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CASES 

ARGUED  AND  DETERMINED 

IN  TBB 

SUPREME  COURT  OF  JUDICATURE 

or  Tki 
STATE    OF   NEVV-YORK, 

IN  JAMVAftT  TSRM,  1839— IN  TBS  ■DCTT-THIRO  TSAB  OV  TBS   DfDSraNDSNCB 
OF  TBS  DNXTSb  BTATSl. 


Halset  vs.  Christie. 


An  attachment  ittmed  by  a  jastico  of  the  peace*  founded  upon  an  affidavit 
not  Bofficient  to  confer  ^'vrwdtcfton,  ie  no  bar  to  an  action  by  a  mortgagee 
of  peTBonal  property  against  the  plaintiff  in  the  attachment  for  the  taking 
of  the  property  ;  and  the  latter  cannot  avail  himself  of  the  fact  that  jpos- 
eession  did  not  accompany  the  mortgage. 

Error  from  the  Tompkins  O.  P.  The  plaintiff  held  a 
mortgage  of  personal  property  executed  to  him  by  a  person 
of  the  name  of  Grose,  the  property  remained  in  the  pos« 
session  of  Grose^  and  was  seised  by  virtue  of  an  attachment 
sued  out  by  the  defendant  against  his  property.  The  plain- 
tiff brought  an  action  of  trover  against  the  defendant  who 
justified  under  the  attachment.  It  appeared  that  the  affida- 
vit upon  which  the  attachment  issued  was  radically  defec- 
tive. The  court  charged  the  jury  that  the  plaintiff  could 
not  avail  himself  of  the  defect  in  the  affidavit,  and  that  if 
they  should  find  that  the  mortgage  was  fraudulent  and  void 
as  against  creditors,  the  plaintiff  was  not  entitled  to  recover. 

T0L.XXI.  2 


10  XJASES  IN  THE  SUPREME  COURT. 

Downer  v.  Remer. 

The  jury  found  a  verdict  for  the  defendant.  The  plaintiff 
having  excepted  to  the  charge  of  the  court,  sued  out  a  writ 
of  error. 

O.  D.  Beers,  for  the  plaintiff  in  error. 

O.  O.  Freer  Sf  S.  Love,  for  the  defendant  in  error. 

By  the  Caurtj  Nelson,  Ch.  J.  The  charge  of  the  court 
was  clearly  erroneous.  As  between  the  mortgagor  and 
mortgagee,  the  mortgage  was  a  valid  security,  and  vested 
the  property  in  the  mortgagee ;  and  then  the  affidavit  be- 
ing admitted  to  be  defective,  the  justice  had  not  jurisdiction 
to  issue  an  attachment  which  would  enable  the  party  suing 
out  the  same  to  take  the  usual  ground  in  these  cases,  to 
wit,  that  the  mortgage  was  executed  in  fraud  of  creditors. 

Judgment  reversed ;  venire  de  ttovo  ;  costs  to  abide  the 
event. 


Downer  vs,  Remer,  implended,  &c. 

Notice  of  protest  sent  by  mml  directed  to  the  Unon  where  the  party  resides  is 
)  .^  Tf^-.  .  6^0  safficient,  although  there  be  several  post  offices  in  the  same  town,  unless  it  ap- 
pear that  the  holder  knew  that  it  should  be  directed  in  a  different  manner ;  or 
now  by  9tatute,  unless  the  party  when  affixing  his  signature  to  a  bill  or 
note  specifies  thereon  the  post  office  to  which  notice  must  be  addressed. 

Where  the  sum  specified  in  a  notice  of  protest  i>arres  from  the  true  sum,  it  is 
for  a  jury  to  say,  whether  the  party  has  or  has  not  been  misled. 

This  was  an  action  of  assumpsit  tried  at  the  Wayne  circuit 
before  the  Hon.  Dai^l  MosELEY,oneof  the  circuit  judges. 

The  defendant  was  sued  as  the  endorser  of  a  promissory- 
note  made  by  one  James  Young,  for  the  sum  of  $560,  dated 
20th  April,  1835,  payable  at  the  Chemung  Canal  Bank  at 
Elmira,  eighteen  months  after  date,  with  interest  after  six 
months  from  date.  On  22d  October,  1836,  when  the  note 
came  to  maturity,  payment  was  demanded  at  the  Chemung 
Canal  Bank,  by  the  teller  thereof,  and  notice  of  demand 
and  non-payment  was  deposited  m  the  post  office  at  Elmira, 
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directed  to  the  defeodant  Renter^  at  Benton^  Yates  county^ 
the  place  of  his  residence.  The  words  Benton^  Yates 
county^  were  placed  under  the  defendant's  name  upon  the 
note  after  the  endorsement,  but  not  by  the  defendant.  The 
notice  sent  by  the  teller  was  produced  in  court,  and  three 
witnesses,  on  looking  at  it,  testified  that  it  stated  the  amount 
of  the  note  which  had  been  protested  to  be  nine  hundred 
and  ninety-nine  dollars  fifty-two  cents.  The  teller  testified 
that  he  read  the  same  five  .hundred  and  ninety-nine  dollars 
fifry-two  cents,  being  the  principal  and  interest  of  the  note, 
and  that  it  was  so  intended,  but  said  it  .might  be  read  nine 
hundred,  &c.  \  he,  howeyer,  testified  that  at  the  time  the 
note  fell  due,  there  was  do  other  note  in  the  Chemung  Canal 
Bank  with  the  defendant's  name  upon  it.  The  defendant 
proved  that  when  the  notice  was  sent  there  were  three  post 
offices  in  the  town  of  Benton ;  one  called  Benton^  distant  six 
miles  from  the  residence  of  the  defendant ;  another,  West 
Dresden^  distant  three  and  a  half  miles  from  the  defendant's 
residence;  and  the  third,  Benton  centre^  within  two  miles 
of  the  defendant's  residence*  He  also  proved  that  he 
was  in  the  habit  of  receiving  his  letters  and  papers  at  the 
Penn  Yan  post  office,  which  was  within  two  and  a  half 
miles  of  his  residence.  The  notice  sent  by  the  teller  was 
received  at  the  Benton  post  office^  and  remained  there  until 
December,  when  it  was  sfnt  by  the  post  master  to  the  de- 
fendant. 

The  counsel  for  the  defendant  requested  the  judge  to 
charge  the  jury  that  due  notice  of  demand  and  non-payment 
had  not  been  given  ;  that  the  notice  should  have  been  sent  to 
the  post  office  nearest  to  the  residence  of  the  defendant,  or 
where  he  usually  resorted  to  obtain  his  letters  and  papers ; 
and  secondly,  if  sent  to  the  proper  office,  that  it  was  insuffi- 
cient, being  calculated  to  mislead.  The  judge  refused  so  to 
charge,  and  submitted  the  question  to  the  jury  whether  the 
notice  of  protest  was  sufficient  to  apprise  the  defendant  of 
the  dishonor  of  the  note;  and  as  to  the  p/ac6  to  which  the 
notice  was  sent,  he  observed  that  upon  the  plaintiff's  show- 
ing, the  notice  was  sufficient,  it  having  been  directed  to 
Benton,  Yates  county,  where  the  defendant  resided,  and  he 
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referred  it  to  the  jury  to  decide  whether  tinder  all  the  proof 
on  that  subject  the  notice  had*  been  directed  to  the  proper 
place.  The  jury  found  for  the  plaintiff,  and  the  defendant 
now  asks  for  a  new  trial,  for  the  misdirection  of  the  jury. 

/  A.  Spencer,  for  the  defendant. 

H.  Welles,  for  the  plaintiff. 

By  the  Court,  Bronson,  J.  The  statute  declaring  a  no- 
tice of  non-payment  sufficient,  directed  to  a  city  or  town 
where  the  person  sought  to  be  charged  by  such  notice  re- 
sided at  the  time  of  drawing,  making  or  endorsing  a  bill  of 
exchange  or  promissory  note.  Statutes,  sess.  of  1836,  p. 
152,  being  passed  after  the  making  of  this  note,  cannot  aid 
the  plaintiff  on  the  question  whether  the  notice  of  non-pay- 
ment was  properly  directed. 

Notice  of  the  dishonor  of  a  bill  or  note  should  be  so  given 
that  it  will  be  likely  to  reach  the  drawer  or  endorser  with- 
out delay.  Where  the  parties  reside  in  different  towns,  the 
notice  may  be  sent  by  mail ;  and  then  it  should  be  directed 
to  a  post  office  in  the  town  where  the  drawer  or  efadorser 
resides,  or  to  some  other  post  office  where  he  usually  re- 
ceives his  letters.  If  there  be  more  than  one  post  office  in 
the  town  where  the  drawer  or  endorser  resides,  the  notice 
should  be  directed  ^to  that  nearest  his  residence,  unless  he 
usually  resorts  to  another.  Cuyler  v.  Nellis,  4  Wendell, 
398,  and  the  cases  there  cited. 

In  this  case, -the  notice  would  have  been  good  had  it  been 
directedto  Penn  Yan,  where  the  defendant  usually  received 
his  letters,  or  to  Benton  Centre,  the  office  nearest  to  him  in 
the  town  where  he  lived.  But  it  was  directed  to  Benton,  an 
office  to. which  the  defendant  did  not  resort,  and  which  was 
the  most  distant  from  him  of  any  of  the  three  offices  in  the 
town.  Still  the  notice  would  have  been  sufficient,  if,  after 
diligent  inquiry,  it  had  been  directed  according  to  the  best 
information  that  could  be  obtained.  Chapman  v.  Lips- 
combe,  1  Johns.  R.  294.  Bank  of  Vtica  v.  Davidson,  5 
Wendell,  5S7.     Catskill  Bank  v.  Stall,  16  id.  364.    But 
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there  was  no  proof  that  any  diligence  whatever  had  been 
used.  The  words  "Benton,  Yates  county,''  were  written 
under  the  defendant's  name  after  he  had  endorsed  the  note ; 
but  when,  or  by  whom  it  was  done,  did  not  appear ;  and 
there  was  no  evidence  that  the  person  who  left  the  note  for 
collection,  or  the  bank  officers,  made  any  inquiry  for  the  pur- 
pose of  ascertaining  the  proper  direction  to  be  given  to  the 
notice,  or  that  they  acted  on  any  information  that  had  been 
previously  acquired.  For  aught  that  appears,  the  person 
who  directed  the  notice  may  have  known  that  there  were 
three  post  offices  in  the  town  of  Benton,  and  that  the  notice 
was  sent  to  the  office  most  remote  from  the  residence  of  the 
endorser.  He  may  also  have  known  that  the  endorser  usu- 
ally received  his  letters  at  the  Penn  Yan  office. 

Where  there  are  several  post  offices  in  the  same  town,  I 
think  the  holder  should  not  be  held  to  very  strict  proof  in 
excusing  a  misdirection  of  the  notice.;  but  I  am  unable,  es- 
pecially since  the  case  of  Ouyler  v.  Nellis^  4  Wendell,  398, 
to  say  that  no  diligence  whatever  should  be  required.  But 
my  brethren  are  of  a  different  opinion.  They  say  that  the 
case  of  Ouyler  v.  Ndlis  has  not  been  followed — that  it  is 
enough  to  send  notice  to  the  town  where  the  drawer  or 
endorser  lives,  unless  it  appear  that  the  holder  knew  that 
the  notice  should  have  been  directed  in  a  different  manner. 
The  objection  that  the  notice  was  misdirected  is  consequent- 
ly overruled. 

The  note  with  the  interest  added  was  misdescribed  by 
mistake  in  the  notice  of  protest,  as  amounting  to  $999,62, 
instead  of  $599,62 :  but  in  all  other  respects  it  was  accu- 
rately described,  and  it  was  the  oply  note  in  the  bank  with 
the  defendant's  namQ  upon  it.  The  jury  were  well  war- 
ranted in  finding  that  the  defendant  was  hot  misled  by  the 
error,  and  if  not  misled  the  notice  was  sufficient.  Bank  of 
Rochester  v.  Gould,9  Wendell,  279.  Smith  v.  Whiting,  12 
Mass.  R.  6.    Chitty,  jun.  on  Bills,  71. 

New  trial  denied. 
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Brooks  vs.  Bryce  &  Rennie. 

A  factor  or  pnrchaaing  ajrent,  in  aetnal  possenioB  of  two  parcels  of  goodM 
obtained  nnder  distinct  orders,  for  both  of  which  he  is  in  adTanee,  although 
paid  for  one  of  the  parcels,  may  avail  himself  of  the  doctrine  of  li€n  in  res- 
pect to  the  whole  of  the  property. 

It  seeiM  that  though  only  one  of  the  parcels  had  come  to  hand,  and  he  had 
been  paid  his  advances  on  it,  he  might  still  have  set  up  a  lien  upon  the 
parcel  received  for  his  Uahilitiei  incurred  in  respect  to  the  other  parcel. 

The  acceptance  of  a  draft  payable  at  a  fatnre  day,  In  payment  of  one  parcel, 
is  not  a  waiver  of  the  lien  of  the  factor,  especially  when  in  the  Yeceipt  flf 
the  draft  it  is  declared  that  it  is  to  be  in  fall  when  paid. 

Error  from  the  superior  court  of  the  city  of  New-York. 
This  was  an  action  of  trover,  for  fourteen  rollers  for  printing 
calicoes,  brought  by  Bryce  &  Rennie  against  Brooks.  In 
the  autumn  of  1833,  Brooks,  at  the  request,  it  seems,  of 
Bryce  <fc  Rennie,  sent  two  distinct  orders  to  a  correspon- 
dent in  Manchester,  England,  to  have  a  quantity  of  rollers 
prepared  and  engraved  and  forwarded  to  him  in  New- York, 
with  all  possible  dispatch.  The  orders  were  received,  duly 
attended  to,  and  the  rollers  shipped  for  New- York.  The  first 
parcel,  consisting  of  the  fourteen  rollers  for  which  the  action 
was  brought,  arrived  at  New- York  about  the  middle  of  Feb- 
ruary, 1834.  The  whole  were  paid  for  by  Brooks.  On  the 
11th  March,  Bryce  &  Rennie  gave  Brooks  a  draft  at  four 
months  on  a  hous^  in  Philadelphia,  for  $1623,62,  the  cost  of 
the  first  parcel  and  the  charges  thereon,  and  Brooks  gave  a 
receipt  for  the  draft,  which,  when  paid,  to  be  in  full  for  the 
invoice  of  the  first  parcel.  The  second  parcel  came  to 
hand  about  a  month  after  the  iirrival  of  the  first,  but  whether 
before  or  after  the  giving  of  the  draft  does  not  very  distinctly 
appear  from  the  bill  of  exceptions.  The  cost  of  the  second 
parcel  was  £132  4s.  Id.  sterling.  After  the  giving  of  the 
draft,  Bryce  &  Rennie  demanded  the  first  parcel  of  rollers, 
which  Brooks  refused  to  deliver  unless  security  was  given 
for  the  cost  of  the  -  second  parcel.  Bryce  &  Rennie  were 
proprietors  of  works  for  printing  calicoes,  and  it  seems  that 
the  rollers  were  intended  for  their  operations  in  the  spring. 
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The  plaintiffs'  works  were  destroyed  by  fire  on  the  24th 
March,  whereby  they  became  insolvent.  In  July  the  draft 
given  to  Brooks  was  dnly  paid,  and  in  the  same  month  this 
suit  was  commenced.  In  August  following  both  parcels  of 
rollers  were  sold  by  Brooks  to  other  calico  prihters,  after 
notice  to  Bryce  &  Rennie,  and  brought  about  their  full  value. 
The  chief  justice  charged  the  jury  that  at  the  time  of  the  de- 
mand the  property  in  the  first  parcel  of  rollers  was  vested 
in  the  plaintiffi,  and  that  the  defendant  had  not  such  a  lien 
upon  that  parcel  as  to  entitle  him  to  retain  and  hold  the 
saipe  against  the  plantiffs.  The  defendant  excepted  to  the 
charge,  and  the  jury  having  found  a  verdict  for  the  plaintiffs, 
judgment  was  entered  in  their  favor.  The  defendant  sued 
out  a  Writ  of  error. 

/.  Coit,  for  the  plaintiff  in  error. 

V 

J.  Prescoit  Hall  J  {or  the  defendants  in  error. 

By  the  Courts  Cowen,  J.  In  considering  this  case,  I  shall 
assume  that  the  rollers  secondly  ordered  had  arrived,  and 
were  actually  in  the  hands  of  the  defendant,  when  the  plain 
tiffs  made  the  demand  of  the  rollers  in  question.  They  do 
not  pretend  that  any  available  demand  could  be  made  till 
they  had  given  the  bill  of  March  1 1th  ;  and  the  testimony 
is  conflicting,  and  if  the  fact  were  materia],  it  should,  there- 
fore, have  been  left  to  the  jury,  whether  the  rollers  second- 
ly ordered  had  so  arrived.  Indeed,  the  counsel  for  the 
plaintiffii  below  did  not  deny  on  the  argument,  that  the  fact 
must  be  taken  to  have  been  so ;  and  accordingly  admitted  it. 
The  second  subdivision  of  the  second  written  point  of  the 
plaintiff  in  error  is  in  these  words;  "The  second  parcel 
of  rollers  were  actually  received  when  the  demand  for  the 
rollers  in  suit  was  made."  According  to  my  notes,  when 
the  counsel  for  the  plaintiff  in  error  called  our  attention  to 
this,  it  went^  off  on  the  admission  of  the  opposite  coimsel 
that  it  was  correct. 

Now  I  do  not  intend  to  admit,  that  if  the  rollers  secondly 
ordered  had  only  been  on  their  way  from  Manchester,  in  the 
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hands  of  the  defeadant's  carrier,  or  even  if  the  second  or- 
der had  merely  reached  Manchester,  and  could  not  be  re- 
voked, the  lien  for  the  whole  would  not  have  attached  on 
both  parcels,  the  same  as  if  the  second  had  been  in  the 
hands  of  the  defendant.  In  the  one  case,  a  possession  by 
the  defendant's  carrier  would  have  been  his  possession ;  and 
in  the  other,  as  he  stood  necessarily  in  advance,  and  the  last 
rollers  would  arrive  for  ought  we  see,  to  answer  about  the 
some  purposes  of  spring  business  as  the  first,  it  would  be 
difficult  to  collect  any  agreement  by  the  defendant  to  waive 
his  right  of  general  liefi,  if  he  otherwise  had  any  on  their 
actual  arrival.  Hodgson  v.  Payson^  3  Harr.  &  John.  339. 
Jourdaine  v.  Le  Fevre^  1  Esp.  R.  66.  Stevens  v.  Robins^ 
12  Mass.  R.  180,  182.  These  cases  show  that  a  factor  or 
purchasing  agent  may  retain  for  liabilities  incurred,  as  well 
as  for  actual  advances. 

But  I  assume,  as  the  case  and  counsel  seem  to  have  done 
throughout,  that  the  rollers  secondly  ordered  had  arrived ; 
and  we  then  have  a  foreign  purchasing  factor  in  actual  pos- 
session of  two  parcels  of  rollers,  under  distinct  orders  from 
his  principals,  for  both  of  which  he  is  in  advance,  and  for 
one  of  which  he  has  been  paid,  setting  up  and  enforcing  a 
general  lien.  I  say  a  foreign  purchasing  factor  within  the 
rule  which  makes  a  bill  of  exchange  drawn  on  anpther  of 
the  United  States  a  foreign  bill.  I  suppose  this  makes  no 
difference,  for  the  lien  of  a  domestic  factor  or  agent  is  the 
same,  Paley  on  Agency,  110;  1  Black.  R.  654;  but  it 
brings  the  defendant  below  in  all  respects  within  the  Eng- 
lish books  which  declare  the  general  lien  of  a  factor.  Pa- 
ley  on  Agency,  109.  Oreen  v.  Farmer^  1  Black.  R.  661, 
654. 

What  is  this  general  lieny  as  contradistinguished  from  a 
particular  lien  1  The  first  is  a  right  of  the  factor  to  hold 
all  the  goods  of  his  principal  which  come  into  and  remain 
in  his  hands  as  such  factor,  until  the  general  balance,  that 
is  to  say,  all  debts  which  his  principal  owes  him,  and  which 
have  arisen  and  become  payable  in  the  coUrse  of  his  business 
as  factor,  have  been  paid.  Lord  Mansfield,  in  Godin  v. 
London  Assur.  Co.^  1  Burr.  494,  and  the  cases  there  cited. 
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Hodgson  V.  Paj/son,  3  Har.  d&  John.  242.  I  state  the  rule 
under  the  qualification  understood  to  be  applicable  to  an  at- 
torney, who  has  a  general  lien  on  the  effects  of  his  client. 
Montagu  on  Lieu,  32,  69,  and  the  cases  there  cited.  Grab. 
Pr.  59,  60,  2d  ed.,  and  cases  there  cited.  Stephenson  v. 
Blakelockj  1  Maule  d&  Selw.  635.  Whereas,  a  particular 
lieny  is  confined  to  the  debt  due  for  the  specific  article,  as  we 
see  in  ordinary  sales  for  cash.  It  makes  no  (difference,*  there- 
fore, merely  that  the  property  in  the  rollers  first  ordered  had 
passed  at  the  time  of  demand.  The  right  of  general  lien 
still  continues  till  the  factor  parts  with  the  possession,  1 
Burr,  ut  supra^  unless  there  be  some  arrangement  between 
the  parties  incompatible  with  the  idea  of  lien. 

Had  the  debt  been  due  to  the  defendant  for  the  first  par- 
cel only,  and  not  for  the  second,  as  if  there  had  been  a  cre- 
dit given  for  the  latter,  this  would  have  made  the  lien  par- 
ticular on  each  for  the  price  of  each ;  and  so  if  there  had 
been  an  agreement  to  deliver  the  first  without  payment  for 
the  second.  The  rij^ht  of  lien  is  given  by  the  law,  and  may 
be  waived  by  an  agreement  either  express  or  plainly  to  be 
implied  from  circumstances :  as  where  the  obligation  to  pay 
for  another  parcel  isj  extended  by  stipulation,  or  by  the  re- 
ceiving of  a  note  pr  bill  of  exchange  generally  at  a  long 
credit,  not  yet  expired.  Stevenson  v.  Blakelock,  1  Maule  d& 
Selw.  535.  Otherwise  if  the  bill  be  short,  and  especially  if 
protested  before  the  possession  of  the  goods  be  parted  with. 
Id«  The  counsel  for  the  defendants  in  error  insists  that  one 
or  the  other  of  these  &cts  was  established  in  proof.  He 
says,  1.  '*  That  the  terqis  and  dates  of  the  orders,  and  the 
nature  of  the  importation,  it  being  to  answer  the  spring 
trade,  and  to  be  executed  with  all  haste,  show  that  the  un- 
derstanding was  that  each  parcel  was  subject  to  no  other 
lien  than  for  its  own  price."  It  seei^s  to  me  that  the  cir- 
cumstances, so  far  from  leading  to  such  an  inference  as  a 
necessary  one,  which  alone  could  warrant  the  strong  direc- 
tion of  the  learned  judge,  would  scarcely  form  a  case  for 
the  jury.  That  the  importation  was  to  be  hasteneii  with  a 
view  to  the  spring  business,  is  not  at  all  incompatible  with 
the  idea  that  the  payment  by  the  plaintifiis  was  also  to  be 
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hastened,  to  be  prompt,  and  fortified  by  the  security  of  a 
general  lien.  That  a  delivery  for  the  spring  business  would 
precede  even  the  month  of  April,  d6es  not  appear.  The 
case  cited  of  Williams  v.  LUtlefieldj  12  Wend.  362,  370, 
was  of  a  plain  agreement  by  the  purchasing  agent  to  pro- 
cure and  deliver  the  goods  on  a  .credit,  though  the  agree- 
ment was  inferred  from  various  circumstances. 

Then  it  is  said,  2.  ''That  the  defendant  accepted  a  neg'o- 
riaWe  security,  payable  at  a  future  day,  and  thereby  Waiv- 
ed his  lien  on  the  parcel  in  suit  by  thus  giving  a  credit.'' 
That  the  bill  was  negotiable,  if  that  be  material,  I  do  not 
perceive.  It  is  recited  in  the  receipt  at  the  foot  of  the  in- 
voice, and  mentioned  in  the  testimony  of  Brooks  as  being 
produced ;  but  it  is  neither  set  out  in  hcBc  verba,  nor  any  where 
mentioned  as  being  negotiable.  Be  this  as  it  may,  it  vms 
not,  by  the  very  terms  of  the  receipt,  to  operate  as  payment 
except  on  the  condition  of  being  paid.  Such  a  written 
declaration,  which  may  be  taken  as  that  of  both  parties,  is 
at  least  far  from  strengthening  the  inference,  if  the  other  cir- 
cumstances would  tend  to  it,  that  even  the  first  parcel  was 
to  be  taken  as  paid  for  before  the  bill  was  turned  into  cash. 
I  admit,  however,  that  >the  ground  taken  by  the  defendant, 
when  the  demand  came  to  be  made,  was  strong  evidence 
that  he  would  have  been  content  to  consider  the  bill  as  an 
absolute  payment,  provided  he  could  have  been  paid  for  the 
second  parcel.  I  do  not  think  that  any  thing  more  can  be 
inferred  from  it. 

The  point  raised,  that  the  importations  were  on  separate 
and  distinct  orders,  and  therefore  the  goods  not  the  subject 
of  general  lien,  is  not  compatible  with  the  doctrine  of  lien, 
as  1  understand  it,  and  as  I  have  sought  to  deduce  it  from 
the  authorities.  « 

My  opinion  is,  that  the  judgment  should  be  reversed,  and 
a  venire  de  novo  go  from  the  superior  court. 

Judgment  reversed. 
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Rhodes  d&  Rider  vs.  Bunts. 

The  entry  of  a  verdict  upon  thexecorddilarent  from  tbo  actual  finding  of  tlie 
jury,  though  f  uch  appeara  to  bo  the  fact  by  a  return  to  a  certiorari  ieiaed  for 
that  purpose,  can  not  be  awigned  as  error ;  the  remedy  of  the  party  ag- 
grieved is  by  motion  and  not  by  writ  of  error. 

'Wbere  in  replevin  on  a  plea  of  non  cepit  and  property  in  a  etranger,  the  ja-^ 
ry  find  a  general  verdict  for  the  plaintiff,  an  entry  npon  the  record  of  a 
findiog  for  the  plaintiff  upon  both  ieeuee  is  warranted  by  the  verdict 

Error  from  the  Chemunof  common  pleas.  H&rman 
Bunts  sned  Rhodes  and  Rider  in  an  action  of  replevin  for 
taking  and  detaining  a  cow.  The  defendants  pleaded  sev- 
erally non  cepit  and  property  in  one  Conrad  Bunts,  hy  vir- 
tue of  an  attachment  against  whom,  the  cow  was  taken. — 
The  plaintiff  took  issue  upon  the  pleas  of  property.  The 
record  stated  that  the  cause  was  tried  by  a  jury  and  that 
they  found  both  issues  in  favor  of  the  plaintiff,  and  assessed 
his  damages  at  12  cents  besides  costs,  on  which  verdict, 
judgment  was  entered.  The  defendants  sued  out  a  writ  of 
error,  and  specially  assigned  for  error  that  by  the  record  it 
appeared  that  the  jury  found  that  the  cow  was  not  the  prop- 
erty of  Conrad  Bunts,  but  was  the  property  of  the  plaiyitiff; 
whereas  the  jury  did  not  in  fact  so  find  ;  and  the  defendants 
prayed  a  certiorari  requiring  the  common  pleas  to  certify 
the  facts.  A  certiorari  issued  accordingly  and  the  C.  P. 
returned  the  minutes  of  the  thai,  whereby  it  appeared  that 
the  jury  found  for  the  plaintiff  12^  cents. 

A.  S.  Thurston,  for  plaintiff  in  error.  v 

T.  North,  for  defendant  in  error. 

By  the  Court,  Nelson,  0.  J.  It  is  insisted  on  the  part  of 
the  plaintiff  in  error  that  the  verdict  is  imperfect  in  not  dis- 
posing of  the  plea  of  property,  and  that  consequently  the 
judgment  is  erroneous.  There  are  two  answers  io  this  ob- 
jection :  first,  the  general  verdict  authori2;ed  the' entry  upon 
the  record  of  a  finding  in  &vor  of  the  plaintiff  upon  both  the 
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issues,  2  Burr.  688,  6  Wendell,  268, 12  Id.  164;  and  sec 
<mdly  the  defendants  below  cannot  in  this  way  contradict 
the  record.  If  it  had  been  improperly  made  up,  they  should 
have  applied  on  motion  to  amend  it,  Bacon's  Abr.  tit.  Er- 
ror B;  1  Wils.  86 ;  7  Wendell,  65;  9  Id.  126;  2  Bam.  & 
Ores.  362.    The  judgment  must  be  affirmed. 

Judgment  affirmed. 


The  People,  on  the  relation  of  Orlando  A.  Puller  and  Mary 
Fuller,  vs.  The  Judges  of  Oneida  Common  Pleas. 

A  mandamut  does  not  lie  to  a  court  of  common  pleu,  direetingr  the  tacatur  of 
a  rule  of  that  court,  eettipgr  aside  a  report  of  referees,  although  the  common 
pleas  in  the  decision  made  by  them  clearly  erred. 

A  writ  of  mandamus  setting  forth  aYi  appeal  from  a  justice's  judgment  to  a 
const  of  C.  P.,  a  reference  there,  a  report  of  referees  in  favor  of  the  relator, 
and  an  order  of  Ihe  court  setting  aside  the  report,  shows  a  prima  fade  title 
to  relief,  was  the  remedy  appropiate  ;  but  the  proper  remedy  in  such  case 
is  by  writ  of  error  and' not  by  mandamviSn 

Pleadings  in  justices'  courts  are  liberally  construed  ;  but  still  the  proof  must 
correspond  with  thd  allegation  ;  it  was  accordingly  held,  where  a  suit  was 
commenced  in  a  justices'  court  against  Orlando  F,  and  Mary  F.  without 
any  intimation  in  the  declaration  that  the  relation  of  husband  and  wife  ex- 
isted between  them,  or  that  the  suit  was  brought  for  the  recovery  of  a  de- 
mand due  frojn  the  wife  whilst  sole,  though  it  was  avowed  on  the  hearing  be^ 
ibre  referees  that  the  snit  was  for  such  a  demand,  that  evidence  of  a  pro- 
mice  hy  the  husband  to  pay  the  demand,  was  inadmissible  under  the  plead- 
ings in  the  cause. 

Demurrer  to  a  return  to  a  writ  of  alternative  manda- 
mus. The  writ  of  mandamus  recited  that  John  M.  Mott 
had  recovered  a  judgment  against  the  relators  before  a  justice 
of  the  peace,  that  the  relators  had  removed  the  cause  by 
appeal  into  the  court  of  C.  P.  of  Oneida  county,  where  it 
was  referred  to  three  referees  pursuant  to  the  statute^  that  the 
referees  reported  that  nothing  was  due  to  the  plaintiff,  and 
that  the  court  on  the  motion  of  the  plaintiff,  set  aside  the  re- 
port to  the  great  damage  of  the  relators,  &c.  The  judges 
were  then  commanded  to  vacate  their  order  setting  aside 
the  report,  or  show  cause,  &c.    The  judges  made  a  return 
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to  the  writ  by  which  it  appears  that  Moit  brought  an  ac- 
tion before  a  justice  of  the  peace  against  the  relators,  as 
''  Orlando  A.  Fuller  and  Mary  PuUer^  and  declared 
'^on  book  account  to  his  damage  of  fifty  dollars."  The 
plaintiff  afterwards  delivered  a  bill  of  particulars  which 
commenced  thus—"  Mary  Gridley  to  John  M.  Moti,  Dr." 
There  was  a  trial  by  jury  and  a  verdict  for  the  plaintiff  for 
$29,46,  on  which  judgment  was  rendered  by  the  justice. 
The  relators  appealed  to  the  C.  P.,  where  the  cause  was  re- 
ferred. The  referees  reported  specially  that  on  the  hearing 
the  plaintiff  in  opening  the  cause  stated  that  it  was  an  action 
brought  against  the  (kfendants,  on  a  book  account  against 
Mary  Fuller^  prior  to  her  intermarriage  with  Orlando  A. 
Fuller  the  other  defendant,  and  offered  to  prove  that  Or- 
lando A.  Fuller  had  promised  to  pay  the  account  in  quesr 
tion.  This  evidence  was  objected  to  as  inadmissible  under 
the  pleadings  and  excluded.  The  plaintiff  having  no  fur- 
ther  evidence,  the  referees  reported  that  nothing  was  due  to 
him  from  the  defendants.  The  C.  P.  on  the  plaintiff's  mo- 
tion made  an  order  setting  aside  the  report  To  this  return 
the  relators  demurred,  and  a  joinder  in  demuner  was  put  in. 

S,  Stevensj  for  rdators. 
W.  C.  Noyesj  contra. 
After  advisement  the  following  opinions  were  delivered : 

By  Bbonson,  J.  The  declaration  was  in  the  usual  form 
for  charging  the  relators  as  joint  contractors.  It  contained 
no  intimation  that  the  plaintiff  sought  to  recover  a  debt  due 
from  the  wife  dum  sola^  nor  was  it  alleged  that  the  relation 
of  husband  and  wife  existed  between  the  relators.  The  bill 
of  particulars  was  equally  defective.  Although  the  plead- 
ings in  justices'  courts  are  liberally  construed,  we  cannot 
wholly  overlook  matters  of  form.  The  declaration  must 
show  that  the  plaintiff  has  a  good  cause  of  action,  and  on 
the  trial  the  proof  must  be  confined  to  such  a  demand  as  is 
set  up  in  the  pleading.    It  is  not  enough  that  the  defendant 
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may  be  able  to  conjecture  the  ground  on  which  he  is  sued  ; 
nor  is  he  bound  to  know  that  a  plaintiff  who  declares  for  a 
cause  of  action  arising  in  one  form,  intends  to  give  evidence 
of  a  cause  of  action  arising  iu  another  form.  Tbe  referees 
decided  correctly  that  the  evidence  ofieredf  by  the  plaintiff 
was  inadmissible  under  the  pleadings  and  the  court  of  com- 
mon pleas  erred  in  setting  aside  the  report. 

It  is  objected  that  tbe  writ  of  mandamus  is  defective — 
that  it  does  not  show  any  title  in  the  relators  to  the  relief 
which  they  seek.  Commercial  Bank  v.  Canal  Commission- 
srsj  10  Wendell,  25.  If  a  mandamus  will  lie  in  this  case,  I 
think  the  writ  is  well  enough  in  point  of  form.  It  recites  a 
judgment  before  the  justice,  an  appeal  to  the  C.  P.,  a  refer- 
ence of  the  cause  and  a  report  of  the  referees  in  favor  of 
the  relators.  On  that  report  the  defendants  were  entitled 
to  judgment  It  is  true  that  the  court  below  had  power,  if 
any  sufficient  grounds  existed,  to  order  a  rehearing  ;  but  the 
writvuiakes  out  a  prima  facie  case,  one  which  called  upon 
the  court  to  show  on  what  ground  the  report  was  set  aside. 
In  the  case  of  the  Commercial  Bank  the  writ  required  the 
canal  commissioners  to' pay  over  money  without  showing 
any  right  whatever  in  the  relators  to  receive  it.  But  here 
the  relators  show  a  title,  which,  if  neither  denied  nor  avoided 
by  other  matter,  is,  for  most  purposes,  conclusive. 

The  relators  have  another  remedy,  and  that  is  a  ground 
for  denying  a  mandamus.  On  a  rehearing,  if  the  referees 
follow  the  decision  of  the  common  pleas  and  decide  against 
the  relators,  the  question  can  be  put  upon  the  record  and 
reviewed  by  writ  of  error.  Since  the  decision  of  the  court 
for  the  correction  of  errors  in  The  Judges  of  Oneida  v.  The 
People^  18  Wendell,  79, 1  thint  the  case  of  The  People  v. 
Niagara  C.  P.,  12  Wendell,  246,  ought  not  to  be  followed. 
I  do  not  adopt  all  the  reasoning  of  Senator  Tracy,  in  the 
case  recently  decided,  but  rest  my  opinion  on  the  single 
ground  that  the  relators  have  another  remedy.* 


*  Thk  ease  was  decided  in  January  term,  1839,  linee  which  time  the 
qoestlon  of  the  proper  office  of  a  writ  of  mandamtu  haa  been  more  fully  oou- 
•iderad  by  tha  court,  and  the  viewa  of  Sanator  Tracy,  ae  expreaMd  in  the 
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The  Chief  Justice  concurrecTin  the  above  views. 

CowEN,  J.  I  agree  that  the  C.  P.  erred  in  setting  aside 
the  report,  and  that  the  mandamus  is  well  enough  in  point 
of  form,  but  I  cannot  bring  myself  to  think  it  the  appropri- 
ate remedy.  It  is  true  that  in  The  People^  ex  rel,  Flemings 
Niagara  C.  P.,  12  Wendell,  246,  a  peremptory  mandamus 
was  granted  in  a  similar  case ;  but  the  point  does  not  appear 
to  have  been  taken  that  there  was  another  mode  of  reliefl 
This  was  a  case  of  rejecting  testimony  as  being  variant  from 
the  declaration.  The  C.  P.  thought  it  should  have  I^n 
received,  and  therefore  set  aside  the  report  The  conse^ 
quence  is,  if  we  do  not  now  interfere,  that  the  cause  must 
be  reheard,  when,  the  decision  of  the  court  forming  the  law 
of  the  case,  the  testimony  must  be  received,  and  a  decision 
had  upon  the  merits.  If  there  is  enough  to  sustain  the 
plaintiff 's  claim,  he  will  have  judgment.  The  court  below 
may  then  require  the  referees  to  report  specially  their  de- 
cisions, the  testimony,  and  their  reasons  for  allowing  or  dis- 
allowing any  claim,  in  the  manner  and  for  the  purpose  de- 
clared by  the  statute.  2  R.  S.  306,  i  48,  49.  If  the  report 
be  confirmed,  it  'is  well  settled  that  it  may  be  entered  on  the 
record,  so  far  at  least  as  to  present  the  legal  questions  de- 
cided by  the  court  below,  and  thus  form  the  subject  of  a 
writ  of  error,  the  same  as  a  special  verdict  or  bill  of  excep- 
tions. Feeter  v.  Heath,  11  Wendell,  481  to  483.  Melvin 
v.  Leaycraft,  17  id.  169.  The  error  now  in  question  thus 
entering  into  the  judgment  of  the  court  below,  it  would  be 
reversed.  This  is  the  form  in  which  our  judgments  are  re- 
viewed  by  the  court  of  errors ;  and  such  is  nearly  the 
course  which  a  cause  takec  as  to  all  questions  susccyptible  of 
being  presented  by  bill  of  exceptions,  when  a  new  trial  is 
granted  in  a  case. '    The  party  takes  his  exceptions  on  the 


c«fe  of  The  Judges  of  Oneida  t.  The  People,  18  Wendell,  79,  reeognized  as 
ItyiBg  dowD  the  iruB  rule  on  the  subject,  ai  will  be  leen  in  an  opinion  de- 
livered by  Mr.  JuHice  BEOiraoif,  in  The  People,  ex  reL  Doughty  t.  The 
DuUhem  C.  P.,  520  Wendell,  €58,  which,  although  published  previone  io  the 
decioon  of  this  cave,  waa  in  fact  pronounced  enbaequeAtly. 
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new  trial,  and  proceeds  by  writ  of  error.  Had  this  been  a 
verdict  instead  of  a  report,  such  would  have  been  the 
course ;  and  we  should  haye  refused  to  interfere  by  man- 
damus for  that  reason. 

It  may  be  said  that  the  court  below  wonld  be  compelled 
to  sign  a  bill  of  exceptions,  but  not  to  coerce  a  special  re- 
port. I  do  not  understand  that  to  be  so.  On  the  party 
moving  for  a  nile  under  the  statute  that  the  referees  report 
specially,  I  think  it  would  be  their  duty  to  grant  it ;  and 
equally  so  to  enter  it  on  the  record,  or  so  much  at  least  as 
to  put  their  own  decision  on  points,  of  law  in  a  way  of  re»- 
view  by  writ  of  evror.  This  strikes  me  as  the  appropriate 
and  indeed  the  adequate  remedy.  If  I  am  right,  it  follows 
that  a  mandamus  is  unnecessary.  This  writ  is  never  grant- 
ed^ except  where  justice  would  fail  in  its  purposes  for  want 
of  other  means.  I  think  the  law  has  provided  another  and 
better  remedy  by  writ  of  error. 

But  suppose  there  is  no  remedy  by  writ  o^  error,  and 
even  supposing  TAe  People,  ex  rel  Fleming,  v.  7%e  C.  P. 
of  Niagara,  to  have  been  a  solemn  decision  on  the  point 
under  discussion,  I  must  still  be  permitted  to  question  oiu* 
power  to  interfere,  since  the  decision  in  the  court  of  errors  in 
The  Judges  of  Oneida  G  P.  v.  The  People,  18  Wend.  79, 
In  that  case  the  court  had  directed  a  peremptory  mandamus 
compelling  the  court  below  to  vacate  an  order  granting  costs 
on  the  ground  that  the  title  to  land  came  in  question.  The 
court  of  errors  reversed  the  judgment  expressly  because  this 
court  had  no  jurisdiction.  That  resolution  was  based  on 
a  very  elaborate  and  able  view  of  our  power,  by  Mr.  Sen- 
ator Tracy,  who  cited  most  of  the  English  and  American 
cases.  He  addressed  himself  to  the  proposition  that  the 
office  of  a  mandamus  is  merely  to  put  an  inferior  court, 
magistrate'  or  ministerial  officer  iu  motion ;  but  that  where 
discretionary  or  judicial  power  has  been  exercised  upon  a 
matter  within  the  jurisdiction  of  the  inferior  court  or  magis- 
trate, although  in  making  the  decision  the  tribunal  has  mis- 
taken either  the  law  or  the  fact,  or  both,  and  whether  ttiere 
be  a  remedy  by  writ  of  error,  certiorari,  &c.  or  not,  this 
court  cannot  compel  a  change   of  determination  by  man- 
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datnus.  I  shall  not  go  orer  the  cases  which  the  learned 
senator  so  ably  reviewed,  and  frofd  the  decided  balance  of 
which  I  concur  that  the  rule  proposed  was  fairly  deduced 
by  him.  It  is  enough  to  say  that  the  resolution  of  the  court 
of  errors  denying  all  jurisdiction  to  this  court  in  a  case 
which  it  was  not  denied  did  or  might  involve  a  mere  ques- 
tion of  law,  in  a  case  too  where  no  other  remedy  than  man* 
damns  could  be  imagined,  is  fully  commensurate  with  the 
conclusion  to  whi<ch  he  came.  It  is  true  that  The  People^ 
ex  rel  Flemifig^  v.  The  Niagara  C.  P.  was  not  cited  and 
expressly  overruled,  but  The  People  v.  The  Superior  Court 
of  New  York,  6  Wendell,  114,  and  10  id.  285,  was^review- 
ed  and  condemned,  and  that  wa«  &  stronger  case  for  a 
mandamus  than  tlie  present  The  court  there,  compelled 
the  vacatur  of  the  rule  for  a  second  trial,  granted  on  the 
gjtound  of  newly  discovered  evidence,  for  which  there  clear- 
ly was  no  other  remedy,  not  even  by  bill  of  exceptions ; 
for  that  would  reach  only  the  competency  of  the  hew  evi- 
dence. Besides,  Senator  Tracy  expressly  adopted  Ex  parte 
MorgaUj  2  Chit.  R.  250,  wliich  denie<jl  that  a  mandamus 
'  would  lie  to  compel  the  court  below  to  grant  a  new  trial, 
and  yet  no  writ  of  error  wonldf  lie  in  that  case,  whether  the 
motion  was  founded  on  matter  of  practice  or  the  improper 
admission  or  rejection  of  testimony,  unless  the  party  had 
taken  the  precaution  to  tender  a  bill  of  exceptions.  He 
also  adopted  the  broad  language  of  Abbott,  Ch.  J.  in  The 
King  V.  The  Justices  of  Middlesex,  4  Barn.  <fc  Aid.  300, 
denying  that  a  mandamus  can  be  allowed  to  compel  an  infe- 
rior court  to  come  to  any  particular  decision. 

For  one,  if  I  have  not  entirely  mistaken  the  scope  of  the 
decision  in  The  Judges  of  the  Oneida  C.  P.  tr.  The  People, 
I  shall  not  feel  myself  warranted  in  consenting  to  a  man- 
damus for  the  purpose  of  disturbing^  any  judicial  decision 
whatever  of  an  inferior  court  or  magistrate. 
.  I  am,  therefore,  of  opinion  thai  the  demurrer  in  the  case 
at  bar  is  well  taken. 

Judgment  for  the  defendant. 
Vol.  XXI.  4 
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John  Q.  White  vs.  Delavan. 

■  .  <. 

A  defect  inform  ia  a  declftratioii  or  other  pleading  10  cared  hy  pdeading  oFer ; 
bat  not  a  defect  ia  euhetance.  ,  ■ 

Libel.  The  declaration  m  this  case  is  substantially  the 
same  as  in  William  WhUe  v.  Delavan^  17  Wendell,  49, 
The  defendant -put  in  two  pleas  of  justification,  to  which  the 
plaintiff  denfiurred.  It  was  admitted  on  the  argument  that 
the  pleas  were  bad,  but  jt  Was  insisted  that  the  defendant 
was  notwithstanding  entitled  to  judgment  ioasmuch  e^s  the 
declaration  was  radically  defective.  In  answer  to  whieh.it 
was  urged  that  by  pleading  over,  the  defects  ih  the  declara* 
tion  were  cured,  and  that  consequently  judgment  ought  to  be 
rendered  for  the  pteintiff.  ^ 

S,  Slevensj  for  the  plaintiff.  - 
B  R,   Wood,  for  the  defendant 

.  By  the  Courts  Co  wen,  J.-  The  declaration  in  White  y, 
Dclavariy  17  Wendell,  49,  was  held  bad  in  substance^  be- 
cause the  plaintiff  being  but  one  of  a  class,  and  not  named, 
he  could  noj,  in  the  nature  of  the  Jibelj  apply  it  to  himself. 
In  other  words,  it  waa  a  libel  upon  nobody,  because  none  of 
the  class  were  named.  It  is  different  in  Fidler  v.  Delavan, 
20  Wendell,  57,  because  there  the  plaintiff  was  named ;  and 
undoubtedly  any  defect  of  fprm  in  identifying  him  would  be 
cured  by  pleading  over,  as  the  chief  justice  said  in  that  case. 
He  cited  the  authorities  to  that  point,  and  they  fire  now  press- 
ed upon  us  by  the  plaintiff 's  counsel  as  showing  that  plead- 
ing over  ir to  have  the  same  effect  here. 

One  of  those  cases  is  Beale  v.  Sirnpson,  Lutw.  626,  627, 
where  the  plaintiff  sued  in  right  of  his  wife  as  administra- 
trix during  the  minority  of  M.  S.  and  others.  ThA  defend- 
ant pleaded  and  the  plaintiffs  replied.  The  defendant'  de- 
murred to  the  replication,  and  then  would  have  gone  back  and 
attacked  the  declaration  for  not  specifying  the  precise  age  of 


aLBAMY,  JANUARY,  189f.  37 

WhiUT.  DeUvttD. 

M.  S.yd^c.  and  that  they  were  atider  17  years.  But  this 
was  not  allowed.  That  was  no  more  than  saying  you  shall 
not  go  back  on  matter  of  form,  but  should  have  demurred 
specially ;  for  their  ages  were  alleged,  though  informally. 
Besides,  the  case  is  put  on  another  faotiliar  ground:. that 
the  plaintiffs,  having  sued  in  a  speciU  character,  the  plead- 
ing over  admitted  their  capacity;  a  doctrine  very  exten- 
sively applicable,  and  perfectly  familiar  to  the  law. 

Vivian  v.  JShippingj  *Cro.  Car.  384,  was  assumpsit  on  an 
award,  and  the  plaintiff's  right  of  action  depended  on  the 
performance  of  a  condition  precedent.  He  averred  per- 
formance  of  the  award  on  his  side  generally,'  which  was  in- 
formal. The  defendant  pleading  over,  the  court  said  it  was 
loo  late  for  him  to  attack  the  declaration  for  a-  mere^  defect 
of  form.  iSIocA;  v.  Bowsdlj  Cra.  Jac.  668,  and  Buckland  v. 
Oiley^  id.  683^  both  obviously  went  on  the  same  ground- 
DrcUta'v^  Corderoy^  Cro.  Car.  288,  is  a  stronger  applica- 
tion of  the  same  principle.  The  plaintiff  declared  in  slan- 
der, that  he  was  a  constal)le  and  sworn  before  the^  justices 
of  the  peace  of  the  county  of  Wilts,  at  their  quarter  sessions, 
concerning  an  affray  by  the  defendant,  who  then  and  there, 
in  said  court,  in  presence  of  the  jusUc^  said,  "he  (mean^ 
ing  the  plaintiff)  is  forsworn,"  without  mentioning  the  oath 
in  particular.  This  was  informal ;  but  the  defendant  plead- 
ed over  and  justified,  showing  the  oath  in  open  sessions,  and 
that  it  was  falsQ.  The  court  said,  on  error  brought  for  the 
defect  in  the  declaration;  that  it  was,  to  be  sure,  doubtful  and 
uncertain  upon  the  declaration,  but  the  plea  removed  the 
uncertainty.  The  declaration  mentioning  that  the  plaintiff 
was  sworn  in  such  close  connection  with  the  charge  that 
he  was  forsworn,  it  is  quite  doubtful  whether  the  declara- 
tion could  have  been  assailed  in  aoy  other  way  than  by 
special  demurrer. 

Stutfield  V.  Somersety  Cro.  Eliz.  825,  was  debt  Upon  an 
obligation  conditioned  to  convey  land  to  the  plaintiff's  son* 
Plea  that  the  defendant  enfeoffed  a  straniger  to  the  use  of 
the  son.  Replication  that  he  did  not  enfeoff,  &e. ;  and  this 
was  held  to  cure  the  defect  in  the  plea,  which  was  evident- 
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ly  good  in  sabstance,  though,  in  strict  form,  the  conveyance 
should  have  been  to  the  son  directly.  By  the  statute. of 
uses,  the  title  was  in  the  son,  though  he  might  not  hold  the 
deed,  which  the  Covenant  intended  he  should. have  as  the 
proper  and  ready  evidence  of  his  title.  The  court  said  he 
was  not  so  sure  of  the  estate,  nor^  peradventure,  can  hare 
any  knowledge  of  such  estate  er  the  means  to  prove  the 
uses,  <fcc. }  yet  none  of  these  were  very  substantial  di3ad- 
vaqta^jres.  The  plaintiff  might  waive  them  all.  The  court 
added,  that  he  might  traverse  either  the  uses  or  the  feoff- 
ment,  which  shows  the  pleiBt  to  Iiave  been  good  in  snb* 
stance,  otherwise  the  i^ues  suggested  would  have  been  im» 
material. 

I  haye  thus  gone  through  with  all  the  cases  cited  by  the 
plaintiff's  counsel,  and  those  referred  to  by  the  chief  justice 
in  Pidler  v.  Delavan^  and  they  are  all  reducible  to  the  very 
common  notions  of  admitting  the  plaintiff's  capacity  by 
pleading  over,  or,  by  the  same  act,  waiving  all .objectionsof 
form.  And  this  I  conceive  to.be  the  upshot  of  all  the  cases 
and  dicta  in  the  books  of  pleading,  where  they  say  that  an- 
swering shall  cure  a  defect.  They  cannot  mean  that  an 
answer  will  cure  a  defective  title ;  that  it  will  change  that 
into  a  libel  which  is  not  libellous  in  its  own  nature ;  that  a 
lihel  upon  a  whole  city  or  town  may  .thus  be  inade  a  libel 
upon  each  inhabitant,  and  give  him  an  action. 

The  judgment  must,  I  think,  be  rendered  for  the  defend- 
ant, notwithstanding  the  defects  in  his  pleasu 
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Counts  in  a»ntmp9it  anil  trover  cannot  be  joined  -  in  the  Mme  dedmration. 
To  jaMy:  the  joinder  of  oountJi,  it  is  not  enough  that  they  all  relate  to  the 
seme  subject  matUr,  and  that  the  evidenct  is  the  wmt  to  eopport  them  ; 
the  counts  to  stand  together  most  be  in  t6e  9amtf9nn  of  action. 

The  manoer  in  which  the  breach  is  allepred  does  not  determine  the  form  of 
action,  as  where,  in  a  ooont  on  a  jprsmiae  implied  on  the  hirili|^  of  a^  henoi 
it  is  aUeged  that  (he  defendant,  contriving  and  infnding  to  in^uro  the 
plaintifi,  carelessly,  negligently  and  improperiy  ilrote,  dec. ;  this  yerbiage 

^  of  the  count  will  not  cdnveft  it  jnto  a  count  in  caoe^  if  it  be  clearly  found- 
ed upon  a  breach  ofprowUe  as  distinguished  frohi  a  breach  of  duty  incum- 
bent upon  a' bailee. 

Error  from  the  Cayuga  common  pleas/  Cook  6c  Max- 
well let  a  horse  to  hire  to  go  on  a  journey,  to  Howe,  who  so 
improperly  drore  the  horse  that  he  died ;  whereupon  an  ac- 
tion was  brought  against  Howe.  The  iirst  and  second  counts 
of  the  declaration  were  in  assumpHtj  and  the  third  in  tro- 
ver. The  two  first  counts  contained  the  usual  phraseology 
in  declarations  of  this  kind,  that  the  defendant,  contriving  to 
injure  the  plaintiffs,  &c.  so  carelessly^  negligently  and  im- 
properly  drove  and  used  the  horse  that  he  died  and  was 
wholly  lost  to  the  plaintiffs,  but  were  clearly  founded  upon 
the  promise  of  the  defendant  The  defendant  put  in  a  gen- 
eral demurrer  to  the  declaration.  The  common  pleas  ren- 
dered judgment  in  favor  of  the  plaintiffs.  The  defendant 
sued  out  a  writ  of  error. 

B.  Davis  Noxon^  for  plaintiff  iti  error,  insisted  that  the 
demurrer  was  well  taken  for  the  mw/oindfer  of  counts,  and 
that  the  judgment  of  the  C.  P.  should  therefore  be  reversed. 

/.  WiUiamSy  for  the  defendants  in  error,  contended  that 
the  coiiats  in  the  declaration  are  substantially  the  same,  and 
are  all  founded  in  tort.  They  allege  a  breach  of  duty,  aris- 
ing out  of  the  use  of  property  upon  hiroy  amonnting  to  a 
tortious  negligence.  The  plea  of  ;no/^i{^y  would  be  a 
good  plea  to  the  whole  declaration.  The  two  first  counts, 
I  hough  in  form  on .  contract^  are  in  substance  in  ease  charg- 
ing the  defendant  with  gross  negligence.    The  counsel  re^ 
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lied  upon  Ckurch  v.  Mumford^  11  Johns.  R.  479)  and  Hal- 
lack  V.  Powell^  2  Gaines,  216. 

By  the  Courty  Bronson,  J»  Inactions  against  bailees^ at- 
torneys and  others  for  negligence  or  misconduct  in  the  dis- 
charge of  their  duty,  the  plaintiff  may  in  general  declare 
either  in  case  or  assumpsit.  Thegravamen  may  be  alleged 
as  consisting  either  in  a  breach  of  clt^y  arising  put  of  an  em* 
plbyment  for  hire,  or  a  breach  of  promise  implied  from  the 
consideration  of  hire :  and  other  counts  may  be  joined  T)e- 
longing  to  that  form  of  action  which  the  plaintiff  elects  to 
pursue!  Goveit  v.  Radnidge,3  East,  62,  70.  Church  v. 
Mumford,  11  Johns.  R.  479.  Mn  Chitty  gives  precedents  for 
declaring  in  both  forms,  and  advises  the  pteader  to  frame  his 
principal  count  in  such  a  manner  thata  count  in7r(W?«r  or 
one  in  indebitatus  assumpsit  may  be  joined,  as  the  eircum*' 
stances  of  the  case  may  require. 

Although  the  plaimiff  has  two  modes  of  framing  his  prin- 
cipal count,  and  the  evidence  to  support  the  declaration  may 
be  the  same  in  both  cases,  yet  other  counts  can  oply  be  join* 
ed  when  they  belong  to  that  form  of  action  which  the  plead- 
er adopts.  In  actions  against  a  carrier,  the  plaintiff  cannot 
declare  in  case  for  a  loss  of  the  goods,  apd  add  a  count  in 
assumpsit  for  money  paid,  or  the  like ;  nor'  can  he  declare 
in  assumpsit  on  the  implied  undertaking  to  carry  safely,  and 
add  a  count  in  trover  for  the  conversion  of  the  property. 
And  so  of  actions  against  other  bailees.  It  is  not  enough 
that  the  counts  may  all  Relate  to  the  same  subject  matter  : 
the  form  of  action  must  lie  the  same  in  all.  Brown  v.  Z?w:* 
on,  1 1.  R.  274.     1.  Chit.  PL  196-7. 

The  two  first  counts  in  this  declaration  are  plainly  found- 
ed upon  contract.  They  set  forth  a  promise  and  the  breacfi 
of  it,  as  the  cause  of  action.  The  pleader  has  followed, 
substantially  the  precedents  for  declaring  in  assumpsit 
against  the  hirer  of  a  horse  for  ridipg  it  improperly,  &c. ;  and 
where  this  form  is  adopted,  the  common  indebitatus  a^ 
jtt7wp5t^  counts  may  be  joined.  8  0hit.  PI.  146, 148.  The 
addition  of  a  count  in  trover  was  A  fatal  misjoinder. 

The  cases  relied  on  by  thfe  defendants  in  error  will  not 
aid  them.   In  Church  v.  Mumford^  11  Johns*  479.  it  was  held 
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that  the  cpuats,  whether  regarded  as  founded  on  tort  or  in 
assumpsit,  were  all  substantiqlfy  the  same  y  and  on  that 
ground  the  demiirrer  for  misjoinder  wis  over-ruled.  Tjiere 
is  some  difficulty  in  understanding  tlie  case  of  Hallock  r. 
Powell,  2  Caioes^  216 ;  and  it  is  not  fully  removed  by  the 
explanations  which  were  attempted  in  EDerison  v.  Milesy  6 
Johns.  R.  138^  It  was  an  action  on  the  warranty  of  a  horse. 
The  reporter  states  that  the  declaration  contained  two  counts, 
one  on  the  warranty,  the  otheY  in  assumpsit  There  is  no- 
thing in  this  statement  of  the  case  to  show  a  misjoinder.  Both 
counts  may  have  been  in  assumpsit-;  for  although  the  an« 
cient  mode^as  to  declare  in  case  on  a  warranty,  it  bad  been 
long  settled  that  aseumpait  would  also  lie.  Stuart  v.  Wil- 
kinsg  Doug.  18.  The  reporter  may  have  been  mistaken  in 
aapng  that  either  count  was  in  assumpsit ;  for  the  judge 
who  delivered  the  opinion  of  the  court' said,  that  the  gist  of 
the  action  in  both  counts  was  a  deceit  or  misfeasance,  in  de- 
livering the  piatntifT  a  distempered  h(ftrse,^  But  whatever 
was  the  form  of  action,  it  is  enoug-h  that^  the  court  ^proceed* 
ed  on  the  ground  that  both  counts  were  substantially  alike, 
It  waB  admitted  that  torts  and  contracts  could  not  be  joined 
in  the  same  declaratioil ;  and  the  like  rule  was  laid  down  in 
Church  V.  Mumford. 

The  manner  in  which  the  breach  is  alleged  does  not  do* 
termine  the  form  of  the  action.  In  assumpsit,  it  is  not  un- 
usual after  setting  out  the  contract,  to  allege  for  breach  that 
the  defendant  contriving  andfrdudulenlly  intending  to  in- 
jure the  plaintiff,  did  not  regard  his  promise,  but  traftily 
and  subtily  deceived  thephiintiff,  &c. ;  aM  this  form  is  often 
foUovred,  not  only  in  actions  against  bailees  and  otbers'WheHB 
case  would  also  lie,  but  in  cases  where  assumpsit  is  the  only 
remedy.  In  declaring  upon  contracts,  it '  is  always^  isuffi* 
cient  breach  to  show  that  the  defendant  did  not  perform  his 
engagement :  and  if  the  pkdtftiff  goes  further  and  alleges 
that  the  defendant  fraudulently  and  deceitfully  violated  his 
promise,  it  neither  change  the  form  of  the  action,  nor  varies 
the  proof  to  be  given  on  the  trial,  Lawes'  Plead,  in  Assump* 
2B9.    Evertson  v.  Miles,  6  Johns.  IL  138.* 

*  Judgment  reversed. 
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In  the  matter  of  John  Galloway  the  younger,  a  non- 
resident debto  r 

An  executor  or  adnUntMtrator.'who  enters  upon  leasehold  property  hM  by  the 
testator  or  intestate  in  his  lifetime,  or  who  receives  the  rents  and  profits 
thereof,  is  cbar^^able  in  the  debet  and  detinet  directly  on  the  covenant  of 
the  leoee  as  an  assignee,  and  in  proceeding  against'  him  he  need  not  be 
named  as  executor  or  admiDistrator. 

If  he  have  no  assets,  or  the  land  ia.  in  truth  not  M'orth  the  suiq  dqe,  be  may 
show  those  facts  in  defence ;  prima  facie,  however,  the  land  is  jdeemed 
worth  more  than  the  sum  demanded.  ^ 

Beitig  pePSonaUy  liable,  he  m  ty  be  proceeded  against  by  attacfment'viadKt 
the  act  nlative  to  absconding,  concealed  and  non-resident' debtors. 

In  this  case  certain  property  was  seized  under  an  attach- 
ment issaed  against*  the  property  of  John  Galloway  the 
younger^  as  a  non-resident  debtor  ;  a  certiorari  was  sued  out 
to  the  ofGcer  who  issued  the  process,  and  on  the  coming  in 
of  the  return  to  the  same  the  following  facts  appeared  :  On 
1st  February,  1824,  an  indenture  of  lease  was  executed  by 
E.  M.  Johpson  and  Maria  his  wife  to  Jchn  Galloway^  then 
of  Brooklyn,  demising  certain  premii^es  for  the  term  of 
twenty-one  years,  subject  to  an  annual  rent  of  $50;  and 
the  tenant  covenanted  that  he,  his  executors,  administrators 
or  assigns  would,  at  his  and  their  own  proper  costs  and 
charges,  pay  and  discharge  aU  taxes,  duties  and  a^ssessfnents 
w'faich  should,  during  the  term,  be  imposed  upon  the  demised 
premises.  The  lessee  died  intestate,  and  letters  of  adminis- 
iration  upon  his  estate  were  granted,  in  February,  1833,  to 
John  Galloway  the  younger,  a  resident  of  England,  who,  up 
to  the  13th  April,  1837,  the  time  of  the  pnesenting  of  the  pe- 
tition for  the  issuing  of  an  attachment,  received  the  rents^ 
issues,  and  prqfits  of  the  demised  premises.  An  assessment 
was  imposed  upon  the  demised  p  emi^es  in  the  U  yin^  out» 
opening  and  continuing  of  a  road  called  the  Bedford  road^ 
a  portion  of  which,  amounting  to  the  sum  of  $2632,  the 
landlord,  E.  M.  Johnson,  wixs  obliged  to  pay ;  who  thereupon 
instituted  tliese  proceedings  against  John  Galloway  the 
younger,  alleging  that  he  was  indebted  to  him  personally  in 
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the  above  sum.  Oa  due  proof  that  Galloway  was  a  nan- 
resident  of  tiiis  state,  an  attachment  was  isaitod  by  the  first 
judge  of  the  county  of  Kings. 

"  M.  T.  Reynolds  J  for  the  debtor; 
J.  A.  Lottj  for  the  creditor. 

By  the  Courts  Cowen,  J.    The  only  objection  to  the  pro 
eeedings  insisted  on  was,  that  this  being  a  debt  against  John 
Galloway  the  younger  in  his  representative  character^  he 
could  not  be  proceeded  against  as  an  absent  debtor. 

The  ground  taken  for  the  debtor  is  in  general  true,  and  in- 
deed always  so  where  the  debt  is  due  by  the  administrator 
or  executor,  sdely  in  his  representative  character.  Matter 
of  Hard  ^  SeUten,  9  Wendell,  165.  But  it  is  also  perfectly 
well  settled  that  where  rent  or  money  for  breach  of  cove- 
nant falls  due  after  the  death  of  the  testator  or  intestate,  and 
the  executor  or  administrator  enters,  or  which  is  the  same 
thing,  as  here  charged,  reteipes  the  rents  and  profits^  he  is 
chargeable  in^the  debet  and  detinet^  or  directly  on  the  cove- 
nant as  an  assignee,  and  need  not  be  named  as  executor  or 
administrator.  In  certain  special  eases  be  may,  it  is  true, 
defend  in  part,  as  where  he  has  no  assets  and  the  lanci  is  in 
truth  worth  less  than  the  sum  due.  Bat  this  is  strietly 
matter  of  defence.  Prima  facie  the  land  is  worth  more. 
The  authorities  to  these  points  are  numerous,  and  are  all  one 
way ;  and  most  of  them  may  be  seen  collected  in  2  Wil- 
liams' Ex.  107&-7,  Phila.  ed.  of  1832,  where  the  doctrine  is 
fully  stated. 

The  result  is  that  Johg  Galloway  the  younger  may  be 
pursued  in  the  case  presented  here  9s  an  absent  debtor, 
within  the  statute.  The  proceedings  are  affirnied,  and  must 
be  remitted  ;to  the  first  jiklge  of  the  county  of  Kings,  to  be 
followed  up  in  due  form  of  law. 
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Cogswell  vs.  Cole  &  Lain«      ^ 

A  ju8tico*fl  execQtion  against  a  party,  an  inhabitant  having  a  family,  iaued 
before  the  expiration  of  the  time  limited  by  statHte,  is  f^oed,  if  applied  for 
at  the  time  of  the  reridiiian  of  the  judgfaent,  although  judgment  was  not 
rendered  until  foar  days  after  the  trial,  and  the  execution  was  obtained 
without  previous  notice  of  an  intention  to  apply  for  the  same. 

Demurrer  to  jeplication.  This  was  a^  action  of  tres- 
pass de  bonis  asportatis.  The  defendant  Cole  pleaded  nan 
cuL  and  specially ^  that  on  the  twenty-seventh  day  of  June 
he  obtained  a  judgment  before  Lain^  the  other  defendant,  who 
was  a  justice  of  the  peace  of  the  town  of  Potter,  in  the 
county  of  Yates,  in  a  suit  commenced  by  him  against  the 
plaintilf,  aqd  on  the  same  day,  and  at  the  time  of  rendering 
thejud^mentj  on  his  application  and  oath,  an  execution  was 
issued  upon  the  judgment,  by  viriue.of  whic.h  the  property 
in  question  was  taken.  -  The  plaintiff  replied  that  the  cause 
was  tried  oh  the  twenty-third  day  of  June,  and  submitted 
to  the  justice  for  determination,  who  took  four  days  to  ren- 
der judgment ;  that  both  pi^rties  then  left  the  office  of  the 
justice,  without  any  application  being  made  for  an  execu" 
tion;  that  the  justice  rendered  judgment  on  the  twenty-seif- 
enth  day  of  June,  and  that  at  the  time  of  the  rendition  of  the  « 
judgment,  the  plaintiff  was  a  resident  of  and  had  a  family 
within  the  pounty  of  Yatesi,  and  that  he  had  not  notice  of 
the  intention  of  Cole  to  af^Iy^nor  of  the  application  for  an 
execution.  To  this  replication  the  defendan  t  Cole  demurred. 
The  pleadings  on  the  part  of  Lain  were  substantially  the 
same.* 

H.  Welle^y  for  the  ddendants,  insis^ted  that  the  execution 
duly  issued,  if,  as  alleged. in  the, pleas,  the  application  foff 
the  same  was  made  cU  the  time  of  rendering  the  judgment ; 
and  that  the  new  matter  of  want  of  notice  set  up  in  th« 
replication,  was  no.  answer  to  the  pleas. 

/.  A.  Spencer,  for  the  plaintiff,  contended  that  the  pleas 
conceded  that  without  a  special  application  for*  the  issuing 
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pf  the  execution',  the  process,  issued  as  it  wets* before  the 
expiratiOQ  of  the  time  limited  by  the  statute,  would  have 
been  illegal.  That  application^  he  insisted,  according  to  a 
just  construction  of  the  statute,  must  b6  made  either  whilst 
boih  parties  e^re  present  befoTe  the  justice,  or  on  notice^  so 
that  the  party  liable  to  execution  may  give  the  security  men- 
tioned in  the  act.  Such  wa$  the  construction  given  to  a 
similar  provision  of  this  same  act,  by  Chief  Justice  Savage, 
in  Taylor  v.  Fuller,  3  Wendell,! 406]  and  such  must  be 
deemed,  to  have  been  the  intention  of  the  legislature.  Here 
the  replication  substantially  avers  that  the  appHcation  was 
not  made  whilst  the  parties  were  present,  or  on  notice.  The 
replication,  therefore,  was  a  good  answer. 

Bp  ike  Court,  Br6nson,  J.  The  execution  issued  imm^ 
dialely  on  the  rendition  of  the  judgment,  although  Cogsy 
toeli  was  an  inhabitant  of  the  county  of  Yates,  and  had  a 
family.  2R.S.  249,  §  134.  This  was  irregular,  and  both 
Cote  and  the  justice  are  trespassers,  unless  the  execution 
was  applied  for  in  the  manner  prescribed  by  the  135th  sec- 
tion :  "  Application  for  such  execution  may  be  made  either 
before  or  at  the  time  of  rendering  thejttdgmeni  ,\  or,  if  rea- 
sonable notice  be  given  to  the:  adverse  party,  of  the  inten- 
tion to  apply  for  such  execution,  such  application  may  be 
made  at  any  time  after  the  judgment  shall  have  been  ren- 
dered.'' n^he  defendants,  in  their  pleas,  have  brought  them- 
selves plainly  within  the  language  of  the  statute ;  they  aver 
that  the  application  was  made>c|/  Me  time.' of  rendering  the 
judgment.  To  this  the  plaintiff  replies,  that  the  justice  todk 
four  days  to  render  judgment,  (§  124)  upon  which  both  par- 
ties left  the  office,  and  the  plaintiff  had  no  notice  of  the  in- 
tention to  ^appty,  nor  of  the  application  for  an  execation. 
This  is  no  answer  to  the  pleas»  for  the  reason  that  when  the 
application  is  made  either^  before  pt  at  the.  time  of  render- 
ing the  judgment,  no  notice  to  the  adverse  party  is  required 
by  the  statute. 

During  the  four  days  which  the  justice  may  take  for  oon- 

siclemtioD,  the  parties  are  only  deemed  in  court  for  the  pur- 

•  pose  of  receiving  judgment    10  Wendell,  52L    The  plain- 
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tiff  was  not  actually  present  whea,  the  judgment  was  ren- 
der, atid  consequently  had  no  opportunity  of  answeriiig 
the  application  for  an  execution,  ,by  giving  security.  (§  136.) 
Had  theJav-makers  foreseen  that  such  a  ca3e  would  arise, 
they  would  probably  have  provided  for  it ;  but  we  cannot 
supply  a  casus  omissus  in  the  statute,  without  assuming 
powers  that  have  been  confided  to  another  depaftment  of 
the  government.  1  T.  Ri  62,  per  Buller,  J.  The  replica; 
tion^  are  insufficient. 

Judgment  for  defendants. 


i 
Swart  aUd  others  t?^,  Service. 

Parol  evidence  it  admMble  at  law  to  show  that  a&  instrament,  porportiog 
OB  its  face  to  be  a  deed,  ia  in  fact  a  mortgage. 

Such  OTideQce  may  be  girea  by  a  defendant  in  ejectment,  without  connect- 
ing himielf  witfr  the  title  of  the  pait^  executing  the  conveyanoe. 

The  liee^  being  ehown  to  .be  a  mortgage,  the  defendant  amy  inaift  npon 
lapee  of  tme  ai  raising  the  preaumption  of  paynlent ;  mch  defence,  how- 
ever, ifl  not  neceoMiry  in  sncb  case,  as  showing  the  deed  to  be  a  mortgage 
bars  a  recovery. 

A  grantor  cannot  set  np  tlie  defence  of  adveroe  pootetHon  against  his  gran* 
Ut  Qi  those  deriving  title  from  him, .  , 

See  the  dUoenting  oftTiiou  of  Mr.  Jiutice  Beonson  npon  the  principal  point, 
that  parol  evidence  is  admisiible  at  law  to  show  a  deed^lo  ^  in  fact  a 
mortfioge. 

Tnin  was  an  action  of  ejectment,  tried  at  the  Saratoga 
circuit  in  May,  1837,  before  the  Hon.  John  Willard,  one 
of  the  circuit  judges. 

The  plaintiffs,  the  children  of  James  Swart,  deceased, 
who  was  the  only  child  and  heir  at  law  of  Derick  Swart, 
showed  title  by  lease  and  release,  bearing  date  24th  and 
26th  September,  1784,  executed  by  John  Cuerdon  to  Der- 
iek  Swart,  conveying  68  acres  of  land,  the  premises  in  ques^ 
tibn :  which  instruments  of  lease  and  i^lease  were  duly  ac-^ 
knowledged  by  Guerdon  on  the  sixth  day  of  April,  1804. 
Cverdon,^  the  releasor  of  the  premises,  <Jied  in  posses- 
sion of  the  premises  eight  or  nine  yeairs  before  the  trial, 
having    occupied    them  since  the   date  of  the    lease  and 
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release.  The  defendant  was  in  possession  of  the  }»remi 
ses  at  the  commencement  of  the  suit  He  offered  to  prov6 
that  the  lecise  and  release  was  in  fact  given  as  a  mQrtgage 
for  the  security  of  a  debt  due  from  Cuerdoji  to  Swart,  and 
^  that  the  debt  was  paid  by  Guerdon  to  Swart  many  years 
before  his  death :  this  eTidence  was  objected  to,  unless  the 
defendant  would  connect  himself  with  Guerdon,  and  the  ob- 
jectiou  wa^  sustained  by  the  circuit  judge:  The  defendant 
then  requested  the  judge  to  charge  that  the  evidence  estab- 
lished an  adverse  possession  in  Guerdon.  The  judge  refused 
80  to  charge,  and  directed  a  verdict  for  the  plaintiffs,  and 
the  jury  found  accordingly.  The  defendant  now  moved 
for  a  new  trial  on  the  two  grounds  raised  at  the  circuit, 
and  on  the  additional  ground,  that  froni  lapse  of  time,  pay- 
ment  of  the  mortgage  might  be  presumed. 

M.  T.  Reynolds,  for  the  defendant 

S.  Stevens^  for  the  plaintiffs,  insisted  that  a  grantor  can- 
not set  xtp  adverse  possession  against  his  grantee ;  and  thM 
it  is  npt  admissible  at  law  to  give  parol  evidence,  showing 
that  a  deed  is  in  {act  a  mortgage*  unless  fraud  or  misi€JcB 
be  shown. 

By  the  Courts  Gowen,  J.  The  first  offer  made  by  the 
defendant  had  no  dependence  on  privity  of  title  between 
him  and  Guerdon.  It  was  a  simple  offer  to  prove  an  out- 
standing title,  by  turning  the  conveyance  by  lease  ,and  re- 
lease into  a  mortgage,  and  showing  its  extinction  by  pay- 
ment That  would  divest  the  title  of  Swart  and  of  his 
grandchildren,  the  plaintiffs;  for  payment  extinguishes  a 
mortgage  at  law  as  well  as  in  equity.  Jackson^  ex  derm 
Roseveltj  v.  Stackhouse,  1  Gowen,  122.  But  independent  of 
that,  if  Swart  were  a  mere  mortgagee,  neither  he  nor  those 
claiming  onder  him  could  recover.  2  R.  S.  237,  }  37,  2d 
ed.  Jackson^  ex  dem,  TtViw,  v.  Myers,  11  Wendell,  6:<3, 
638,  539.  Stewart  v.  Hutchins,  13  Wendell,  4S5.  Morris 
V.  Mowatt,  2  Paige,  586.  '' 
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It  has  often  been  held  in  the  courts  of  equity  of  this  state, 
that  a  deed,  though  absolute?  on  its  face,  may,  by  parol  evi- 
dence, be  shown  to  have  been  in  fact  a  mortgage  in  the 
terms  offered  here ;  ant]  the  same  doctrine  was  held  by  this 
court  in  Roach  v.  Cosifiej  9  Wendell,  227,  and  Walton  v. 
Cronlejfs  Adm^ty  14  id.  €3,  equally  applicable  to  a  court  of 
law,  and  has  it  seems  ceased  to  be  the  subject  of  contest ; 
iot  no  objection  to  the  doctrine  is  now  made.  For  one,  I 
was  always  at  a  loss  to  see  on  what  principle  the  doctrine 
could  be  rested,  either  at  law  or  in  equity,  unless  fraud  or 
mistake  were  shown  in  obtaining  an  absolute  deed  where 
it  should  have  been  a  mortgage.  In  either  case,  the  deed 
might  be  rectified  in  equity.;  and  perhaps  ever!  at  law,  in 
this  state,  where  mortgages  stand  much  on  the  saitie  foot- 
ing in  both  courts.  Short  of  that,  the  evidence  is  a  direct 
contradiction  of  the  deed ;  and  I  am  not  aware  that  it  has 
evQr  been  allowed,  in  any  other  courts  of  equity  otr  law. 
But  with  us  the  doctrine  is  settled,  and  I  am  not  disposed  to 
examine  its  foundations,  at  least,  without  the  advantage  of 
discussion. 

It  is  not  necessary  to  say  whether  the  lapse  of  time  might 
be  called  in  as  presumptive  proof  of  payment,  though  that, 
as  a  general  doctrine,  is  too  clear  to  be  disputed.  If  the  de- 
fendant, on  a  hew  trial,  shall  succeed  ifi  making  out  a  mort- 
gage, he  will  be  entitled  to  such  proofs  of  payment  as  the 
nature  of  his  case  may  aflbrd,  subject  to  the  answering  proofs 
of  the  plaintifis,^  provided  proof  of  paynient  shall  become 
necessary.  . 

It  will  not,  however  be  necessary  that  we  see,  to  complete 
his  defence  here,  whatever  it  may  be  on  a  bill  filed  to  fore- 
close by  the  representatives  of  Derick  Swart ;  for  since  the 
revised  statutes,  showing  that  the  plaintiffs  or  those  under 
whom  they  claim  are  mere  mortgagees,  proves  as  we  have 
seen,  an  outststnding  title.. 

There  was  no  evidence  of  adverse  possession  in  Guerdon. 
I  am  of  opinion  that  a  new  trial  should  be  granted ;  the  costs 
to  abide  the  event. ' 

The  Chief  Justice  concurred. 
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Mr.  Justice  Bronbon  deliveied  the  following  dissenting 
opinion:    * 

Although  I  seldom  allow  myself  to  depart  from  the  deci- 
sions df  those  who  Kave  gone  before  me  in  this  court,  I  can- 
not agr^  with  my  brethren  in  following  one  or  two  recent 
cases  which  hold  that  an  absolute  deed  can  be  turned  into  a 
mortgaged  in  a  court  of  law,  by  parol  ^idence.  Where  rhe 
transaction  was  intended  as  a  ihortgage,  and  through  fraud 
or  mistake  the  conveyance  has  been  made  absolute  in  its 
terms,  a  qourt  of  equity,  actipg  upon  well  established  princi- 
ples can  reform  the  deed.  But  this  will  only  be  done  on  a 
direct  and  appropriate  proceeding  for  that  purjpose,  and  af- 
ter such  ample  notice  to  -all  parties  in  interest,  as  will  tend 
most  effectuaUy  to  guard  against  surprise,  fraud  and  false 
swearing.  And  besides,  a  court  of  equity  can  and  will  pro- 
tect third  persons,  who  may  have  parted  with  their  money 
on  the  faith  of  the  deed.  But  a  6ourt  of  taw  has  neither 
power  nor  process  to  reform  a  deed.  If  parol  evidence  to 
contradict  or  insert  a  condition  in  the  conveyance  can  be 
received  at  all,  it  must  of  necessity  be  in  ai  collateral  pro- 
ceeding; and  it  must  be  received  whenever  either  party 
chooses  tQ  ofier  it.  It  can  be  given  without  notice,  and  with- 
out the  means  of  guarding  against  the  obvious  danger  of 
fraud,  surprise  and  perjury.  And  beyond  this :  when  a  court 
of  law  turns  an  absolute  deed  into  a  mortgage,  it  has  no  pow- 
er to  protect  a  bona  fide  purchaser.  Other  mischiefs  will 
be  likely  to' result  from  adtnitting  such  evidence ;  but  with- 
:Out  attempting  at  this  time  to  point  them  out,  I  shall  content 
myself  with  dissenting  from- what  I  deem  a  new  and  v^ry 
dangerous  doctrine. 


40  CASES  IN  THE  SyPREME  COURT. 


Hart  ▼.  8«izifl. 


Hart  and  others  vs*  Seixas. 

It  b  wtt  tmr,  thoDgh  it  be  omitttd  to  be  itated  in  the  record  of  «  jd^gment 
rendered  by  a  court  of  general  Jurisdiction,  that  the  court  had  obtained 
jurisdiction  of  the  person  of  the  defendant,  by  alleging  him  to  be  in  custo- 
dy ^  &e.,  or  that  he  had  been  served  with  m  declaration,  or  had  appeared, 
oraomeihing  equi?alent  to  foteb  allegationa. 

The  neceaMty  of  euch  a?ermejiti  ia.  eoggeeted  in  Smith  ▼.  Fowls,  13  Wen- 
dell, 9,  denied ;  or  at  all  events  appplied  by  the  entry  of  an  imparlance  and 
default.  ^  ^ 

The  omiiBion  in  the  d^daration  6f  aucbkllegaMoa>)  m  in  custody,  Ite.,  ia  not 
CTeiisCaaae  of  special  demurrer.      >  ^ 

Where  the  debt  demanded  is  §300,  and  the  plaintiff  takes  judgment  for  hia 
said  debt,  together  with  damages  and  costs,  although  the  record  shows  a 
ri^ht  to  recover  only  $200  debt,  a  judgment  by  default  "will  not  for  ^hat 
cause  be  reversed,  it  being  mere  matter  of  form,  ameudabte  in  the  court 
below,  and  which  the  "feourt  in  error  may  disregard. 

Where  there  is  a  variance  between  the  debt  demanded  and  the  several  snma 
alleged  in  the  different  counts  to  bs  due,  error  wUi  not  lie  ;  nor  is  such  va- 
riance even  cause  of  demurrer.  ^ 

A  judgment  ^ill  not  be  reversed  for  errors  in  matters  of  practice,  though 
brought  up  by  c^tiorati. 

The  qaesiion,  whsn  jurisdit^n  wiU  be  presumed^  considered.  ; 

It  is  not  error,  though  it  does- not  appear  in  the  record  of  a  judgment  render*- 
ed  by  a  court  of  common  pleas,  that  the  defendant  at  thv  time  of  the  com* 
meacement  of  the  suk  was   «  resident  of  the  county. 

Bw  ^t  diMsnting  opinion  of  Mr.  Justice  BackKsoN,  to  ths  first  proposition 
above  stated. 

Error  ftova  the  New  York  commoa  pleas.  Seixas  com* 
menced  a  suit  against  JSbr/,  Btish  and  Young.  By  the 
record  returned  to  the  writ  of  error  it  appears  that  the  de- 
claration  commences  in  this  form :  <<  Benjamin  M.  Siexas  as- 
signee of  John  Uillyer,  sheriff  of  the  city  and  county  of 
New  Yorki  pursuant  to  a  statute,  plaintiff  in  this  suit,  l^r  A. 
D.  R.>  his  attorney,  comes  here  into  court,  and  by  this  de- 
claration filed  pursuant  to  statute,  complains  of  Joseph  C. 
Hart,  George  Bush  and  George  Young  defendants,  resi- 
dents of  the  said  city  and  county  of  New  York,  of  a  plea," 
ice.  The  plaintiff  then  demands  $300  of  debt,  and  9el8 
forth  a  bond  executed  by  the  defendants  in  the  pen:al  sum 
of  $100,  conditioned  that  if  Young  should  appear  on  the 
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return  day  of  an  attachment  issued  by  the  vice  chancellor 
of  the  first  circuit,  and  abide  the  order  of  the  court,  the  obli* 
gation  should  be  roid.  The  plaintiff  then  avers  that  Young 
did  not  appear,  whereby  the  bond  became  forfeited,  and 
the  vice  chancellor  made  an  order  directing  it  to  be  deliver- 
ed over  to  the  plaintiff  to  be  prosecuted ;  which  was  done 
accordingly.  By  means  whereof  an  action  accrued  to  the 
plaintiff,  to  demand  and  have  the  said  sum  of  $100;  yet 
the  defendants  had  not  paid  the  said  sum,  dec.  Then  fol- 
lows a  second  count  upon  the  same  bond,  wherein  after  set« 
ting  forth  the  bond  and  condition,  the  plaintiff  avers  that 
on,  &c.  the  vice  chancellor  ordered  the  bond  to  be  continued 
over,  tt^t  Young  should  within  10  days  pay  the  costs,  of 
the  attachment  and  answer  the  plaintiff's  bill  filed  against 
him ;  that  Young  did  not  pay  the  costs  of  the  attachment  or 
answer  the  bill  within  the  time  limited  by  the  order,  where, 
by  the  bond  became  forfeited,  &c.  as  in  the  Jirst  count. 
Next  follows  an  imparlance  in  these  words,  *<  And  now  at 
this  day,  to  wit,  on,  &>c.  until  which  day  the  said  Joseph  C« 
Hart  and  George  Bush  had  leave  to  imparle,  <fec.  comes  the 
said  plaintiff  by  his  attorney  aforesaid,  (the  said  George 
Young  being  not  found  or  served  with  a  copy  of  the  decla* 
ration  filed  in  this  cause  pursuant  to  the  statute,)  and  the 
said  Joseph  C.  Hart  and  George  Bush  at  the  same  time 
solemnly  called,  come  not,  nor  do  they  say  any  thing  in  bar 
or  preclusion  of  the  action  aforesaid."  Then  foUows  the 
award  of  a  writ  of  inquiry,  an  inquisition  assessing  the  plain- 
tiff's damages  at  $100,  and  a  judgment  against  all  the  de- 
fendants, that  the  plaintiff  recover  his  said  debty  $100  for 
his  damages,  and  $29  for  costs  and  charges. 

The  defendants  sued  out  a  writ  of  error,  and  besides  a 
general  assignment  of  errors,  specially  assigned  for  error,  1. 
That  there  is  no  declaration  on  file  authorizing  the  entry  of 
the  judgment ;  2.  That  the  suit  was  originally  commenced 
against  but  two  of  the  defendants,  viz.  Hart  and  Bush ;  3. 
That  the  plaintiff  illegally  amended  the  declaration  filed,  by 
adding  the  name  of  Young ;.  4.  That  such  amendment  was 
made  without  any  rule  authorizing  it ;  6.  That  there  is  no 
affidavit  on  file  of  the  personal  service  of  the  original  or 
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amended  declarations  on  Hart  and  Bush,  autborizing  their 
appearance  to  be  entered  ;  and  6.  Tbat  thcte  i8  no  entry  of 
their  appearance.  The  defendants  thereupon  prayed  a  certia- 
rati,  requiring  the  common  j^eas  to  certify,  &c.  The  writ 
issued,  and  the  C.  P.  returned  that  they  find  no  original  de- 
claration on  file  in  which  Siestas  is  plaintiff,  and  Hart^  Busk 
and  Young  are  defendants,  but  that  they  find  that  an  action  > 
was  commenced  by  Seixas  against  Hart  and  Bush ;  that 
Seixas  amended  his  declaration  in  such  action  by  adding 
the  name  of  Youfigj  in  pursuance  of  a  rule  to  amend  grant- 
ed 2d  July,  1836.  The  common  pleas  also  returned  affi- 
davits by  which  it  appears  that  a  copy  of  the  original  de- 
claration was  served  on  Hart  personally,  on  the  11th  May, 
1835,  and  a  copy  of  the  amended  declaration  on  his  clerk  in 
his  office ;  also  that  a  copy  of  the  original  declaration  was 
served  on  Bush  on  the  9th  May,  1835,  (but  no  affidavit  was 
returned  of  the  service  on  Bush  of  the  amended  declaraition.) 
The  court  further  returned,  that  on  filing  the  said  affidavits 
the  appearance  of  Hart  and  Bush  was  entered.  To  this  as- 
signment Seixas  pleaded  in  nulld  est  erraium. 

J.  L.  Wendell,  for  the  plaintiff^  in  error.  The  judgment 
is  erroneous  ;  it  is  not  shown  by  the  record  that  the  conimon 
pleas  had  jurisdiction  over  the  persons  of  the  defendants.  12 
Wendell,  1 1 ;  and  on  the  other  hand  it  is  shown  affirmative- 
ly by  the  return  to  the  certiorari,  that  the  court  had  not  ju- 
risdiction. There  is  no  original  declaration  on  file  against 
all  the  defendants ;  the  plaintiff  had  no  right  to  amend  by 
adding  a  new  defendant,  8  Cowen,  122 ;  but  if  he  had  such 
right,  a  copy  of  the  amended  declaration  should  have  been 
served  personally  upon  the  defendants,  which  was  not  don& 
upon  either  of  them.  The  declaration  also  is  had  in  not  as- 
signing breaches.  The  first  count  does  not  pretend  to  assign 
a  breach  ;  and  the  second  is  radically  defective :  it  alleges  the 
non-payment  of  the  costs  of  the  attachment,  without  stating 
that  there  were  any  costs  to  be  paid,  or  specifying  the  amount. 
The  judgment  is  erroneous  also  in  amoimt :  it  is  for  |(300 
debt,  when,  according  to  the  penalty  of  the  bond,  it  ought  to 
have  been  for  only  $100  debt. 

A.  L.  Robertson,  for  the  defendant  in  error. 
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By  the  Courts  Cowen,  J.  The  only  point  now  raised 
bearing  the  semblance  of  a  substantial  error  is,  that  breaehes 
of  the  bond  are  not  assigned ;  andthat  is  contrary  to  the  fact. 
The  condition  was  thai  Young  should  appear ;  and  the 
breach  assigned  in  both  counts  is,  that  he  did  not  appear^  the 
second  count  adding  an  order  to  pay  costs,  and  the  dtsobe* 
dience  of  that  order.  This  is  a  full  compliance  with  the  8ta« 
tute  requiring  breaches  to  be  assigned  on  bonds  with  a  con- 
dition other  than  for  the  payment  of  money.  2R.S.  30Q, 
2d  ed.  }  6.  The  action  on  attachment  bonds  pursuant  to  an 
order  of  court,  is  by  statote  put  on  the  same  footing  as  that 
on  a  bond  for  performance  of  covenants.  A  general  breach 
is  aofficient,  on  which  the  damages  are  to  be  assessed  by  a 
jury  according  to  the  extent  of  loss  or  injury  sustained  by 
the  plaintiff.  Id.  444,  i  28,  29.  Thomas  y.  Cameron^  17 
Wend.  69,  61. 

The  proceeding  was  under  the  joint  debtor  act,  2  R.  S. 
30O,  2d  ed.  {  6,  and  as  such  is  perfectly  r^ular  on  the  face  of 
the  record,  if  that  is  to  be  taken  as  importing  a  proper  ser- 
vice of  the  declamtion  upon,  or  the  appearance  of  Hart  and 
Bush.  It  admits,  in  the  imparlance  clause,  that  Young 
was  not  served  with  process.  This  is  a  correct  form  with 
a  view  to  save  his  future  rights^  but  its  omission  would  be# 
mere  matter  of  irregularity,  to  be  corrected  on  motion  in 
the  court  below.  The  record,  the  only  thing  we  can  notice 
on  error,  would  be  equally  perfect  with  or  withoiH  it.  In 
either  case  judgment  should  be  entered  as  it  is  here,  against 
all  the  defendants,  though  its  well  known  efiect  is  to  reach 
only  the  joint  property  of  the  defendant  who  shall  not  be 
brought  into  court 

As  to  the  amount  of  the  judgment  The  declaration  is 
fi)r  $300  in  debt  This  is  not  filled  up  by  the  counts,  but 
that  is  agreed  to  be  mere  matter  of  form,  which  cannot  be 
noticed  on  error,  and  probably  not  even  on  special  deranr. 
rer.  Mr.  Chitty  says,  "  the  debt  demanded  should  regu- 
larly be  the  aggregate  of  all  the  sums  alleged  to  be  due  in 
the  differ^t  counts ;  but  a  mistake  in  this  respect,  whether 
more  or  less,  will  not  be  a  cause  of  demurrer ;  nor  is  it  ne- 
cessary to  prove  that  the  debt  amounted  precisely  to  the 
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sum  stated  to  be  due."  1  Chit.  PI.  309,  of  the  Phil.  ed.  of 
1828.  But  the  judgment  is,  '<  that  the  plaintiff  recover 
against  the  defendants  his  said  debt  aforesaid ;  and  also 
$100  for  the  damages  which  he  hath  sustained  by  reason  of 
the  detention  of  that  debt,  and  also  $29  for  his  costs,  d&c." 
It  is  objected,  therefore,  that  the  judgment  is  for  $300  debt, 
whereas  the  penalty  of  the  bond  set  forth  in  each  of  the  two 
counts  is  $100  onlyw  By  the  default  two  such  bonds  are 
confessed;  but  that  will  carry  the  debt  to -$200  only,  yet 
the  plaintiff  takes  judgment  for  his  said  debt.  If  these 
words  mean  the  whole  $300,  as  I  think  they  must  be  taken 
to  do,  (he  judgment  is  erroneous  for  the  excess  of  $100.  In 
argument,  it  was  said  the  damages  were  also  $100,  and  the 
whole  made  up  the  full  sum  demanded.  The  damages  are 
ho  part  of  the  debt  in  demand.  The  statute  is  that  judg- 
ment shall  be  rendered  for  the  penalty,  or  penal  sum  for- 
feited, as  in  other  actions  of  debt ;  and  with  a  farther  judg- 
ment, that  the  plaintiff  have  execution  to  colli&ct  the  amount 
of  damages  assessed.  2  R.  S.  301,  2d  ed.  i  10.  Yet  the 
judgment  is,  in  this  respect,  but  matter  of  form ;  for,  by  the 
next  section,  execution  shall,  though  it  goes  for  the  whole, 
be  endorsed  but  for  the  real  damages  and  costs ;  and  by  the 
tiext,  on  collecting  these,  the  judgment  shall  be  deemed  sat- 
isfied. HI,  12.  The  case  is  not  like. that  of  a  judgment 
sounding  in  damages,  which  governs  the  execution,  and  so 
might  prejudice  the  defendant;  but  it  is  the  same  thing  in 
substance,  whether  it  stand  for  the  less  or  greater  sum* 
The  suhstance  lies  in  the  judgment  for  da/m^ges  and  costs, 
which  shows  the  true  sum,  and  overrules  or  supersedes  the 
debt.  Therefore' it  is  amendable  in  the  court  below,  and 
may  be  disregarded  here  by  2  R.  S,  343,  §  4,  and  49S,  i  60, 
2d  ed.  By  this  i  4,  after  judgment  rendered,  any  defecti^ 
or  imperfections  in  matter  of  form  in  the  record,  6cc.  may 
be  amended,  and  a  variance  in  the  record  from  any  pro* 
ceeding,  is  specially  mentioned.  This  judgment  for  $300 
may  be  considered  a  variance  or  departure  from  what  is 
required  by  the  previous  proceedings.  Section  7  of  the 
same  statute,  id.  p.  344,  provides  for  amending  mistakes  in 
bating  sums  of  money  after  judgment  by  default,  in  all  cases 
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where  the  sum  has  heen  once  rightly  alleged.  See  sub.  10. 
Then  i  60,  at  p.  498,  declares  that  no  judgment  shall  be 
reversed,  &c.  for  any  defect  of  form,  rariance  or  other  im- 
perfection in  the  record,  d&c.  amendable  in  the  court  be- 
low, but  such  defects  and  imperfections  may  be  supplied 
and  amended,  or  be  deemed  so  to  be,  by  the  court  of  error. 
In  this  case  the  mistake  may  be  overlooked  and  stiffered  to 
stand,  for  it  does  not  work  any  prejudice. 

But  the  declaration  omits  the  words  "in  custody,  &c."  or 
any  equivalent  words,  which  are  insisted  on  as  essential  ju- 
risdictional terms,  without  which  the  judgment  below  cannot 
be  sustained.  This  question  was  very  fully  copsidered  in 
the  late  case  of  Fhoi  v.  Sievens,  17  Wendell,  483,  in  its 
bearing  on  a  collateral  action  to  enforce  the  judgment.  We 
thera  agreed  that  the  court  of  common  pleas  is  one  of  gene- 
ral jurisdiction,  and  that  the  want  of  this  allegation  did  not 
so  far  invalidate  the  record  as  to  defeat  the  action ;  in  other 
words,  that  the  record  was  not  void ;  and  we  agreed  that 
this  was  so,  though  it  no  where  appeared  by  the  record  that 
the  defendants  were  served  with  a  declaration,  or  were  in 
custody,  or  had  appeared.  It  has  been  often  held  that  the 
omission  of  these  facts  in  the  declaration  is  no  ground  for 
demurrer,  even  though  it  be  special.  See  several  cases  in  a 
note,  12  Wendell,  12,  and  Smith  v.  Fowle^  id.  9,  lU  In  the 
lastca.<!e,  the  late  Chief  Justice  Savage  adds:  '^ But  the 
pleader  should  take  care,  however,  to  show  in  his  record 
that  the  court  had  jurisdiction  of  the  person  of  the  defendant 
before  judgment  is  entered  against  him.  When  the  defen- 
dant appears,  the  fact  will  be  apparent  upon  the  record,  and 
when  judgment  is  entered  by  default,  the  record  should 
show  the  jurisdiction  of  the  court  by  a  compliance  with  the 
directions  of  the  statute.  But  the  declaration  cannot  contain 
those  facts.  They  are  to  follow,  not  precede,  the  filing  of 
the  declaration." 

The  record  before  us  fails  to  show  directly  that  the  court 
below  had  acquired  jurisdiction  by  the  service  of  process,  and 
supposing  it  to  show  no  appearance,  the  question  is  whether 
a  court  of  general  jurisdiction  is  bound  .to  show  its  regulari- 
ty expressly,  or  whether  it  will  be  intended  ?    The  conse. 
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quence  of  the  omission  was  not  adverted  to  in  Smith  v* 
Fowls.  The  remark  of  the  learned  chief  justice  wfts  obiter  ; 
and  it  certait>Iy  never  has  been  holden  that  such  an  omi»* 
sion  is  error.  Nor,  with  great  deference,  can  it  be  so  held, 
nntil  we  take  it  upon  us  to  overturn  the  well  settled  doctrine 
of  centuries.  I  understand  the  case  of  Peacock  v.  Belly  1 
Saund.  73,  as  speaking  the  manner  in  whi6h  courts  are  to 
treat  records  which  are  brought  before  them  on  writs  of 
error.  That  was  error  from  a  judgment  in  assumpsit  of  the 
court  of  the  county  palatine  of  Durham,  whose  jurisdiction 
was  of  such  promises  only  as  were  made  within  •  the  limits 
of  the  county.  The  declaration  did  not  aver  that  the  goods 
on  sale,  of  which  the  promise  was  made,  were  sold  within 
the  county.  Wherefore  it  was  alleged  for  error,  that  it  did 
not  appear  but  that  the  goods  might  have  been  sold  in  an- 
other place,  preciselyns  it  is  said  here,  it  does  not  appear  but 
that  the  declaratiofi  might  not  have  been  served.  It  was 
there  agreed  that  many  judgpients  from  inferior  courts  were 
daily  reversed  for  that  cause.  But  the  judges  first  went  on 
to  show  that  in  respect  to  the  palatine  court,  questions  of 
jurisdiction  stood  on  the  same  footing  as  they  would  on  error 
from  a  superior  court.  They  then  add  and  the  rule  for  juris- 
diction is,  tkat  nothing  shall  be  intended  to  be  out  of  the  juris- 
diction of  a  superior  court,  but  that  which  specially  appears 
to  be  so,  and  on  the  contrary  nothing  shall  be  intended  to 
be  within  the  jorisdictionof  an  inferior  court,  but  thai  which 
is  so  expressly  alleged,  and  though  the  court  of  the  county 
palatine  is  inferior  to  this  court  of  king's  bench,  yet  that  does 
not  prove  it  to  be  an  inferior  court,  in  the  sense  that  it  ought 
to  certify  every  thing  precisely  ;  for  the  common  bench  is 
inferior  to  this  court ;  but  yet  it  is  an  original  and  superior 
court,  of  which  the  law  itself  takes  notice,  and  so  is  the 
court  of  the  county  palatine ;  and  consequently  the  omission 
in  the  declaration  is  no  error,  because  it  shall  be  intended 
that  the  contract  was  made  within  the  jurisdiction  if  it  does 
not  appear  to  the  contrary.  It  is  sajd  that  this  was  a  ques- 
tion of  local  jurisdiction,  which  I  freely  admit.  But  in  that 
I  insist  it  is  a  case  of  much  more  difficult  intendment  than 
the  regular  service  of  process.    In  respect  to  the  former,  so 
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Etrict  is  the  law,  that  on  error  to  an  inferior  court,  as  was 
agreed  in  the  case  cited,  it  requires  jurisdiction  to  be  express- 
ly certified  in  the  return  to  a  certiorari.  But  even  the  lowest 
court  is  never  required  to  show  expressly  that  its  process 
has  been  served ;  not  even  where  it  proceeds  in  a  criminal 
matter. 

In  Rex  V.   Venables^  1  Str.  630,  which  was  a  certiorari 
from  a  criminal  conviction  by  justices,  it  was  moved  to  quash 
it  on  the  return,  for  want  of  showing  a  summons  or  appear- 
ance of  the  defendant.    <<  Sed  per  curiam.     We  will  not 
presume  they  acted  unlawfully.    A  summons  is  certainly 
necessary,  and  the  justice  is  punishable  if  he  proceeds  with- 
out.    You  never  show  notice  to  the  parish  that  is  to  be 
charged  in  orders  of  removal.**    This  case  is  also  reported 
in  2  Ld.  Raym.  1405,  where  the  court  said,  it  not  appearing 
by  the  order  that  there  was  no  summons,  or  that  there  had 
been  an  ill  summons,  they  would  intend  the  justices  htroing 
jurisdidion  proceeded  regularly.    Fortesc.  325,  S.  C.    In 
Rex  V.  C/eg,  1  Str.  475,  on  the  return  of  an  order  of  bastardy, 
originally  made  at  the  quarter  sessions,  an  objection  was 
taken  that  it  should  be  quashed,  because  it  was  not  said  the 
defendant  was  ever  summoned  or  appeared.     Pratt,  C.  J. 
at  first  hesitated,  because,  as  he  remarked,  he  had  often  heard 
it  ^id  that  nothing  shall  be  presumed/  one  way  or  the  other 
in  an  inferior  jurisdiction.    But  Eyre  J.  said  that  in  Rex  v. 
Peckhamj  Garth.  406,  the  court  said,  <<  Where  a  summons 
was  necessary,  they  would  presume  there  was  one,  unless 
the  contrary  appeared,  for  all  jurisdictions  are  presumed 
prima  facie  to  act  according  to  law.^    Fortescue  J.  said, 
'<  It  is  certain  that  natural  justice  requires  that  no  man  shall 
be  condemned  without  notice ;  for  which  reason  L  think  the 
order  will  be  good,  because  it  does  not  appear  to  us  that  he 
bad  no  notice.    Are  we  to  suppose  the  sessions  have  pro- 
ceeded contrary  to  right  andjustice,  and  that  too  in  a  case 
where  they  have  undoubted  jurisdiction  ?"    The  case  was 
afterwards  moved  again,  and  the  order  confirmed  without 
opposition.    "  Therefore,"  says  Mr.  Nares,  "  wherever  a  sum- 
mons is  necessary,  the  court  presumes  one,  unless  ihe  con- 
trary appears  ;  for  all  jurisdictions  are  presumed  to  act  prma 
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facie  according  to  law."  Nares  on  Penal  Conv.  10.  "  It  is 
usual  and  proper,"  says  Mr.  Nolan,  "  to  state  that  the  de- 
fendant was  summoned  ;  and  that  he  either  appeared  in  con- 
sequence thereof,  or  neglected  to  do  so.  But  it  is  not  in 
strictness  necessary  that  thia  should  be  averred  on  the  face 
of  the  proceeding,  as  the  court  will  intend  that  it  was  nnlesa 
the  contrary  appear."  2  Nol.  Poor  L.  269.  In  Rex  y. 
Clayton^  3  East,  61,  Lord  Ellenborough  said,  ''The  law; 
has  been  settled  by  so  strong  a  series  of  decisions  from  the 
time  of  Lord  Holt  down  to  a  very  recent  period,  that  every 
intendment  shall  be  made  in  favor  of  an  order  of  justices, 
that  we  must  see  whether  by  any  intendment  which  can  be 
made,  the  present  order  can  be  supported." 

Nor  will  the  courts  mouse  about  by  certiorari,  to  snatch 
up  collateral  flaws  in  the  orders  of  justices.  In  the  late  case 
of  Rex  V.  The  Justices  of  the  Hundred  of  CashmAury^  3 
Dowl.  &,  Ryl.  35,  Brougham  moved  for  a  certiorari,  to  bring 
up  a  flaw  which  did  not  appear  on  the  face  of  the  conviction. 
The  court  said  that  no  objection  could  be  taken  unless  it  ap- 
peared on  the  face  of  the  conviction  itself,  and  not  upon  any 
collateral  proceeding. 

In  Brown  v.  VVood^  17  Mass.  Rep.  68,  on  giving  in  evi- 
dence the  probate  of  a  will  of  lands,  though  the  statute  ex* 
pressly  required  notice  to  the  heir,  none  was  mentioned,  yet 
the  court  intended  it.  Jacl^son,  J.  observed  p.  72,  "  upon 
the  common  presumption  in  favor  of  every  judicial  tribunal| 
acting  within  its  jurisdiction,  we  must  intend  that  all  persons 
coucerned  hact  due  notice." 

In  the  case  at  bar,  we  are  asked  to  withhold  from  the 
common  pleas  of  New  York,  a  court  of  general  jurisdiction, 
that  favorable  intendment  on  a  return  to  a  writ  of  error, 
which  Westminister  Hall  accords  to  the  most  humble  and 
limited  branches  of  the  English  police.  It  is  not  necessary 
to  deny  that  we  have  been  more  exact  in  scanning  returns 
from  justices.  If  so,  it  is  because  they  hold  inferior  caurtSj 
in  which  I  admit  we  do  require,  that  on  judgment  by  de- 
fault, a  regulnr  return  to  a  regular  summons  should  appear* 
But  that  is,  because  a  single  justice  is  a  court  of  inferior  ju- 
risdiction, and  limited  powers.     Whejreas,  I  must  have  been 
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qiiite  UDfortunate  in  Foot  v.  S^evens^  if  I  failed  to  show  that 
we  have  always  regarded  the  common  pleas,  in  the  quality 
of  its  jurisdiction  over  subject  matter,  as  on  a  footing;  with 
this  court.  It  proceeds  according  to  the  course  of  the  com- 
mon law,  through  its  educated  attorneys  and  counsellors, 
mostly  practitioners  in  this  court ;  by  its  jury,  its  sheriff, 
clerk,  indeed  the  same  machinery  throughout  I  do  not 
understand  it  to  be  denied  that  the  records  of  that  court  are 
entitled  to  the  same  favorable  interpretation  with  our  own. 
nor  that  every  intendment  in  favor  of  official,  moral  and 
prudential  accuracy,  honesty  and  care,  is  due  to  them  which 
would  be  applied  to  the  courts  of  Westminister  Hall  or  to 
this  court  Why,  then,  are  we  asked  to  withdraw  from  the 
superior  courts  the  maxim  which  we  extend  even  to  all  the 
graver  transactions  of  private  life :  Omnia  prcesumuntur 
legitime  facta^  donee  probetur  in  contrarium  7  Go.  Litt 
232,  b.  Has  history  shown  thetr  general  corruption,  and 
stamped  them  with  suspicion  ?  That  is  not  pretended.  Is 
there  any  authority  in  this  or  any  other  common  law  court 
against  such  intendment?  I  have  found  none.  None  was 
cited  by  counsel  on  the  argument;  none  has  been  found 
by  either  of  my  learned  brethren  ;  and  I  am  therefore  bold 
to  say  that  none  can  be  found.  I  inquired  for  an  authority 
a  full  term  and  vacation  since,  and  all  research  has  been 
vain.  I  have  been  referred  to  the  uniform  commencements 
of  declarations,  which  in  the  king's  bench  are  always  in 
custody^  &c.  ;  or,  in  the  common  bench,  that  the  defendant 
was  attached  or  summoTied  to  answer ^  &^.  But  this  is 
evidently  mere  matter  of  form.  I  want  a  case  where  the 
omission  was  ever  holden  for  error,  or  where  any  English 
judge  ever  supposed  it  would  be  error.  That  it  is  common- 
ly a  part  of  the  declaration,  is  no  answer,  any  more  than  that 
pledges  to  prosecute  are  a  part,  the  omission  of  which  we 
hold  is  not  even  ground  of  special  demurrer.  I  admit  that 
the  short  recital  at  the  beginning  of  the  declaration  is  still 
kept  up  by  the  new  English  rules,  and  it  is  required,  in- 
stead of  the  old  form,  to  distinguish  and  show  how  the 
defendant  was  proceeded  against,  as  whether  by  summons, 
arrest,  service  of  writ,  &c.  6  Bligh,  617,  618.  I  do  not 
ToL.  XXI.  7 
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deny  that  this  may  be  very  well.  But  I  do  deny  that 
the  omission  was  ever  holden  for  error,  or  that  it  is  any 
thing  more  than  a  mere  formal  defect  amendable,  even  if 
it  be  so  much.  The  same  rules  require  the  plaintiff  to 
state  the  form  of  action ;  but  the  omission  has  been  disre- 
garded as  not  even  a  ground  of  special  demurrer.  Ander- 
son V.  Thomas,  9  Bing.  678.  Mr.  Chitty  says,  that  "  in 
general,  the  recital  or  reference  to  the  writ  in  the  commence- 
ment of  the  declaration  is  not  considered  as  any  part  of 
the  declaration,  and  consequently  a  mistake  therein  is  no 
ground  of  demurrer."  1  Chit.  PI.  256,  257,  Arii.  ed.  of 
1828.  Mr.  Boote  says  that  the  recital,  as  to  the  process, 
was  originally  an  entry  by  the  prothonotary,  that  it  might 
appear  that  the  court  had  cognizance  of  the  cause.  Boote, 
65.  He  says  the  words  in  custody,  (fee.  in  the  king's  bench, 
are  a  mere  idle  fiction,  and  recommends  the  total  omission, 
in  all  courts,  of  any  allusion  to  the  mode  in  which  the  court 
has  obtained  cognizance  of  the  cause.  Id.  72,  note.  Id. 
73,  74.  He  expresses  his  surprise  that  the  words  summon- 
ed, &c.  and  attached,  &c.  should  be  continued,  "  notwith- 
standing the  practice  to  which  they  relate  has  been  discon- 
tinued some  hundreds  of  years  :"  and  adds,  "  What  religious 
observers  of  antiquity  have  the  practisers  of  the  law  been, 
in  all  things  that  were  not  absolutely  forbidden  them  !"  Id. 
75. 

On  the  whole,  I  think  it  plain  from  the  best  English  wri- 
ters, that  they  consider  the  omission  as  the  merest  matter 
of  form.  I  admit  there  is  no  case  directly  denying  that  it 
is  error ;  which  I  cannot  doubt  is  owing  to  the  fact  that  no 
one  ever  thought  of  its  being  so,  until  modem  subtleties 
came  to  be  raised  on  the  new  mode  of  declaring  under  the 
revised  statutes.  It  is  perhaps  to  be  regretted  that  the  or- 
dinary introductory  words  of  a  declaration  had  not  been 
kept  up  as  was  the  case  in  the  action  of  ejectment  before 
the  statute.  If  the  defendant  was  not  properly  served,  he 
moved  to  set  aside  the  proceeding  lor  irregularity.  Such  is 
his  true  course  in  regard  to  all  suits  by  Beclaration.  The 
recital  of  service,  or  that  he  is  in  custody,  does  not  conclude 
him.    It  is  ex  parte,  and  so  of  any  entry  which  the  pfaintiff 
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makes  upon  the  record,  as  that  he  has  been  served  or  has 
appeared. 

But  the  direct  and  strong  authorities  are,  that  on  certiora- 
ri to  the  inferior  magistrates,  due  service  of  the  proper  pro- 
cess shall  be  intended.  A  fortim^i  of  the  process  of  the 
higher  courts,  which  is  various  in  its  forms,  and  less  open 
to  abuse.  Why  did  the  defendants  below  lie  by  and  bring 
error?  If  they  had  not  been  regularly  served,  did  they 
doubt  the  common  pleas  would  set  aside  the  proceedings  ? 
When  was  a  writ  of  error  ever  sustained  for  a  mere  col- 
lateral irregularity,  the  subject  of  a  summary  application  1 

With  regard  to  the  errors  assigned  in  respect  to  amend- 
ments, affidavits,  rules,  &c.,  we  shall  see  presently,  upon 
authority,  that  they  are  not  noticeable  on  writ  of  error. 
To  my.  mind  they  are  material  only  as  showing  that  the 
proceeding  before  us  is  the  more  unreasonable,  because, 
from  the  certiorari  which  the  plaintiffs  in  error  have  them- 
selves caused  to  be  returned,  it  appears  that  they  had  actu- 
al notice  by  a  personal  service  of  a  declaration  as  early  as 
in  the  month  of  May,  1835.  The  declaration  served  on 
them  was  against  all  three  of  the  defendants,  obligors  in  the , 
bond,  though  the  one  on  file  was  against  two  only.  But 
that  was  afterwards  amended  by  adding  the  third,  who 
could  never  be  found.  There  was  no  affidavit  that  the 
amended  declaration  was  served  personally ;  but  there  was 
enough  in  the  original  service  to  give  the  defendants  all 
reasonable  notice  that  they  were  pursued.  Their  appear- 
ance was  entered  by  the  clerk ;  and  judgment  by  default 
taken  against  them.  They  must  have  had  notice  of  all  this 
years  ago ;  and  it  is  too  late  now  to  move  the  court  below 
to  set  aside  the  proceedings.  It  is  certainly  a  new  method 
of  priictice,  to  let  time  go  by  in  the  court  below,  and  then 
move  here  upon  a  writ  of  error.  The  amendment  having 
been  made  in  the  court  below,  we  must  take  every  thing  to 
be  right  in  point  of  form ;  that  the  original  declaration  had 
been  so,  as  well  as  the  one  on  file  as  that  which  was  served. 
Amendments  and  matters  of  practice  there  are  things  of  dis- 
cretion ;  and  it  has  been  oAen  held  that  they  cannot  be  noticed 
here,  though  brought  up  by  certiorari.    It  will  be  sufficient 
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to  cite  the  last  case  decided  on  the  subject.    It  is  a  full 
answer  to  all  the  errors  insisted  on  as  existing  in  the  out 

-  works  of  this  record.  The  case  I  mean  is  Mellish  v.  Rich- 
ardson, reported  in  several  books,  but  most  generally  circu- 
lated among  the  profession  in  9  Bing.  125.  Error  was  there 
brought  to  reverse 'an  amendment;  and  all  the  judges  of 
England  agreed  that  it  would  not  lie,  although  the  order  for 
amendment  was  sent  up  as  a  part  of  the  record.  They 
laid  down  the  following  rules :    That  the  proper  object  of  a 

*  writ  of  error  is  to  remove  the  final  judgment  with  its  pre- 
mises, which  are  ^*  the  pleadings  between  the  parties ;  the 
proper  continuance  of  the  suit  and  process,  the  finding  of 
the  jury  upon  an  issue  in  fact,  if  any  such  has  been  joined ; 
and  lastly  the  judgment  of  the  inferior  court,"  These,  it 
was  said,  the  parties  below  have  a  right  ex  dehito  justituB  to 
have  upon  the  record.  The  judges  add,  "The  practicis  of 
the  courts  below  is  a  matter  which  belongs  by  law  to  the 

<  eicclusive  jurisdiction  of  the  court  itself;  it  being  presumed 
that  such  practice  will  be  controlled  by  a  sound  legal  dis- 
cretion. It  is,  therefore,  left  to  their  own  government  alone, 
without  any  appeal  to,  or  revision  by  a  superior  court ;  and 
we  cannot  but  observe,  that  no  precedent  has  been  cited  at 
the  bar,  in  which  an  entry  similar  to  that  contended  for  by 
the  plaintiff  in  error  is  to  be  found.  The  court  therefore, 
refused  to  notice  the  ground  or  order  for  the  amendment, 
although  both  were  returned.  This  case  shows  that  we  have 
nothing  to  do  with  the  declaration  original  or  amended,  the 
rules,  affidavits,  mode  of  service,  &c.,  returned  here.  The 
party  can  not  pass  by  such  matters  of  regularity  in  the 
court  below  and  bring  error.  The  rules  of  judging  on  sum* 
mary  application  and  on  error  are  different ;  and  the»sub- 
jects  of  the  two  should  therefore  be  kept  distinct.  With  re- 
gard to  practice,  any  slip  made  by  the  party  must  be  moved 
against  the  very  first  opportunity ;  and  by  statute  no  judg- 
ment of  a  court  of  record  can  be  set  aside  for  irr^ularity 
on  motion  after  one  year,  2  R.  S.  2d  ed.  282,  §  2 ;  where- 
as writs  of  error  are  limited  to  two  years.  Id.  493,  §  21. 
The    irregularity,    says    Eunomus,  that    pushes  a  cause 
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out  of  its  course  most  be  redressed  by  the  iDterposition  of 
the  court.    Dialogue  2,  §  26. 

Having  considered  MeUish  ▼.  Richardson^  in  its  applica- 
tion to  those  several  matters  of  practice  which  the  plaintiff 
has  endeavored  to  pick  up  and  bring  before  us  by  a  certio- 
rcariy  I  think  the  case  may  also  be  made  to  bear  on  the 
question  whether  the  omission  to  show  by  the  record  a  ser- 
vice of  the  declaration  is  error.  In  stating  what  is  the  sub- 
stance of  error,  the  judges  enumerate  the  pleadings^  emiHnvr 
mnces,  verdict  and  judgment.  They  take  no  notice  of  any  * 
memorandum  upon  the  record,  as  to  the  mode  in  which  the 
defendant  may  have  been  served  with  process,  or  the  fact 
of  appearance.  It  evidently  never  entered  their  minds  that 
omitting  to  mention  either  would  be  ground  of  error.  Such 
a  memorandum  we  have  seen  by  authorities  both  in  Eng- 
land and  in  this  court,  make  no  part  of  the  declaration  or 
pleadings. 

But  admitting  that  we  are  to  reverse  the  rule  of  intend- 
ment, is  the  objection  well  founded  in  point  of  fact?  Al- 
though it  does  not  appear  directly  on  this  record  that  the 
defendants  toere  served,  1  think  it  is  virtually  declared  that 
ihey  appeared  in  the  cause.  It  states  an  imparlance  of  Hart 
and  Bush,  from  April  to  September  term.  The  words  are, 
^  to  which  day  the  said  J.  C.  Hart  and  Geo.  Bush  had 
leave  to  imparle  to  the  declaration  aforesaid,  and  then  to 
answer,  dsc. ;"  but  they  being  solemnly  called  at  that  day, 
came  not.  Now  an  imparlance  is  by  the  court  giving  them 
leave,  on  petition,  to  answer  at  another  timfe,  or  giving  time 
to  plead.  Toml.  Diet.  Imparlance.  It  is  not  easily  con- 
ceived how  there  could  be  an  imparlance  and  then  a  default, 
without  an  appearance.  In  Rex  v.  Simpson,  1  Str.  44, 
which  was  a  conviction  for  deer  stealing,  an  objection  was 
taken  that  the  summons  set  forth  in  the  conviction  did  not 
specify  the  place  and  hour.  It  was  only  that  he  was  snm- 
moned  at  thai  time  and  place ;  but  made  default.  The  court 
said:  ''the  default  entered  by  the  justices  implies  the  sum- 
mons was  to  appear  at  that  time  and  place ;  for  otherwise  it 
would  m4  be  a  default^  The  case  at  bar  is  stronger. 
There  is  entered  on  the  record  here  both  an  imparlatue  and 
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default,  neither  of  which  could  possibly  have  been  without 
an  appearance  of,  or  a  notice  to  the  defendants  below,  whp 
are  here  complainhig  that  they  bad  no  chance  to  be  heard. 
For  one,  I  cannot  consent  to  withhold  from  this  record  at 
least  the  very  fullest  measure  of  favorable  intendment  which 
Westminster  Hall  accords  to  common  magistrates  on  a  record 
of  deer  stealing.  If  appearance  or  service  be  implied  by 
the  imparlance  and  default,  then  the  rule  laid  down  in  SmUh 
V.  Fhwle  is  satis6ed  in  its  severest  application. 

I  had  occasion  to  observe  also  in  Foot  v,  Stevens,  that  if 
the  record  was  there  to  stand  impeached  for  defect  of  form 
in  not  showing  service  of  appearance,  I  thought  we  ought 
to  allow  the  cause  to  stand  over  until  the  court  below  could 
be  moved  to  amend.  I  thought  then,  and  I  am  clear  stiU, 
that  the  case  \  is  a  proper  one  for  amendment,,  within  the  2 
R.  S.  343,  2d  ed.  §  4.  See  17  Wendell,  487,  488.  It  is 
remarkable  that  while  we  were  holding  that  cause  under 
advisement,  the  common  pleas,  as  I  was  afterwards  inform- 
ed by  my  brother  Bronson,  on  what  he  had  heard,  actually 
did  amend  the  record,  by  an  express  and  direct  entry. 
They  did  this,  doubtless,  because  it  was  according  to  the 
truth,  as  we  cannot  but  see  it  would  be  in  the  case  now  at 
bar.  But  we  have  also  seen  that,  in  a  proper  case,  we  can 
ourselves  either  amend  or  overlook  defects  where  they  are 
prejudicial  to  nobody.  2  R.  S.  498,  2  ed.  }  60.  I  feel 
entirely  convinced  from  the  showing  of  the  plaintiffs  in  er- 
ror themselves,  that  there  is  no  foundation  for  their  objec- 
tion. They  had  regular  notice  on  an  informal  declaration, 
it  is  true ;  but  it  could  not  substantially  prejudice  them,  that 
Judge  Irving  afterwards  allowed  the  declaratioQ  to  be 
amended.  If,  therefore,  the  defect  could,  in  general,  be  at 
all  regarded  on  error,  I  think,  under  the  circumstances  here, 
we  ought  to  overlook  it. 

In  any  view,  which  I  have  been  able  to  take  of  this  case, 
I  see  no  error ;  and  am  of  opinion  that  the  judgment  sho^ld 
be  affirmed, 

Mr.  Justice  Bronson  delivered  the  following  dissenting 
opinion : 
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This  was  a  judgment  by  default,  and  it  does  not  appear 
from  the  record  that  the  court  below  obtained  jurisdiction 
o^er  the  persons  of  the  defendants.  It  is  not  averred  that 
the  defendants  were  in  custody,  or  that  they  had  been  served 
with  process,  or  a  copy  of  the  declaration.  There  is  nothing 
in  the  record  from  which  we  can  say  that  either  of  the  de- 
fendants had  the  opportunity  of  being  heard  before  the  judg- 
ment Uras  rendered.  If  a  copy  of  the  declaration  was  served, 
that  fac(. should  appear  by  the  record  to  give  the  court  juris- 
diction.   Smith  V.  FoWe,  12  Wendell,  9. 

In  Denning  v.  Corwin^  11  Wendell,  647,  a  judgment  of 
this  court  in  partition  was  given  in  evidence,  and  because  it 
did  not  appear  from  the  record  that  the  court  had  acquired  * 
jurisdiction  in  relati.on  to  unknown  owners  in  the  manner 
prescribed  by  law,  the  judgment  was  held  a  nullity  ;  it  was 
not  only  merely  erroneous,  so  that  error  would  lie ;  but  was 
absolutely  void,  so  that  the  objection  might  be  taken  in  a 
collateral  action  or  proceeding.  On  a  review  of  the  same 
question  in  Foot  v.  StevenSy  17  Wend.  483,  we  held  that  the 
judgment  was  voidable  only,  not  absolutely  void ;  and  that  the 
defendant  could  not  avail  himself  of  the  objection  in  an  action 
on  the  judgment.  His  remedy  was  by  motion  in  the  court 
where  the  judgment  was  rendered,  to  set  it  aside,  or  by  writ 
of  error.  This  distinction  was  taken  in  Kempe^s  lessee  v. 
Kennedy^  5  Cranch,  173,  186,  where  the  objection  was,  that 
the  court  of  common  pleas,  in  which  the  judgment  was  ren- 
dered, had  no  jurisdiction  over  the  person  of  the  defendant. 
Marshall,  Ch.  J.  said,  the  judgment  was  not  an  absolute 
nullity,  which  might  be  totally  disregarded ;  but  it  was  erro- 
neous, and  might  certainly  be  reversed.  On  this  distinction 
I  assented  to  the  decision  in  Foot  v.  Stevens,  although  it  par- 
tially overruled  the  case  of  Denning  v.  Corwin.  We  are 
now  asked  to  go  further,  and  say  that  there  is  no  error,  al- 
though the  record  fails  to  show  any  jurisdiction  over  the  per- 
son of  ihe  defendant.    To  this  doctrine  I  cannot  assent. 

The  case  of  Peacock  v.  Bell,  1  Saund.  73,  is  relied  on  as 
authority  in  support  of  this  judgment.  It  was  a  writ  of  error 
to  the  court  of  the  county  palatine  of  Durham.  The  plain- 
tiffs in  the  court  below  declared  that  the  defendant  on,  d^c. 
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at  the  city  of  Durhamy  was  indebted  to  the  plaintiffs  ia  £39, 
for  divers  merchandizes  and  wares  by  the  plaintiffs  to  the 
defendant  before  that  time  sold  and  delivered ;  and  being 
so  indebted  he  promised  to  pay.  The  defendant  appftired 
and  pleaded  to  Uie  action,  and  after  a  verdict  and  judgment 
for  the  plaintiffs,  it  was  objected  for  error,  that  although  the 
promise  was  made  at  Durham,  yet  the  wares  might  have 
been  sold  and  delivered  at  another  place,  oiit  of  the  jurisdic- 
tion of  the  court.  The  plaintiff  in  error  sought  to  wply  the 
rule  in  relation  to  inferior  courts  of  limited  territorial  power^ 
that  the  consideration  of  the  promise^  as  well  as  the  promise 
itself,  must  be  laid  in  the  declaration  within  the  jurisdiction 

<  of  the  court.  Note  3  to  this  case.  Saunders,  of  counsel  for 
the  defendants,  said  the  court  of  the  county  palatine  was 
among  the  number  of  superior  courts,  and  that  "  the  rule  fpi 
jurisdiction  is,  that  nothing  shall  be  intended  to  be  out  of  the 
jurisdiction  of  a  superior  court,  but  that  which  specially  ap- 
pears to  be  so ;  and  on  the  contrary,  nothing  shall  be  in- 
tended to  be  within  the  jurisdiction  of  an  inferior  court  but 
that  which  is  so  expressly  alleged.^'  A  majority  of  the  judges 
finally  declared  themselves  of  this  opinion,  and,  although 

^  Kelynge^  Ch.  J.  dissented,  the  judgment  was  afOlrmed. 
This  was  not  a  question  of  jurisdiction  over  the  person  of 
the  defendant,  but  in  relation  to  the  subject  matter  of  the 
action.  The  defendant  had  appeared  in  the  court  below  and 
pleaded ;  a£id  in  such  a  case  it  was  but  a  reasonable  intend- 
ment, nothing  appearing  to  the  contrary,  that  the  cause  of 
action  arose  wholly  within  the  jurisdiction  of  the  court.  But 
I  find  no  case  which  sanctions  any  intendment  in  favor  of 
jurisdiction  over  the  person  of  the  defendant ;  and  I  am  un- 
willing to  indulge  any  presumption  against  a  party,  who,  so 
far  as  appears,  has  never  been  summoned  or  had  the  oppor- 
tunity of  being  heard.  When  it  appears  that  a  court  of  gen- 
eral powers  has  acquired  the  right  to  act  in  relation  to  the 
parties,  presumptions  may  be  liberally  indulged  in  support 
of  its  proceedings ;  but  we  cannot  presume  jurisdiction  over 
the  person  of  the  defendant  without  the  danger  of  subverting 
one  of  the  first  principles  of  justice. 
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.  Tlie  case  of  Buchanan  y.  BuckeVj  9  East,  192,  is  an 
authority  for  holding  this  jq^gment  not  only  erroneous,  but 
absolutely  void ;  and  Kempe^s  lessee  v.  Kennedy^  5  Cranch, 
173,.<85,  is  an  authority  for  saying  it  should  be  reversed^ 
If  there  be  any  authority  in  favor  of  affimningthe  judgment, 
1  have  not  met  with  it ;  and  such  a  course  is  contrary  to  all 
my  notions  of  the  right  administration  of  justice. 

Judgment  aflSrmed,* 


Bank  of  Buffalo  t;^.  Boughton,  impleaded,  &c. 

A  bond  executed  by  an  officer  to  be  relieved  from  arrest  on  an  aiUchment  i». 
■bed  against  bim  for  not  returning  an  execution,  where  the  penalty  exceeds 
.  one  hwndrtd  doUar^t  U  wnd^  if  the  attachment  was'  issoed  without  an  order 
fixing  ikfi  amouiU  in  whtcb  the  party  proceeded  against  shoald  be  held  to 
bail. 

It  seenu  that  in  a  declaration  on  snch  bond,  it  should  be  averred  that  the  bond 
was  ordered  by  the  court  to  be  delivered  to  the  plaintiffs  to  be  prosecuted  ; 
and  that  an  averment  that  it  was  ordered  to  he  delivered  up  to  he  proieeuted, 
without  naming  the  plaintiffi  or  authorizing  them  to  prosecute,  would  not 
be  held  sufficient  on  demoner. 

DEMURRER  to  declaration.  The  plaintiffs  declared  on  a 
bond  in  the  penal  sum  of  $4000,  executed  to  Tamerlane  T. 
Roberts,  Sheriff  of  the  county  of  Niagaray  conditioned  that 
George  Reynale  should  appear  at  the  return  of  an  attach- 
merit  issued  against  him,  for  not  returning  an  execution  which 
had  been  delivered  to  him  as  late  sheriff  of  Niagara  to  be 
executed,  and  abide  such  order  as  should  be  made  in  the 
premises.  The  plaintiffs  averred  that  Reynale  did  not  ap- 
pear as  required  by  the  condition  of  the  bond,  that  the  bond 

*  Dnring  this  XJbrm  the  case  of  KeUy  and  oth^a  y.  Kelly  ^  Donnelly  was 
also  affirmed  on  a  writ  of  error  to  the  New  York  common  pleas.  The  error 
relied  on  was  that  it  did  not  appear  by  any  allegation  in  the  record  that 
the  defendants  below  wtnr  residents  of  the  county  of  New  York.  Judge 
BaoKvoN  was  of  opinion  that  the  error  was  iktal,  and  that  the  judgment 
ought  to  be  reversed,  but  the  Chibv  Justice  and  Judge  Cowen  were  of  a 
di^rent  opinion,  and  for  the  reasons  assigned  above,  t^finned  the  judgmenL 
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thereby  became  forfeited  and  that  this  court  ordered  it  to  be 
delivered  up  to  be  prosecuted^  and  that  by  virtue  of  sach 
order,  the  bond,  according  to  the  form  of  the  statute  in  such 
eases  made  and  provided,  became  and  was  duly  assigjied  to 
the  plaintiffs.  By  means  whereof  an  action  accrued,  &c. 
In  the  introductory  part  of  the  declaration,  the  plaintiffs 
stated  that  the  rule  for  the  attachment,  was  entered  in  the 
eomfnon  ride  book  at  the  clerk's  office  at  Geneva.  The  de- 
fendant demurred  to  the  declaration. 

S.  Stevens,  for  the  defendant. 

A.  Taber^  for  the  plaintiff. 

By  the  Court,  CowEir,  J.  This  attachment  appears  on 
the  face  of  the  declaration  to  have  been  issued  on  a  rule  of 
course,  and  without  any  special  application  to  the  court,  and 
without  any  order  fixing  the  amount  in  which  the  late  sheriff 
was  to  be  holden  to  bail,  pursuant  to  2  R.  S.  442,  ^  6, 
11,  2d  ed.  The  llth  section  expressly  requires  that  when 
such  an  attachment  issues,  the  party  entitled  to  the  writ  shall 
procure  an  order  from  a  judge  or  commissioner,  directing 
the  penalty  of  the  bond;  or,  by  section  15,  id.  p.  443,  the 
defendant  shall  be  discharged  from  arrrest,  on  executing  a 
bond  in  the  penalty  of  $100.  A  previous  statute  in  the  same 
volume,  p.  214,  §  60,  2d  ed.  declares  that  no  "  sheriff,  or 
other  officer  shall  take  any  bond,  obligation  or  security,  by 
color  of  his  office,  in  any  other  case  or  manner,  than  such  as 
are  provided  by  law ;  and  any  such  bond,  obligation  or  secu- 
rity taken^  otherwise  than  as  herein  directed,  shall  be  void." 
The  bond  declared  on,  appears  to  have  been  taken  by  color 
of  the  sheriff's  office,  in  a  case  other  than  such  as  is  provided 
by  law  for  so  large  a  bond.  It  could  not  legally  have  been 
for  more  than  100  dollars.  The  declaration  is  therefore  de- 
fective on  general  demurrer.  Love  v.  Palmer,  7  Johns.  R. 
169.    Strdng  v.  Tomkins,  8  id.  98. 

It  is  not  necessary  to  consider  the  objection  of  the  omis- 
sion to  show  that  any  order  was  made  to  deliver  this  bond 
to  the  plaintiffs,  to  he  prosecuted  ;  though  it  is  quite  doubt- 
ful whether  this  be  not  also  a  defect  in  substance.     The 
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Statute,  2  R.  S.  444,  i  27,  declares  that  if  the  defendant  does 
not  appear  at  the  return  day,  the  court  may  order  the  bond 
to  be  prosecuted.  Section  28  says, ''  such  order  shall  operate 
as  an  assignment  of  the  bond  to  any  aggrieved  party  who 
shall  be  authorized  by  the  4>9urt  to  prosecute,  iStc."  This 
declaration  does  not  state  that  th^  plaintifi  were  either  named 
in  the  rule,  or  in  any  way  authorized  by  the  court  to  i^o- 
secute.  The  rule  comes  in  the  place  of  a  fonnal  assignment, 
which  must  always  name  the  assignee,  or  designate  him  in 
some  way.  The  formal  conclusion,  whereby .  the  bond  be- 
came and  was  assigned  to  the  plaintiffs,  can  not  be  receiv^ed 
for  any  thing*  The  statute  gives  an  effect  to  the  rule  which 
was  unknown  to  the  common  law ;  Mid  a  strict  compliance 
with  its  proTisiohs  should  ba  shown.  Clearly  the  declara- 
tion would  be  bad  for  not  doing  so  upon  a  special  demurrer* 
and  I  incline  to  think  a  general  demurrer;  for  it  does  not 
show  enough  from  which  we  are  driven  necessarily  to  infen 
even  by  way  of  argument,  that  this  court  authorised  the 
plaintiffs  to  sue.  The  rule  might  have  been  in  favor  of  their 
assignees.  I  am  of  the  opinion  that  the  defendant  is  entitled 
to  judgment. 

The  Chibf  JuarxcE  and  Mr.  J-cstice  Bronson  concur* 
red  on  the  first  ground  taken  by  Mr.  Justice  Coweuj  viz.  that 
there  was  no  right  to  take  the  bond. 

Judgment  for  defendant. 


Connolly  and  others  vs.  Smith. 

An  alien  widow  is  not  entitled  to  dower,  aHhoogh  at  the  time  of  her  marriage 
her  haaband  was  aUo  an  alien  and  held  land  under  the  act  of  1825  enabling 
aliens  to  parehase  and  hold  real  estate.  Her  hnsband  had  the  capacity  to 
pnrehaae  and  hold  real  estate  ;  liat  she  not  haTing  such  capacity,  cannot 
claim  dower  in  the  lands  of  her  husband. 

Errob  from  the  New  York  common  pleas.  This  was  w 
action  of  ejectment  brought  by  Catharine  Smith,  to  recover 
the  dower  assigned  to  her  in  the  estate  of  her  husband, 
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Patrick  Smith,  deceased.  Patrick  Smith  being  an  alien^ 
came  to  reside  m  this  state  in  1822.  On  the  1st  August, 
1823,  he  took  the  incipient  steps  to  become  naturalized,  by 
duly  declaring  his  intention  to  become  la  citizen.  On  28th 
January,  1828,  he  .filled  in  the  office  of  the  secretary  of  state 
a  deposition  and  certificate,  as  required  by  the  act  of  the  le- 
gislature of  this  state  passed  in  1825,  relative  to  the  purchase 
and  holding  of  real  estate  by  <aliens  ;  and  on  the  1st  Feb* 
ruary,  1829,  the  premises. in  which  dower  was  claimed  were 
conveyed  to  him.  On  the  10th  April,  1828,  he  married 
the  plaintiff,  who  At  the  time  of  the  marriage  was  an  alietij 
and  had  not  then  and  has  not  at  any  time  since  taken  any 
measures  under  any  of  the  enabling  statutes  to  enable  her 
to  purchase  or  hold  real  estate.  She  came  to  reside  in  this 
9tate  in  1822.  On  ihe  10th  March,  1829,  Patrick  Smith 
completed  his  naturalization,  and  in  1834  he  died.  The 
evidence  being  closed,  the  counsel  lor  the  defendants  in* 
sisted  that  the  plaintiff  ought  not  to  recover,  because  she 
was  not  entitled  to  be  endowed  by  reason  of  her  aiienage. 
The  presiding  judge,  however,  decided  that  she  was^  entitled 
to  her  dower  under  the  act  of  21st  April,  1825^  notwith- 
standing her  alienage.  The  plaintiff  had  a  verdict,  on  which 
judgment  being  entered,  the  defendants  sued  out  a  writ  of 
error. 

C  W.  SandfQrdy  for  the  plaintiffs  in  error, 
J,  L.  Wendell,  for  the  defendant 

By  the  Court,  Cowen  J.  The  ground  taken  in  favor  of 
•a  reversal  is,  that  the  alleji  widow  of  a  citizen,  (she  not  be- 
ing a  resident  till  1822,)  is  not  entitled  to  dower.  And  this 
I  understand  to  have  been  distinctly  held  in  Mick  v.  Mick, 
10  Wendell,  379.  The  widow,  in  thaf  case,  having  been 
married  and  emigrating  after  1808,  the  late  chief  justice, 
who  delivered  the  opinion  of  the  court,  said  she  had  no  ca- 
pacity to  take  either  way — that  is,  as  dowager  or  as  devisee  ; 
and  she  therefore  lost  the  whole  land.  He  said  that  the 
Jegislature,  m  all  therr  liberality  to  resident  aliens  have 


ALBANY,  JANUARY,  1839.  61 

ConnoHy  v.  Smiths 

never  made  any  provision  for  the  alien  widoit  of  a  natural 
bom  citizen  ;  and  it  is  not  now  denied  that  the  alien  widow 
of  a  naturalized  citizen  must  stand  on  the  same  footing. \i 
The  acts  within  which  the  widow  took  in  Sutliffy.  jPor- 
gey^  1  Cowen,  89,  5  id.  716,  S.  C.  on  error,  were  expressly 
confined  to  such  aliens  only  as  came  here  to  reside  previous 
to  the  close  of  the  legislative  session  of  1808.  3  R.  S.  226, 
228,  2d  ed.  They  might  purchase  lands  not  exceeding  in 
quantity  1000  acres.  This  was  the  only  restriction ;  and 
the  recital  indicating  a  strong  disposition  in  the  legislature 
to  give  them  general  countenance,  and  e^)ecially  by  means 
of  a  power  to  make  purchases^  this  court,  and  afterwards 
the  court  of  errors,  in  Sutliff  v.  Forgey^  extended  the  acts 
to  the  alien  widow^  who  became  a  settler  and  married  a 
man  capable  of  holding.  They  held  that  she  took  as  pvr- 
ehaserj  not  within  the  toards  but  the  equity  of  those  apts. 
In  diort,  they  placed  this  acquisition  by  marriage  on  the 
same  footing  as  if  the  contingent  interest  of  the  wife  had 
been  conveyed  to  her  by  deed,  instead  of  taking  effect  by 
operation  of  law.  The  view  is  confirmed  by  Micky,  Mick^ 
end  the  later  case  of  Priest  v.  Cummings,  16  Wendell,  616. 
Had  the  plaintiff  below,  therefore,  emigrated  before  1808, 
and  been  married  before  1826,  she  would  have  been  entitled 
as  a  purchaser. .  But  we  are  without  fiirther  legislation  on 
the  subject  till  the  act  of  April  21,  1626,  p.  427,  which  pro- 
vides expressly  that  no  alien  shaU  be  capable  iff  taking  or 
holding  lands  or  real  estate^  unless  he  shall  have  made  and 
filed  with  the  secretary  of  st^te  a  deposition,  showing  that 
he  has  taken  the  incipient  steps  to  be  naturalized,  pursuant 
to  the  laws  of  the  United  States,  &c.  In  this  he  must, 
among  other  things,  depose-  that  it  his  intention  to  continue 
his  residence  and  become  a  naturalized  citizen.  Pending 
this  act,  the  provisions  of  which  were  substantially  re-enacted 
in  1830,  1  K.  &  716,  716,  2d  ed.  the  plaintiff  below  inler- 
married  with  Patrick  Smith,  who  had  filed  the  proper  depo- 
sition  ;  and  it  is  not  denied  that  he  was  capable  of  taking. 
In  1829  he  was  naturalized,  and  died  after  the  passage  of 
ihe  revised  statutes,  the  plaintiff  below  still  being  an  alien^ 
and  not  having  taken  any  steps  for  procuring  her  own  nat- 
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urtilization.    Section  17  of  the  revised  statutes,  1  R.  S.  716 
2d  ed.,  provides  that  any  "  alien  shall  not  be  capable  of 
taking  or  holding  any  lands  or  real  esftate  which  may  have 
descended  or  been  devised  or  conveyed  to  him  previously 
to  his  having  become  such  resident  and  made  such  depos^ 
tion,"  &c.    And  the  only  direct  provision  giving  dower  to 
an  alien  widow  is  contained  in  id.  733,  §  2,  which  is  merely 
that  "  the  widow  of  any  alien  who,  at  the  time  of  his  death, 
shall  be  entitled  by  law  to  hold  any  real  estate,  if  she  be  an 
inhabitant  of  this  state  at  the  time  of  such  death,  shall  be 
entitled  to  dower  of  such  estate,  iq  the  saime  manner  as  if 
such  dien  had  been  a  native  citiwn."    Now  the  plaintiff 
below  was  not  entitled  under  this  act,  because  she  was  not 
the  widow  of  an  (dienj  but  of  a  naturalized  citizen^    By  the 
act  of  1825,  during  the  existence  of  which  she  intermarried, 
she  was  expressly  cut  off  from  taking  or  holding.    By  the 
revised  statutes,  i  17,  she  was  also  cut  off.    She  must  take 
as  purchaser  or  not  at  all,  and  that  she  cannot  do  for  want 
of  the  deposition*    Thus  both  points  made  in  her  behalf  faiL 
She  nevCT  acquired  any  contingent  right  as  the  alien  widow 
of  an  alien  purchaser,  for  under  the  act  of  1825  she  had  no 
capacity  to  take  or  hold  any  right,    I  agree  with  her  counsel, 
that  had  she  come  here  before  1808,  and  intermarried  while 
the  acts  of  1802  and  1808  were  in  force,  there  would  be  great 
difficulty  in  saying  that  the  act  of  the  husband  in  afterwards 
becoming  naturalized,  even  under  a  statute  like  that  of  1825, 
it  being  passed  subsequent  to  the  marriage,  should  dive&t 
her  right.    But  this  point  assiynes  what  never  existed,  in 
two  particulars:  1.  she  was  not  here  previous  to  1808,  and 
2.  if  she  had  been,  the  acts  tinder  which  shet^ould  once  have 
'taken  and  holden  real  estate,  were  previous  to  her  inter- 
marriage, re}>ea1ed  by  the  act  of  1826,  or  rather  it  demand- 
ed a  farther  condition,  never  complied  with  by  her,  in  order 
to  confer  a  capacity.    The  course  of  legislatipn  has  been 
such,  that  while  it  has  conferred  aright  of  dower  on  the 
resident  alien  widow  of  an  alien  purchaser,  it  has  denied 
the  same  right  to  the  alien  widow  of  either  a  natural  bom 
ot  naturalized  citizen^  «mless  she  file  the  proper  deposition. 
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We  do  HOt  deny  her  right  because  her  husband  was  in- 
capable of  taking ;  but  the  wife  must  acquire  a  capacity  of 
her  own.  It  nevejr  has  been  supposed  since  Sutliff  v.  Fwr- 
getfi  that  her  capacity  followed  that  of  her  husband.  Such 
a  consequence  was  expressly  denied  in  that  case  by  all  the 
judges.  We  adopt  the  remark  of  Savage,  C.  J.,  in  Mick  v. 
Mickj  '^No  deposition  having  been  filed,  she  had  no  capa- 
city to  take  in  either  way ;  i.  e*  as  dowager^  or  as  devisee^ 

The  result  is  that  the  jtidgment  of  the  court  below  must 
be  reversed,  and  a  venire  de  novo  must  issue ;  the  costs  to 
abide  the  event.* 


Edwards  vs.  Russell. 


Where  hjuttice  of  the  peace  hae  inadvertently  ivned  proceM,  or  proceeded  in 
the  proaecniion  of  a  niit  in  which  he  ie  related  to  one  of  the  partiea  by  con- 
aangainity  or  affinity,  it  ia  his  duty  on  his  attention  being  called  to  the  fact 
to  suspend  all  farther  proceeiiiD||B ;  he  cannot  on  that  gionnd  wnder  judg- 
ment of  naU'Suity  if  the  plaintiff  be  his  relatire,  and  if  he  does  render  such 
judgment,  4t  will  be  reverted. 

Error  from  the  Broome  common  pleas.  Russell  com- 
menced a  suit  by  summons  against  B.  &,  C.  Edwards  in  a 
justice's  court.  After  issue  joined  and  the  return  of  a  venire 
sued  out  at  the  request  of  the  defendants,  the  defendants 
moved  for  a  nonsuit,  on  the  ground  that  the  plaintiff  and 
the  justice  were  cousins,  offering  to  prove  the  fact  should  it 
be  denied.  The  justice  returned  that  he  answered  that  such 
was  the  general  understanding,  and  that  after  some  argu- 
ments on  both  sides  he  rendered  judgment  against  the  plain- 
tiff for  two  dollars  and  forty  cents  costs  of  suit.  The  plain- 
tiff sued  out  a  certiorari  removing  the  proceedings  into  the 
Broome  common  pleas,  which  court  reversed  the  justice's 
judgment.    The  defendant  sued  out  a  writ  of  error. 


*  See  Prieai  v.  Cumminge,  20  Wendell,  338,  in  the  court  for  the  oorrectioA 
of  erron,  where  the  rights  of  alien  widotoe  under  the  enabling  statutes  in  re- 
spect to  aliens  purchasing  and  holding  real  estate  are  fully  considered. 
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L.  Badger^  for  plaintiffs  in  error, 

F.  G.  Wheeler^  for  defendant  in  error^  insisted  that  the 
justice  having  no  jurisdiction,  his  judgment  was  void,  and 
the  C.  P.  decided  correctly  in  reversing  it. 

Bff  the  Courts  Cowen,  J.    It  is  declared  by  statute  that 
''  no  judge  oi  any  court  can  ^  as  such  in  any  cause  to  which 
he  is  a  party,  or  in  which  he  is  interested,  or  in  which  he 
would  be  excluded  from  being  a  juror  by  reason  of  consan- 
guinity or  affinity  to  either  of  the  parties."    2  R.  S.  204,  §  2^ 
2d  ed.    It  is  not  denied  that  this  applies  to  a  justice.    But  it 
is  said,  firsts  that  no  proof  of  relationship  was  given,  and  the 
justice. could  not  fake  judicial  notice  of  it.     Ejiough  is  col* 
lectable  from  the  return,  to  warrant  us  in  saying  that  it  was 
admitted.    I  think,  however,  he  may  withdraw  himself  on  hia 
mere  suggestion,  and  such  is  the  uniform  course  with  other 
judges.    In  the  case  of  a  justice,  as  long  ago  as  August, 
1821,  this  court  acted  on  his  admission  that  he  was  the  son: 
in-law  of  the  plaintiff,  as  an  auxiliary  ground  for  reversing 
his  judgment,' Bellows  v.  Pearson,  19  Johns.  R.  172.    The 
statute  is  directory ;  and  doubtless  had  reference  to  the  prac- 
tice.   The  process  sometimes  goes  on  in  the  court  of  a  judge 
to  whom  the  party  is  related,  where  there  are  other  judges 
having  power ;  but  where  there  are  none  other,  as  in  case  of 
a  justice,  he  can  not  issue  process.    Such  an  act  would  be 
nugatory  and  void,  for  he  can  not  sit  even  to  receive  the  re- 
turn.   The  objection  meets  him. at  the  threshold;  and  if  he 
issue  process  inadvertently,  he  ought  simply  to  withdraw 
himself  from  the  cause.    He  cannot  sit,  says  the  statute. 
The  meaning  iSj  not  merely  that  the  interests  of  the  parties 
are  unsafe,  but  the  general  interest  of  justice.    Decency  for- 
bids that  he  should  be  seen  acting  either  for  or  against  his 
father,  brother  or  cousin,  *&c. 

It  is  said  very  plausibly  that  the  party  sued  and  who  is 
not  connected,  ought  not  to  be  deprived  of  his  costs ;  and 
therefore  the  judgment  of  non-suit  should  have  been  allowed 
to  stand.  That  would  be  true,  if  his  interest  alone  had  been 
regarded  by  the  statute.    But  I  can  not  bring  myself  to 
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think  tliat  its  reasons  were  so  narrow.  The  same  thing 
mighi  be  said  of  a  suit  commenced  before  a  tavern  keeperi 
haying  no  jurisdiction  until  it  is  seen  that  he  is  forbidden  to 
act  upon  grounds  of  puUic  policy.  Any  judgment  rendered 
by  him  is,  therefore  void.  I>w  v.  JBice,  8  Jot^ns.  Rep.  409. 
Clayton  v.  Per  Dun,  13  id.  218.  So  here,  I  think  the  judg- 
ment Mras  properly  reversed  by  the  O.  P.,  whose  judgment 
is^  therefore,  affirmed; 


Farinoton  vs.  Baxbt. 


To  msintain  an  action  againat.an  officer*  for  refonn(p'  nndor  an  txoontton  to 
levy  and  pay  over  rent  claimed  by  a  landlord,  an  affidavit  of  the  trath  of 
Uie  claim  must  be  produced  to  the  officer ;  Its  non-productten  cannot  be 
excused,  although  waived  by  the  officer  at  the  time  of  the  claim,  nnless 
the  tenant  consent  to  a  sale  to  satisfy,  the  claim  of  the  landlord. 

In  such  action,  evidence  is  admissible  to  show  that  no  agreement  far  the  pay* 
ment  of  rent  existed  between  the  landtord  and  tenant.  The  mere  ocea- 
pation  of  premiees,  without  an  agreement  to  pay  a  liquidated  sum  as  rent, 
does  not  give  the  landlord  the  right  to  reqaire  an  officer  to  levy  and  pay 
over  whatever  sum  he  chooses  to  demand. 

Error  from  the  Tompkins  common  pleas.  Farrington 
was  sued  by  Baley  in  a  justice's  court,  for  not  paying  over  to 
Baley  th^  amwmt  of  rent  claimed  by  him,  to  be  due  from  a 
defi^dant  in  an  execution,  whose  property  was  sold  by  Far- 
rington as  a  constable.  Baley  obtained  a  judgment  before 
the  justice,  and  Farrington  appealed  to  the  Tompkins  com- 
mon pleas.  On  the  trial  in  that  court,  it  was  proved  that 
Baley  gave  notice  of  his  claim  for  rent,  but  did  not  accom- 
pany it  with  an  affidavit  of  the  truth  of  the  claim.  There 
was  evidence  tending  to  show  that  the  production  of  the 
affidaivit  was  waived  in  a  conversation  between  the  plaintiff 
and  the  defendant.  The  defendant  moved  for  a  nonsuit,  in- 
sisting that  the  non-production  of  the  affidavit  could  not  be 
waived  by  parol.  The  court*  refused  to  nonsuit  the  plain- 
tiff. The  defendant  then  proved  that  the  demised  premises 
formerly  belonged  to  the  defendant  in  the  execution,  and  of- 
fered to  prove  that  the  sale  of  the  premises  to  the  plaintiff, 
Vol.  XXL  9 
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was  without  consideration  and  fraudulent ;  and  further,  that 
there  never  was  any  agreement  between  the  plaintiff  and 
the  defendant  in  the  execution,  for  the  payment  of  the  rent 
claimed  by  the  plaintiff:  the  evidence  thus  offered  to  be 
given  was  objected  to  by  the  plaintiff,  and  rgected  by  the 
court  In  a  previous  stage  of  the  trial,  the  defendant  in  the 
execution  was  called  as  a  witness  for  the  plaintiff,  and  testi- 
fied that  he  was  a  tenant  of  the  plaintiff,  and  owed  him  rent, 
but  could  not  state  the  amount.  The  jury  under  the  charge 
of  the  court,  found  a  verdict  for  the  [)laintiff,  on  which  judg- 
ment was  entered.  The  defendant  having  taken  exceptions 
to  the  decisions  of  the  court,  sued  out  a  writ  of  error. 

H'  D.  BartOj  for  the  plaintiff  in  error. 

O.  G.  Freer  ^  S.  Lore,  for  the  defendant  in  error. 

By  the  Courts  Cowen,  J.  There  was  clearly  no  room 
for  the  defendant  to  show  a  fraud  in  the  sale  of  the  demised 
premises.  Had  he  offered  to  prove  that  the  sale  and  de- 
mise were  with  a  view  to  defraud  creditors,  that  would 
have  been  proper ;  but  for  aught  that  appears,  the  fraud 
might  have  been  a  matter  entirely  between  the  parties  to 
the  deed. 

The  statute  requires  that  an  affidavit  of  the  rent  dne  should 
be  furnished  to  the  officer,  who  is  then  authorized  to  raise 
both  the  rent  and  judgment.  He  is  let  in  as  a  kind  of  bailiff 
to  the  landlord,  and  may  act  very  much  as  he  could  do 
under  a  distress  warrant.  Here  was  an  objection  that  he 
and  the  plaintiff  could  not  waive  the  affidavit  by  parol,  as- 
suming that  they  might  waive  it  in  some  way.  But  I  very 
much  doubt  that,  unless  the  tenant  be  a  party,  and  give  his 
consent  also,  that  there  should  be  a  sale ;  otherwise  he 
might  sue  the  officer  for  acting  against  him  without  authori- 
ty. I  think  the  plaintiff  must  at  all  events  furnish  the  officer 
with  his  affidavit  in  these  cases,  or  he  has  no  right  to  com- 
plain that  the  officer  will  not  apply  the  proceeds  to  the  pay- 
ment of  rent.  To  be  sure,  if  the  tenant  expressly  and  free- 
ly consent,  he  cannot  sue  the  officer ;  but  nothing  of  that 
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kind  is  pretended.  A  summary  power  is  given  by  statutOi 
and  must  be  strictly  followed. 

Again  ;  why  was  the  defendant  below  shut  out  from  pro- 
ving that  no  rent  was  due  ?  for  that  was  the  amount  of  what 
he  offered.  The  tenant,  himself  a  witness  for  the  plaintiff, 
could  not  state  the  amount  of  the  rent,  as  I  understand  the 
return.  That,  of  itself,  would  have  been  a  fatal  objection,  if 
it  had  been  taken.  A  tenant  silently  occupying  under  cir- 
cumstances entitling  his  landlord  to  an  action  for  use  and  oc- 
cupation merely,  does  not  give  him  a  right  either  to  distrain 
or  demand  that  an  officer  shall  levy  for  what  he  chooses  to 
say  the  premises  are  worth.  But  if  an  agreement  to  pay  a 
liquidated  sum  (and  if  liquidated  there  must  have  been  an 
agreement)  had  been  proved  many  times  over,  this  would  not 
preclude  the  defendant  from  rebutting  and  overcoming  it  by 
counter  proof.    That  right  was  denied. 

The  judgment  must  be  reversed,  and  a  venire  de  novo  is- 
sue from  the  court  below,  the  costs  to  abide  the  event. 


.  Williams  vs.  Newcomb,  survivor,  &c- 

Where  a  caue  which  h&B  been  removed  into  this  court  by  tDrit  of  errors  ia 
brought  on  to  argument  or  aobmitted,  the  plaintiff  must  make  up  and  pro- 
duce error  hookt,  or  the  writ  of  error  will  be  dismisMd  ;  it  ia  not  enougk 
that  a  copy  of  the  judgment  roll  in  the  oourt  below  and  a  biU  of  eseep* 
tUnu  be  presented. 

The  parties  submitted  for  adjudication  copies  of  a  judg- 
ment roll  in  a  court  of  common  pleas,  a  bill  of  exceptions 
taken  on  the  trial  of  the  cause,  and  written  briefs.  On  look« 
ing  into  the  papers  and  discovering  that  error  books  had  not 
been  delivered,  the  court  for  that  cause  alone  dismissed  the 
writ  of  error ;  refusing  to  render  judgment  in  the  case. 

Writ  of  error  dismissed 


68  CASES  IN  THE  SUPREME  COURT. 


Bnusk^te  y.  Wat^nt; 


Brackbtt  vs.  Watkins. 

In  an  action  by  a  party  who  claims  property  aa  exempt  frmm  exeeutian  under 
the  ftatnta,  the  qdestion  whether  he  haa  or  haa  not  parpoaely  redaced  hia 
vieible  property  to  such  an  amount'  as  to  claim  the  benefit  of  an  exemption, 
with  the  inteot  to  defraud  his  creditors,  may  properly  be  anbmitted  to  a 
jury ;  but  a  court  upon  evidence  tending  to  such  a  conotoaion  ought  not 
to  nonsuit  the  plaintifil 

The  yarn  possessed  by  a  kouteholder  is  exempt  from  execution  to  a  certain 
i  amount,  although  he  did  not  own  the  sheep  upon  which  grew  the  Wool  used 
in  the  manufacture  of  the  artiele;  ^ 

EnjaoR  from  the  Onondaga  common  pleas.  Bruckett  soed 
Catkins  in  an  action  of  replevin^  for  taking  30  runs  of  wool* 
len  yarn.  The  plaintiff  proved  that  be  was  a  householder^ 
and  that  in  March,  1837,  the  yarn  was  taken  from  bis  pos* 
session  by  virtue  of  an  execution  in  favor  of  the  defendant, 
and  by  his  direction.  In  March,  1836,  the  pliaintiff  purchas- 
ed  300  sheep,  which  he  sheaied,  and  sold  the  whole  of  the 
wool  except  one  large  fleece  of  about  4  pounds,  [n  the  sum- 
mer or  autumn  of  the  same  year  he  sold  the  sheep  he  pur- 
chased in  March.  On  this  evidence  the  plaintiff  rested.  The 
defendant  moved  for  a  nonsuit,  on  the  following  grounds : 
1.  That  it  was  not  shown  that  the  yarn  in  question  was 
made  from  wool  sheared  from  the  plaintiff's  own  sheep;  2. 
That  there  was  no  evidence  that  the  plaintiff  did  not  own  a 
large  floqk  of  sheep  through  1836  and  1837;  and  3.  That 
tlie  statute  does  not  apply  to  a  case  where  a  man  has  a  large 
flock  ofsheep  and  sells  all  the  wool  except  ten  fleeces.  The 
court  granted  the  nonsuit.  The  [daintiff  excepted  and  brought 
error. 

S.  StevenSf  for  the  plaintiff  in  error. 

B.  Davis  NoxoHi  for  the  defendant  in  error. 

By  the  Courtj  Cowen,  J.  The  first  of  the  grounds  taken 
by  the  defendant's  counsel  in  the  court  below  is  now  given 
up  as  erroneous,  on  the  authority  of  Hall  v.  Penney y  11 
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Wendell,  44.  By  this  case  the  words  of  the  statute  were 
equitably  extended  beyond  their  literal  import,  and  made 
to  cover  cloth,  yarn,  d&c.  whether  it  comes  from  the  sheep 
of  the  owner  or  not. 

Nor  can  I  perceive  any  force  in  the  other  points,  Vhen 
taken  in  the  abstract.    It  was  pretty  evident  that  the  plain- 
tiff had  reduced  himself  to  the  30  runs,  and  had  no  more. 
Being  a  householder,  the  statute  conferred  upon  this  the 
same  protection,  whether  the  plaintiff  had  before  owned  but 
10  or  1000  sheep.    I  say  in  the  abstract.    Yexy  likely  the 
court  below  were  disgusted  with  the  strong  appearance  of 
a  fraud  upon  the  statute,  by  a  man  disposing  of,  or  cover- 
ing up  all  his  other  property,  and  turning  what  was  intend- 
ed  as  a  shield  of  poverty  into  an  instrument  of  fraud.    It  is 
quite  common  for  dishonest  men  to  do  so.    But  I  think  the 
co\irt  below  have  mistaken  the  remedy.    If  there  be  an  ap- 
pearance from  circumstances  that  the  plaintiff  has  rediioed 
himself  to  exempt  property,  in  order  to  defraud  his  creditors, 
that  question  should  be  submitted  to  the  jury,  under  proper 
directions  from  the  court    Their  sagacity  would  be,  in 
general,  quite  a  match  for  the  case.    On  their  being  satisfied 
that  the  plaintiff  had  placed  himself  on  his  exempt  property 
in  order  to  defraud  his  creditors,  as  in  the  instance  below, 
by  a  sale  of  his  sheep  and  wool,  they  may  clearly  place  him 
beyond  the  reach  of  the  statute,  by  sustaining  the  levy.   His 
sales  or  other  arrangements  would  come  within  the  words 
of  the  statute,  13  Elizabeth,  being  to  delay,  hinder  or  de- 
fraud creditors ;  or,  if  not,  they  would  be  void  at  the  com- 
mon law.    The  rule,  then,  is  this :  prima  facie  the  fleeces, 
yam,  cloth,  and  other  things  limited  to  a  certain  amoqnt  by 
the  statute,  2  R.  S.  290,  \  22,  are  protected.     But  if  the  jury 
believe  that  it  was  brought  down  to  the  compass  of  ex- 
emption, with  intent  to  defraud  creditors,  they  ought  to  find 
tor  the  creditor.    Most  commonly,  the  other  goods  being 
mortgaged  or  sold,  remain  still  in  the  debtor's  possession, 
when  either  they  may  be  seized,  or  those  which  are  appa- 
rently exempt,  at  the  election  of  the  creditor.    In  general, 
the  mortgaged  or  sold  goods  are  seized.    But  the  more  art- 
ful debtor  will  fix  a  more  secure  cover  for  his  property,  by 
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changing  it  into  money,  or  something  as  little  tangible  to  an 
execution  as  may  be,  when  the  property  claimed  as  exempt 
must  be  resorted  to,  and  the  question  of  fraud  litigated  upon 
that  On  such  obvious  fraud  as  possession  after  a  mortgage 
or  sale,  the  court  may  doubtless  nonsuit,  or  direct  the  jury 
to  find  the  covin,  since  the  statute  has  declared  the  posses- 
sion to  be  conclusive  evidence  where  it  is  not  satisfactorily 
explained.  Not  so  of  more  equivocal  instances.  On  these 
the  question  is,  in  general,  for  the  jury.  We  think  it  should 
have  been  put  to  them  in  the  case  before  us. 

The  judgment  must  therefore,  be  reversed,  and  a  venire 
de  novo  go  from  the  court  below,  the  costs  to  abide  the 
event. 


OoRNELtirs  t;*.  Van  Sltck. 

Aa  ftetion  of  dander  M  where  the  wordf  are,  you  will  9tealt  and  it  is  averred 
in  the  declaration  that  the  defendant  by  the  epeakin^  of  the  words  meant 
and  intended  to  have  it  underetood  and  believed,  that  the  defendant  had 
been  gnilty  of  larceny. 

Snob  an  averment  in  the  declaration  foUowtnip  immediately  after  the  setting 
forth  of  the  words  spoken,  was  in  this  ease  held  sufficient. 

Demurrer  to  declaration.  The  plaintiff  declared  in 
slander,  for  that  the  defendant  in  a  discourse  had  with  the 
plaintiff  in  the  presence  and  hearing  of  divers  citizens,  utter- 
ed these  words,  "  You  will  steal  and  I  can  prove  it,"  adding, 
"  thereby,  meaning  and  intending  to  have  it  understood  and 
^'  believed  by  those  citizens  last  aforesaid,  that  the  said  plain- 
'<  tiff  had  been  guilty  of  stealing,  or  larceny."  There  was  a 
second  count  charging  the  words  to  have  been  spoken  of 
and  concerning  the  plaintiff  in  tlie  third  person,  ^<  he  will 
steal,"  &c.  with  a  like  averment,  as  in  the  first  count.  The 
defendant  demurred  for  that  the  words  did  not  impute  a 
crime,  that  they  imputed  only  a  disposition  to  steal,  and 
therefore  were  not  actionable. 

5.  iStevens,  for  the  defendant.  An  action  does  not  lie  for 
words  charging  an  intent  to  commit  a  crime,  unless  the  in- 
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tent  be  made  punishable  by  statute.  If  the  words  were  spo- 
ken under  circumstances,  which  would  authorize  a  jury  to 
find  that  the  object  of  the  defendant  was  ta  impute  a  crime, 
the  circumstances  should  have  been  stated,  and  the  plaintiff 
ought  specially  to  have  averred  that  such  was  the  object  of 
the  speaker,  as  was  held  in  Andrews  v.  Woodmanse^  16 
Wendell,  233.  Here  is  a  mere  innuendo^  and  that  is  not  suf- 
ficient   6  Johns.  R.  211.    16  Wendell,  9. 

;    D.  Wright  ^  M.  T.  Reynolds,  for  the  plaintiff. 

By  the  Court,  Cowen,  J.  Taking  all  the  words  together, 
you  or  he  "  will  steal,  and  I  can  prove  it,"  we  think  they  may 
very  well  be  taken  to  import  a  charge  that  the  plaintiff  had 
stolen,  and  may  therefore  be  laid  with  an  innuendo  to  that 
effect.  How  could  the  defendant  prove  that  the  plaintiff 
would  steal,  without  showing  an  act  of  larceny,  and  seek- 
ing to  infer  the  propensity  from  that  ?  Other  modes  of  proof 
might  perhaps  be  conceived  of;  but  not  very  easily.  It 
must  require  an  effort  of  the  mind,  which  few  by-standers 
would  exert.  One  inquiring  the  character  of  Qnolher,  and 
receiving  for  answer  '^  he  will  steal,"  would,  it  seems  to  me, 
of  itself  and  without  any  thing  more,  be  at  once  understood 
by  the  inquirer  as  equivalent  to  saying  he  had  stolen.  Words 
should  be  taken  in  the  sense  in  which  they  would  proba- 
bly be  understood  by  the  hearers.  Where  they  plainly  im- 
port a  charge  of  mere  intention  to  do  a  criminal  act,  or  only 
amount  to  an  assertion  that  the  plaintiff  will  do  if  at  a  fu- 
ture time,  they  are  not  actionable;  yet  a  party  can  not  pro- 
tect himself  from  an  action  by  the  mere  grammatical  struc- 
ture of  his  phrase.  Goodrich  v.  Wookott,  3  Cowen,  231, 
is  certainly  an  authority  for  saying  that  words  of  mors  equivo- 
cal meaning  than  these  will  sustain  a  verdict,  there  being 
an  averment  that  they  were  meant  and  understood  to  charge 
a  crime ;  and  I  collect  from  the  reasoning  of  the  court,  that 
they  would  have  held  the  declaration  good  against  a  de- 
murrer. A  man  says  of  another  he  will  get  drunk,  he  will 
lie  or  use  profane  language ;  would  the  hearer  doubt  that 
a  charge  of  his  being  habitually  addicted  to   such  viceq^ 
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was  intended  ?  And  supposing  them  to  be  slanderous,  whieh 
they  would  be  in  some  cases,  as  if  uttered  of  a  dei^tnan, 
who  would  deny  that  such  an  import  might  be  directly  af-* 
fixed  to  them,  by  a  mere  innuendo  ?  A  fortiori^  if  followed 
by  stating  that  the  vices  insinuated  in  such  a  form  could  be 
proved  ? 

We  think  the  demuerer  is  ill  taken ;  and  that  judgment 
must  be  for  the  plaintiff. 


White  o«.  Obbobn. 

Trover  may  be  maintained  by  one  tenant  in  common  against  another  where 
the  latter  Mells  the  whole  property  held  in  common,  although  it  be  not  re- 
moved beyond  the  reach  of  the  plaintiff;  he  may  take  posseanen  of  the 
property  when  opportmuty  offers,  but  he  hai  an  eleetien  to  do  eo,  or  bring 
trover. 

This  was  an  action  of  trover^  tried  at  the  Clinton  circuit 
in  June,  1836,  before  the  Hon.  Esek  Cowen,  then  one  of 
the  circuit  judges. 

The  plaintiff  and  defendant  were  tenants  in  common  of 
a  sloop  called  the  General  Warren^  navigated  on  Lake 
Champlain,  and  employed  iu  the  transportation  of  lumber 
from  Plattsbvrgh  and  other  ports  on  the  lake  to  Whitehall; 
the  plaintiff  owning  one-eighth  and  the  defendant  three* 
eighths  of  the  vessel.  On  10th  February,  1832,  the  defend- 
ant sold  the  sloop  to  one  Peter  Comstock,  for  tlie  sum  of 
$2400.  After  the  purchase  Comstock  continued  the  vessel 
in  the  same  business.  In  the  spring  of  1834,  a  demand  was 
made  of  the  defendanty  in  behalf  of  the  plaintiff,  to  restore 
the  one-eighth  of  the  vessel ;  to  which  he  answered  that  he 
had  none  of  the  plaintiff's  property  in  his  possession.  This 
suit  was  commenced  iu  December,  1835.  Since  1830,  with 
the  exception  of  one  year,  the  plaintiff  resided  on  the  shore 
of  Lake  Champlain,  where  he  could  see  the  vessel  passing 
in  her  trips  to  and  from  Whitehall,  as  she  was  obliged  to 
pass  within  a  short  distance  of  his  door.  The  vessel  had 
undergone  no  change  since  the  purchase  by  Comstock,  ex- 
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cept  that  she  was  called  the  General  Warren  of  Whitchallj 
instead  of  the  General  Warren  of  Plattsburgh.  The  plain- 
tiff having  rested,  the  defendant  moved  for  a  nonsuit  on  the 
ground  that  the  parties  being  tenants  in  common,  the  action 
of  trover  would  not  lie.  The  judge  refused  to  nonsuit  the 
plaintiff. 

The  defendant  produced  in  evidence  the  record  of  a  judg- 
ment of  the  supreme  court  of  Vermont,  in  favor  of  the  plain- 
tiff against  one  Cyrus  Smith,  from  which  it  appeared  that 
in  August,  1830,  Smith,  on  an  attachment  sued  out  by  the 
now  defendant,  seized  the  same  vessel  for  a  debt  owing  to 
the  now  defendant  from  one  Griffin,  who  was  then  the 
owner  of  seven-eights  of  the  vessel ;  that  for  such  seizure 
an  action  was  brought  by  the  plaintiff  against  Smith,  and  a 
recovery  had  to  the  amount  of  $960,98.  The  plaintiff  then 
proved  that  in  the  suit  against  Smith  he  claimed  to  recover 
on  the  ground  that  the  sloop  had  been  pledged  to  him  by 
Griffin,  until  from  her  earnings  he  should  be  paid  a  debt  due 
to  him  from  Griffin,  and  that  upon  that  occasion  no  claim 
was  made  as  to  the  one  eighth  of  the  vessel  which  belonged 
to  himself.  The  evidence  was  objected  to  by  the  defendant, 
but  was  admitted  by  the  judge.  The  defendant  then  proved 
that  he  purchased  seven-eighths  of  the  vessel  at  a  sale 
of  the  same  by  virtue  of  an  execution  issued  on  a  judg- 
ment in  the  cause  commenced  by  him  as  aforesaid  against 
Griffin.  He  also  proved  that  the  judgment  against  Smith 
had  been  fully  satisfied.  The  evidence  being  closed,  the 
counsel  for  the  defendant  insisted  and  requested  the  judge 
80  to  charge  the  jury :  1.  that  the  parties  being  tenants  in 
common  of  the  vessel,  the  plaintiff,  under  the  circumstances 
of  the  case,  was  not  entitled  to  maintain  this  action  ;  2.  that 
the  judgment  in  Vermont  was  a  bar  to  this  action ;  and  3. 
that  although  the  jury  should  find  that  the  recovery  in  Ver- 
mont was  only  for  the  interest  pledged  by  Griffin,  yet 
the  plaintiff  was  not  entitled  to  maintain  this  action,  because 
he  could  not  divide  or  split  up  his  demand  or  cause  of 
action,  but  should  in  the  action  in  Vermont  have  claimed 
a  recovery  for  the  whole  vessel.  The  judge,  after  ex- 
pressing his  doubts  as  to  the  plaintiff's  right  of  recovery, 
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said,  that  for  the  purpoae  of  enabling  the  parties  to  obtain 
a  more  deliberate  consideration  of  the  question  involved,  he 
would  direct  the  jury  to  jBnd  for  the  plaintiff  upon  the  prin  • 
eipal  question  j  and  he  did  so  accordingly.  As  to  the  judg- 
ment in  Vermont,  he  decided  it  was  no  bar.  The  jury 
found  for  the  plaintiff  for  the  one-eighth  of  $2400,  with  the 
intevest  thereof.    The  defendant  asks  for  a  new  trial. 

/.  L^  Wendell^  for  the  defendant.  One  tenant  in  com- 
mon of  a  chattel  cannot  maintain  trover  against  his  co-tenant 
for  the  mere  sale  of  the  property,  unless  in  consequence  of 
such  sale  by  one,  the  property  be  placed  beyond  the  reach 
of  the  other;  Bull.  N.  P.  34;  whilst  it  ^remains  where  he 
can  exercise  as  against  the  purchaser  the  right  which  before 
he  might  have  exercised  as  against  the  vender*,  viz.  ^^  to  take 
possession  when  he  can  see  his  time^^  lie  can  bring  no  action. 
Such  is  declared  to  be  the  law  by  Lyttleton,  §  323,  endorsed 
by  Coke,  Co.  Litt.  189,  6,  and  this  has  ever  since  been  the 
law,  say  this  court  in  St.  John  v.  Standringy  2  Johns.  R. 
468.  It  cannot  be  denied,  however,  that  notwithstanding 
this  unqualified  acknowledgment  of  the  law  as  laid  down 
in  Lyttleton,  this  court  did,  in  Wilson  v.  Reedi  3  Johns.  R. 
175,  lay  down  the  proposition  in  reference  to  the  right  of  ac- 
tion by  one  tenant  in  common  against  the  other,  that  there  is 
no  distinction  between  a  sale  and  a  total  destruction  of  the 
chattel  by  the  party  against  whom  the  action  is  brought. 
This  was  going  farther  than  the  facts  of  the  case  rec^uired, 
and  beyond  what  the  counsel  asked  in  whose  favor  the  de- 
cision was  made.  They  placed  the  right  to  recover  upon 
the  distinction  that  by  the  sale  of  the  property  in  that  case, 
and  its  subsequent  consamption,  it  was  put  beyond  the  reach 
of  the  plaintiff ;  admitting  that  if  he  could  have  regained 
possession  he  would  have  had  no  right  to  Jbring  trover. 
This  distinction  was  taken  upon  the  trial  of  Wilson  v. 
Reed,  and  alluded  to  by  the  court  in  Mersereau  v.  Norton, 
15  Johns.  R.  179,  in  which  latter  case  the  law  as  laid  down 
in  Lyttleton  is  re-asserted  and  the  case  of  Wilson  v.  Reed 
virtually  overruled.  It  is  also  insisted  for  the  defendant, 
that  if  the  sale  of  the  vessel  in  1832  gave  a  right  of  action, 
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then  the  previous  sale  in  Vermont  gave  a  similar  right  y  and 
if  so,  the'  plaintiff  should  in  that  action  have  claimed  com- . 
pensation  for  the  whole  vessel,  and  not  brought  two  actions 
when  one  would  have  disposed  of  the  whole  matter. 

Gr.  A.  Simmons,  for  the  plaintiff,  insisted  that  the  action 
ought  to  be  maintained ;  that  the  old  idea  of  physical  de- 
struction being  necessary  to  giVe  this  action  to  one  tenant 
in  common  against  another,  was  too  narrow.  That  the 
true  rule  is  this :  if  a  co-tenant  does  any  act,  in  respect  to 
the  common  property,  inconsistent  with  the  rights  which  he 
may  lawfully  exercise :  as  if  he  exerts  a  power  or  control 
over  it  which  his  situation  does  not  authorize,  as  in  the  pre- 
sent case,  when  he  undertakes  to  sell  the  prop^ty  as  his 
own,  he  subjects  himself  to  an  action.  The  counsel  then 
cited  and  commented  upon  many_cases,  most  of  which  be- 
ing noticed  in  the  opinion  of  the  court,  are  not  here  adver^ 
ed  to. 

By  the  Court,  Cowen,  J.  There  is  no  foundation  for 
saying  that  the  suit  in  Vermont  was  a  bar.  Th^  judgment 
being  satisfied,  and  the  defendant  having  been  a  co-tres- 
passer  with  the  deputy,  it  wr.s  a  bar  to  any  farther  action 
founded  on  the  lien  for  Griffin's  debt,  but  nothing  more. 
The  alleged  conversion  of  the  one  eighth,  the  gravamen  of 
the  present  action  had  not  yet  taken  place.  That  arose,  if 
at  all,  from  the  sale  of  the  sloop  and  the  consequent  exclu- 
sive dominion  exercised  by  Comstock,  the  purchaser. 

The  objection  of  the  defendant  is,  that  a  general  bill  of 
sale  by  him  of  the  whole,  though  followed  by  an  exclusive 
claim  and  dominion  in  the  purchaser,  is  not  adequate  evi- 
dence of  a  conversion  as  against  his  co-tenant.  The  con- 
trary has  been  often  said  without  qualification.  Spencer,  J. 
in  Wilsofi  V.  Reed,  3  Johns.  R.  178.  Wood  worth,  J.  in 
Hyde  v.  Stone,  9  Cowen,  232.  Sutherland,  J.  in  Mumford 
V.  McKay,  8  Wendell,  444  2  Kent's  Coram.  350,  3d  eA 
note.  Mattocks,  J.  in  Tubbsr.  Richardson,  6  "Verm.  R.447. 
Abbott,  Ch.  J.  and  Bayley,  J.  in  Barton  v.  Williams,  5  Barn. 
&Ald.  395.      And  it  has  been  distinctly  held,  where  the 
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sale  was  such  as  to  work  a  total  destruction :  as  by  retailing 
rum  held  in  common,  WiUon  t.  Reedj  3  Johns/R.  176; 
or  selling  grain,  Mumfardr.  McKay,  8  Waidell,  442 — these 
were  total  sales  of  consumable  articles,  the  almost  certain 
consequence  of  which  would  be  a  ph3rsical  destruction. 

In  Wilson  v.  Reedj  the  judge  at  the  circuit  denied  that 
the  rule  applied  to  the  scale  beams  sold,  and  in  suit  in  the 
same  action  with  the  rum,  but  that  question  was  not  review- 
ed on  the  motion  for  a  new  trial. . 

But  we  think  Hi/de  v.  StonSf  7  Wendell,  354,  goes  the 
whole  length  of  the  plaintiff 's  claim  here.  There  the  plain- 
tiff, a  tenant  in  common,  sued  his  co-teqant  for  a  sale  of 
household  furniture,  farming  utensils  and  other  personal 
property,  some  of  which  the,  defendant  admitted  he  had 
sold,  and  that  others  were  destroyed ;  and  on  his  refusing 
to  account  for  and  deliver  the  goods,  the  plaintiff  was  allowed 
to  recover  his  interest  in  the  whole  without  distinction  be- 
tween what  was  sold  and  what  was  lost.  The  evidence  of 
conversion  was  the  simple  admi3sion  of  the  defendant,  that 
a  part  had  be^n  sold  and  a  part  destroyed. 

That  a  mere  sale  by  one  tenant  in  common  of  the  entire 
chattel  is  itself  a  conversion,  is  also  presumed  to  accord  with 
the  general  sense  of  the  profession,  and  the  course  of  de- 
cisions at  the  circuit,  at  least  in  this  state.  Jennings  v.  Lord 
GranviUe^  1  Taunt  24t,  is  not  incompatible  w^th  the  doc- 
trine. It  conceded  that  a  sale  may  work  a  conversion,  if 
it  put  the  property  beyond  the  reach  of  the  co-tenant ;  but 
denied  the  action  of  trover,  because,  though  the  properly 
in  dispute,  a  whale,  was  converted  by  extracting  the  oil, 
&c^  yet  this  was  but  converting  it  to  its  proper  use,  and 
the  plaintiff  might  still  take  the  oil.  There  was  no  sale,  but 
a  mere  refusal  to  deliver.  Tkibbs  v.  Richardsofi,  6  Verm. 
R.  442,  which  was  a  sale  by  one  tenant  in  common  of  a 
part  of  certain  wool,  being  less  than  his  own  share,  though 
be  refused  on  jdemand  to  deliver  the  residue,  denied  an  ac- 
tion on  the  same  principle. 

On  the  whole,  though  there  may  be  exceptions,  we  think, 
as  a  general  rule,  that  a  sale  of  the  whole  chattel  by  one  te- 
nant in  common  entitles  his  co-tenant  to  an  action  of  trover. 
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And  a  general  sale,  such  as  ioclicated  by  this  bill  of  sale, 
without  restricting  it  to  part,  is  prifna  facie^  at  least,  evi- 
dence of  a  total  sale.  In  legal  efl^t,  to  be  sure,  it  passes  but 
the  share  belonging  to  the  vendor,  and  the  co-tenant  who 
is  not  consulted  may  so  consider  it,  and  take  the  property 
when  opportunity  offers.  But  he  may,  at  his  election,  bring 
trover. 

New  trial  denied. 
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Hewit  vs.  Prime. 

An  action  on  the  eue  may  be  tustained  by  a  father  for  the  teduction  of  his 
dauirfatar  without  proving  any  actual  loai  of  service  ;  it  is  enough  that  the 
daughter  be  a  minor  residing  with  her  father,  and  that  he  has  the  right  to 
claim  her  nerviciiB. 

In  such  action  a  plaintiff  may  show  in  proof  in  aggravation  of  damages,  any 
eirenmstances  the  natural  consequences  of  the  principal  act,  although  they 
did  not  transpire  until  after  suit  brought 

A  physician  consulted  by  the  defendant  as  to  the  means  of  producing  an 
abortion,  is  not  privileged  from  testifying,  by  the  statute  forbidding  a  disclo- 
sure of  information  received  by  a  physician  to  enable  Iiim  to  prescribe  for  a 
patient. 

This  was  an  action  oh  the  case  tried  at  the  Essex  circuit, 
in  Jnne,  1835,  before  the  Hon.  Esek  Cowen,  then  one  of 
the  circuit  judges. 

The  suit  was  brought  for  the  seduction  of  a  daughter  of 
the  plaintiff,  of  the  age  of -about  seventeen^  whilst  she  was  a 
member  of  the  family  of  her  father.  She  became  a  mother 
in  April,  1835,  and  this  suit  was  commenced  on  the  thir- 
ieentk  day  of  September  preceding,  after  she  became  preg- 
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nant.  On  her  examination  in  chief,  she  testified  that  she 
was  persuaded  by  the  defendant  to  swear  the  child  upon 
some  person  other  than  himself,  on  his  promising  that  if  she 
would  do  so,  he  would  marry  her,  and  that  she  accordingly 
made  oath  before  a  justice,  on  the  fifth  day  of  September, 
that  the  child  with  which  she  was  pregnant  was  begotten 
by  Benjamin  Flanagan^  a  ficlitious  person.  The  justice 
took  her  examination  and  reduced  it  to  writing,  which  she 
signed  ;  but  he  testified  that  this  was  done  without  any  ap- 
plication from  the  overseers  of  the  poor.  The  plaintiff  also 
proved  by  a  practising  physician  that  about  thd  first  of  Sep- 
tember, 1834,  the  defendant  repeatedly  applied  to  him  for 
drugs  to  produce  an  abortion,  and  upon  one  of  those  occa- 
sions told  him  that  the  female  gotten  with  child  was  the 
plaintiff's  daughter.  This  physician  stated  that  he  had  told 
two  individuals  that  the  defendant  did  not  mention  the  name 
of  any  girl  in  the  conversations  had  with  him.  The  coun- 
sel for  the  defendant  objected  to  the  physician's  testifying  to 
any  thing  that  was  said  by  the  defendant  when  applying  for 
medical  advice,  whether  such  advice  was  for  himself  or  an- 
other; but  the  objection  was  overruled.  The  evidence  be- 
ing closed,  the  counsel  for  the  defendant  requested  the  judge 
to  charge  the  jury,  that  to  sustain  the  action  it  was  neces- 
sary the  plaintiff  should  have  proved  loss,  expense  or  dam- 
age, before  suit  brought,  in  consequence  of  the  seduction ; 
that  the  daughter  was  an  incompetent  witness,  by  reason  of 
the  oath  taken  before  the  magistrate;  or  if  not  incompe- 
tent, that  she  was  not  entitled  to  belief.  The  judge  charged 
the  jury  that  the  daughter  being  in  her  minority,  a  member 
of  the  family  of  her  father,  and  under  his  control  at  the  time 
of  the  seduction,  no  loss,  expense  or  damage,  prior  to  the 
suit,  need  be  shown ;  it  was  enough  to  prove  the  seduction. 
That  the  oath  taken  by  the  daughter  before  the  magistrate 
not  having  been  taken  on  the  application  of  the  overseers 
or  superintendents  of  the  poor,  was  extra-judicial,  and  did 
not  disqualify  her  as  a  witness ;  but  that  in  consequence  of 
such  oath,  no  reliance  could  be  placed  upon  her  testimony 
given  at  the  trial,  otherwise  than  as  it  was  confirmed  by  the 
evidence  of  the  physician ;  and  if  they  believed  him,  they 
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iDiisC  find  for  the  plaintiff,  otherwise  for  the  defiandant 
The  jury  found  for  the  plaintiff.  The  defendant  adca  for  a 
new  trial. 

A.  C.  Handy  for  the  defendant. 

O.  A*  Simmons^  for  the  plaintiffl 

By  the  Courts  Nelson,  Ch.  J.  The  witness,  (the  physi- 
cian,)  I  think,  was  not  privileged.  It  is  very  doubtful 
whether  the  communication  made  to  him  by  the  defendant 
can  be  considered  as  consulting  him  professionally,  within 
the  meaning  of  the  statute ;  and  it  is  certain  that  the  infor- 
mation given  was  not  essential  to  enable  him  to  prescribe 
for  the  patient,  if  the  daughter  of  the  plaintiff  should  be  con- 
sidered a  patient  in  respect  to  the  transaction.  2  R.  S.  406, 
i  73. 

^he  judge  ruled  in  the  course  of  the  trial,  that  no  actual 
los9  ofservicBj  expense  or  damage,  prior  to  the  commence- 
ment of  the  suit  need  be  shown ;  that  the  proof  of  the  se- 
duction was  sufficient  under  the  circumstances,  pregnancy 
having  ensued,  and  the  daughter  being  a  minor  and  a  part 
of  her  father's  family  at  the  time.  It  is  now  fully  settled 
both  in  England  and  here,  Maunder  v.  Venn,  I  Mood.  & 
Malk.  323,  Peake's  N.  P.  66,  233,  2  Stark.  Ev.  721,  9 
Johns.  R.  387,  2  Wendell,  469,  7  Carr.  &  Payne,  628,  that 
acts  of  service  by  the  daughter  are  not  necessary ;  it  is 
enough  if  the  parent  has  a  right  to  command  them,  to  sus- 
tain the  action.  If  it  were  otherwise,  says  Littledale,  J.  in 
Maunder  v.  Venn,  no  action  could  be  maintained  for  this 
injury  in  the  higner  ranks  of  life,  where  no  actual  services 
by  the  daughter  are  usual.  After  this,  I  do  not  perceive 
how  we  can  consistently  maintain  that  proof  of  actual  loss 
of  service  IB  indispensable  to  uphold  the  action.  If  it  may 
be  sustained  upon  the  mere  right  to  claim  them,  or  in  the 
langtiage  of  the  cases,  upon  the  supposed  services,  where 
none  weie  ever  rendered  in  feet,  the  ground  of  it,  in  the 
supposed  case»  precludes  the  possibility  of  any  actual  loss. 
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Such  is  the  spirit  of  the  more  recent  cases,  as  will  be  seen 
by  a  reference  to  those  above  cited. 

It  was  conceded  by  Hullock.,  serjeant,  for  the  defendant 
in  Revell  v.  Salterfitj  1  Holt,  460,  that  in  most  of  these  cases, 
the  condition  of  service  was  regarded  as  a  mere  conveyance 
to  the  action.  It  was  tfie  form,  he  said,  through  which  the 
injury  was  presented  to  the  court ;  and  having  obtained  its 
admission,  upon  legal  principles,  it  brought  along  with  it  all 
the  circumstances  of  the  case. 

The  ground  of  the  action  has  often  been  considered  tedi- 
nical,  and  the  loss  of  service  spoken  of  as  a  fiction,  even  be* 
fore  the  courts  ventured  to  place  the  action  upon  the  mere 
right  to  claim  the  services ;  they  frequently  admitted  the 
most  trifling  and  valueless  acts  as  sufficient.  In  the  case  of 
Clark  V.  Fitch^  2  Wendell,  459,  there  was  no  proof  of  actual 
loss.  And  Martin  v.  Paf/nCj  9  Johns.  R.  387,  was  decided 
upon  the  ground  that  none  were  necessary.  The  only  ac- 
tual liability  of  the  father  that  appeared  in  the  former  case, 
were  for  the  expenses  of  the  lying  in,  which  have  never  been 
regarded  as  the  foundation  of  the  suit ;  they  are  received 
in  evidence  only  by  way  of  enhancing  the  damages.  It  is 
apparent  from  a  perusal  of  the  modern  cases,  and  elementary 
writers  in  Engliuid,  upon  this  subject,  that  the  old  idea 
oilass  of  menial  services^  which  lay  at  the  foundation  of  the 
action,  has  gradually  given  \vay  to  more  enlightened  and 
refined  views  of  the  domestic  relations  ;  these  are,  that  the 
services  of  the  child  are  not  alone  regarded  as  of  value  to 
the  parent.  As  one  of  the  fruits  of  more  cultivated  times, 
the  value  of  the  society  and  attentions  of  a  virtuous  and  in- 
nocent daughter,  is  properly  appreciated ;  and  the  loss  sus- 
tained by  the  .parent  from  the  corruption  of  her  mind  and 
the  defilement  of  her  person,  by  the  guilty  seducer,  is  con- 
sidered ground  for  damages,  consistent  even  with  the  first 
principles  of  the  action.  The  loss  of  these  qualities,  even  in 
regard  to  menial  services,  would  necessarily  greatly  diminidi 
their  value. 

The  action  then,  being  fully  sustained,  in  my  judgtnent, 
by  proof  of  the  act  of  seduction  in  the  particular  case,  all 
the  complicated  circumstances  that  followed  come  in  by 
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way  a(  aggravating  the  damages.  It  is  not  necessary  that 
these  should  all  transpire  before  suit  brought ;  if  they  are  the 
natural  consequences  of  the  guilty  act,  they  are  but  the  inci- 
dents which  attend,  and  give  character  to  it. 

Upon  these  views  I  concur  with  the  learned  judge  who  re- 
viewed the  ease  below^  in  denying  a  new  trial. 

New  trial  denied. 


Smith  and  others  vs.  Clark. 


WkMe  m  eoDtrmet  was  made  between  a  irn'Uer  and  other  penona,  for  the 
maaufacture  of  wheat  into  floor,  he  engagfiag  on  hia  part  for  eyery  foar 
boafaela  and  55  pounds  of  wheat  received,  to  deliver  one  barrel  of  superfine 
flour,  and  there  was  no  stipulation  or  understanding  that  the  wheat  deliv- 
ered should  be  kept  9eparnte  from  other  grain,  or  that  the  identical  wheat 
should  be  returned  in  the  form  of  flour:  it  woe  held,  that  tl|e  transaction 
between  the  parties  constitatod  a  eale  and  not  a  bailments  and  that  the 
owners  of  the  wheat  could  not  maintain  an  action  for  the  couTersion  of  the 
flour  manufactured  from  the  wheaU 

It  woe  further  held  in  this  casof-that  eren  had  the  flour  after  its  manufacture 
been  delivered  by  the  miller  to  the  other  parties,  but  permitted  to  remain  in 
hit  possession,  that  they  could  not  maintain  an  action  of  replevin  in  the  ee» 
pit  against  any  person,  who  subsequently  came  to  the  possession  of  the  same 
by  delivery  from  the  miller  ;  to  charge  such  person,  the  action  should  hayo 
been  in  the  detinet  only. 

This  was  an  action  of  replevin  tried  at  the  Yates  circuit 
in  Jone^  1838,  before  the  Hon.  Daniel  Moseley,  one  of  the 
circuit  judges. 

The  plaintiffs  declared  for  the  taking  and  detaining  of  76 
barrels  of  wheat  flour.  The  defendant  pleaded  non  cepit  and 
property  in  himself.  On  the  trial  the  following  facts  appear- 
ed :  Charles  Bubbard  owned  a  flouring  and  custom  mill  on 
the  outlet  of  the  Crooked  lake.  In  December  1834,  the 
plaintiffs  made  an  agreement  with  him  to  deliver  wheat  at 
his  mill,  and  he  agreed  that  for  every  4  bushels  and  66 
pounds  of  wheat  which  should  be  received,  he  would  de- 
liver the  plaintiffs  one  barrel  of  superfine  flour,  warranted 
to  bear  inspection  in  Albany  or  New  York.    The  plaintiffs 
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purchased  from  fkrmers  and  others,  nearly  2000  busheb  of 
wheat  which  was  from  time  to  time  delivered  at  the  mil1| 
and  pat  into  a  bin  with  ether  wheat  which  Hubbard  par- 
chased  on  his  own  acooont,-  and  with  the  toll  wheat  taken  by 
him  from  time  to  time.  Hubbard  delivered  230  barrels  of 
flour  to  the  plaintiffs,  but  that  was  not  enough  to  satisfy  his 
contract  On  the  26th  March,  1835,  he  sold  100  barrels  of 
flour  to  the  defendant,  and  in  May  following,  delivered  him 
the  75  barrels  of  flour  in  question,  in  pursuance  of  the  con- 
tract of  sale.  The  plaintifi  brought  this  action  and  arrested 
the  property  on  board  a  canal  boat,  in  which  the  defendant 
had  caused  it  to  be  shipped  for  market  Hubbard  also  sold 
between  30  and  60  barrels  of  flour  at  retail,  and  took  10  or 
12  bushels  of  wheat  for  his  own  use.  All  the  wheat  man- 
ufactured and  used  by  Hqbbard  was  taken  from  the  same  bin. 
The  plaihtifl&  attempted  to  prove  that  the  75  barrels  of  flour 
in  question  had  been  deliyered  to  them,  by  Hubbard. 

The  defendant  movM  for  a  nonsuit,  which  was  refused, 
and  raised  other  questions  on  the  charge'of  the  judge,  which 
are  noticed  in  the  opinion  of  the  court.  The  jury,  under  the 
charge  of  the  judge,  found  a  vAdict  for  the  plaintii&y  and  the 
defendant  now  moved  for  a  new  trial. 

H,  Welles  ^  S.  Stevens^  for  defendant 

S,  Cheever^  for  plaintiffs. 

By  the  Courts  Bronson,  J.  The  contract  between  the 
plaintiffs  and  Hubbard  was,  in  effect,  one  of  sale — ^nqt  of 
bailment  The  property  in  the  wheat  passed  from  the  plain- 
tifls  at  the  time  it  was  delivered  at  the  mill,  and  Hubbard 
became  a  debtor,  and  was  bound  to  pay  for  the  grain  in 
flour,  of  the  specified  description  and  quantity.  There  was 
no  agreement  or  understanding,  that  the  wheat  delivered  by 
the  plaintifig  should  be  kept  separate  from  other  grain,  or 
that  this  identical  wheat  should  be  returned  in  the  form  of 
flour.  Hubbard  was  only  to  deliver  flour  of  a  particular 
quality,  and  it  was  wholly  unimportant  whether  it  was  man- 
ufactured from  this  or  other  grain.     Jones  on  Bail.  102,  64. 
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A  different  doctrine  vma  laid  down  in  Seymour  v.  JSrotrn, 
19  Johns.  R.  44 ;  but  me  authority  of  that  case  has  often  been 
questioned,  2  Kent,  fiB9;  Story  on  Bail.  19a-4,  286;  Buf- 
fum  ▼.  Merryy  3  Mason,  478 ;  and  the  decision  was  virtual- 
ly overruled  in  Hard  v.  West^  7  Cow.  762,  and  see  p.  766, 
note«  The  case  of  Slaughter  v.  Qreen^  1  Rand.  (Ya.)  R.  3, 
is  much  like  Seffmour  v.  Brown.  They  were  both  hard  cases, 
and  have  made  bad  precedents. 

There  was,  I  think,  no  evidence  which  would  authorize 
the  jury  to  find  that  the  flour  in  question  had  been  deliver- 
ed by  Hubbard  to  the  plaintiffs.  There  certainly  was  no 
direct  evidMce  of  that  fact,  and  Hubbard  himself  testified 
expressly  that  there  had  been  no  delivery.  The  proof  ^iven 
by  the  plaintiffs  of  what  Hubbard  had  said  to  others  about 
the  fiour  in  the  mill,  was  not  necessarily  incbnsistent  with 
his  testimony.  ^ 

But  if  there  had  been  a  delivery,  so  that  the  property  in 
the  fiour  passed  to  the  plaintiffi,  they  still  labor  under  a  diffi- 
cnlty  in  relation  to*the  form  of  the  remedy.  Notwithstand* 
ing  the  transfer,  the  property  was  left  in  the  possession  and 
under  the  care  of  Hubbard.  *  He  was  a  bailee  of  the  goods, 
and'  as  such  would  have  been  answerable  to  the  plaintiflb 
for  any  loss  happening  through  gross  negligence  on  his  part. 
The  defendant  took  the  flour  on  delivery  from  the  bailee, 
who  had  a  special  property  in  it.  Such  a  taking  is  not  tar- 
turns.    Marshall  v.  Davis^  1  Wend.  109.    EarU  v.  Camp^ 

16  Wend.  670.    The  plaintiffii  should  have  counted  on  the 
detention^  not  on  the  taking  of  the  goods.   Randall  v.  Cooky 

17  Wend.  67.    10  Wend.  629.    There  must  be  a  new  tiial. 

New  trial  granted. 
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The  People  i;^.  Ca£»W£ll. 

Where  in  an  indictment  for  receiving  stolen  goods,  the  charge  was  that  the 
prisoner  had  felonionsly  received  of  an  ill-disposed  person,  to  the  jarors 
known  as  Demon  Bojfes,  a  oow,  the  property  of,  &.C.,  which  had  then  lately 
before  beeii  stolen  by  the  said  iU-diaposed  person,  with  the  knowledge  of  the 
felony,  and  the  verdict  of  the  jury  was  that  the  prisoner  was  gmiliy  ofre* 
eeiving  the  cow  charged  in  the  indictment  as  stolen  property,  /mowing  her 
to  be  stolen,  without  finding  by  whom  the  property  was  stolen,  the  convtc- 
tioii  was  held  proper,  and  a  jodgment  rendered  upon  the  verdict  was  affirmed . 

Error  firom  the  Monroe  general  sessions.  The  prisoner 
was  indicted  for  that  he,  on,  &c.  at,  &c.  a  cow,  the  property 
of  ice.  by  a  certain  ill-dtsposed  person  to  the  jurors  afore- 
said [i.  e.  the  grand  jurors]  known  as  Deman  Boyce  then 
lately  before  feloniously  stolen,  of  the  same  ill-disposed  per- 
son feloniousljr  did  receive,  well  knowing  the  same  to  have 
been  feloniously  stolen.  The  prisoner  was  tried,  and  the 
jury  found  him  guilty  ''for  receiving  the  cow  charged  in  the 
fourth  count  of  the  indictment  as  stolen  property,  knowing 
her  to  be  stolen"  The  court  fentenced  him  to  six  months 
imprisonment  in  the  county  jail  and  to  pay  a  fine  of  $160. 
The  prisoner  sued  out  a  writ  of  error,  and  the  cause  was 
argued  at  the  last  term  by. 

iS^.  S^evensy  for  the  prisoner. 

S.  Beardslej/,  (attorney  general,)  for  the  people. 

By  the  Court,  Cowen,  J.  The  first  objection  is,  that  the 
petit  jury  do  not  find  that  the  cow  was  stolen  by  any  one, 
and  certainly  not  by  an  evil  disposed  person  known  as  De- 
raan  Boyce  to  the  grand  jury.  This  is  supposed  to  be  a 
material  averment,  which  must  be  found  as  laid.  The  sin- 
gle question  is,  whether  it  be  material  in  making  out  the 
crime  of  recieiving  goods,  that  the  thief  should .  be  named  or 
described..  If  it  be  material,  the  verdict  is  defective;  oth- 
erwise not.  In  Mackalley^e  case,  9  Rep.  61,  67,  the  indict- 
ment, which  was  for  murder,  charged  that  an  officer  in  ex- 
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ecuting  his  duty  under  a  sheriff's  precept  particalarly  set 
forth,  was  killed.  The  jury  found  that  there  was  no  pre- 
cept, and  yet  that  officer  was  actinjr  in  the  execution  of 
his  duty.  The  Ycrdict  was  held  good  as  finding  the  sub- 
stance of  the  charge,  viz.  that  the  officer  was  killed  in  the 
execution  of  his  office,  which  was  therefore  murder ;  and  the 
precept  was  said  to  be  but  a  mere  circumstance,  not  mate- 
rial to  allege,  and  therefore  it  need  not  be  proved.  iSee  also 
as  to  this  rule,  1  Ch.  Cr.  Law,  659,  ed.  1836. 

The  statute  of  receivers  is  general,  that  it  shpM  be  penal 
for  a  man  knowingly  to  receive  personal  property  stolen 
from  another.  2  R.  S.  667, }  71,  2d  ed.  Ai>d  see  Hopkins 
V.  The  People^  12  Wendell,  76.  In  Th&masf  case,  2  East, 
P.  C.  781,  the  indictment  was  that  the  prisoner  had  re- 
ceived goods  stolen  by  a  person  to  the  grand  jurors  unknown. 
On  conviction  it  was  objected  that  the  indictment  was  de- 
fective, it  not  naming  the  principal  thief.  The  ol]9ection 
was  overruled,  the  judges  remarking,  that  the  great  view  of 
the  statutes  was  to  reach  the  receivers  where  the  principal 
thieves  could  not  be  discovered.  ''In  another  and  later 
case,  the  prisoner  was  convicted  on  a  like  indictment,  though 
the  grand  jury  finding  the  indictment  did  in  truth  know  the 
principal  thief,  for  they  had  before  returned  an  indictment 
against  him  by  name.  On  the  question  being  submitted  to 
the  judges,  they  held  that  the  second  indictment  was  not  vi- 
tiated by  that  circumstance ;  and  though  the  knowledge  of 
the  grand  jury  was  in  evidence  on  the  trial,  they  would  not 
interfere.  Jie:t  v.  Bush,  Russ.  &  Ry.  Or.  Gas.  372.  The 
ground  on  which  this  decision  was  made  is"^  not  stated.  It 
was  certainly  shown  very  satisfactorily  that  the  grand  jury 
believed  that  one  Moreton,  whom  they  had  first  indicted  by 
name  was  the  thief.  The  indictment  of  Bush,  the  accesso- 
ry,, is  treated  as  a  second  indictment,  and  the  judges  say 
simply  that  the  finding  of  the  other  was  no  objection  to  the 
second. 

The  receiving  of  stolen  goods  is,  in  its  own  nature,  an  of- 
fence, if  they  be  known  by  the  receiver  to  have  been  stolen : 
and  if.  directly  alleged  to  have  been  stolen  by  A.,  it  is  diffi- 
cult to  conceive  that  the  prisoner  should  be  able  to  defend 
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himself  either  by  proving  that  they  were  stolen  by  B.,  or 
the  fkilure  of  the  evidence  for  the  prosecution  to  show  a 
thief  in  particular,  so  long  as  the  accused  knew  that  they 
were  stolen.  The  one  who  delivers  ^  them  to  him  niay  de* 
dare  that  they  were  stolen  by  another,  who  is  desirous  thai 
his  name  should  remain  a  secret  from  all  the  world ;  yel 
if  he  receive  them,  he  is  as  guilty  as  if  the  deliverer  had  ad* 
mitted  himself  to  be  the  thief.  It  cannot  therefore  be  an 
essential  matter  of  description  that  any  one  in  particular 
committed  the  theft ;  and  if  one  be  named,  this  may  be 
passed  over  as  a  mere  circumstance,  as  well,  if  not  even  on 
better  reason  thap  the  precept  in  MackMey^s  €090.  In 
Py^9  case^  2  East.  P.  C.  785, 1  Leach,  362,  note,  8.  C,  the 
robbery  was  charged  as  having  been  committed  in  WiUay*0 
house,  0at  was  not  proved  to  have  been  committed  there ; 
and  such  proof  was  held  to  be,  unnecessary.  See  also  Rose* 
Cr.  Ev.  82,  and  the  cases  there  cited.  We  think,  on  the 
whole,  that  enough  was  found  by  the  jury  in  the  court  be- 
low to  make  out  a  complete  offence. 

An  exception  is  taken  to  the  indictment ;  but  it  follows 
that  if  it  be  unnecessary,  as  we  think  it  is,  even  to  name  the 
thief,  then  in  whatever  way  he  may  be  described  by  the  in* 
dictment,  it  cannot  be  complained  of  as  defective.  It  may 
be  rejected  as  surplusage. 

The  judgment  of  the  court  below  must  be  affirmed. 


Babnard  and  others  vs.  Tiele  and  another. 

A  bail  bond  mtnt  be  conditioned  Uiat  the  defendant  will  appear  by  patting  in 
special  bail  within  twenty  dayi  after  the  return  day,  dee.  in  the  ttrmt  fre* 
9eribed  by  the  revised  statutes,  or  it  will  be  void ;  a  bond  in  the  form  used 
under  the  old  statute  is  a  nullity. 

Demurrer  to  declaration.  The  plaintlfls  declared  upon 
a  bail  bond  executed  by  the  defendants  to  relieve  Viele,  one 
of  the  defendants,  from  an  arrest  on  a  capiat  ad  responden- 
dum. In  the  declaration  the  condition  of  the  bond  was 
stated  to  be  that  Tiele  <<  should  appear  in  a  certain  action 
commenced  by  the  said  writ  by  putting  in  special  bail 
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within  twenty  days  after  the  return  day  speci^ed  in  the 
said  writ,  according  to  the  custom  of  our  said  court"  The 
defendants  craved  oyer  of  the  hond,  and  after  setting  it  forth, 
by  which  it  appeared  that  the  condition  thereof  was,  that 
Viele  ^^  should  appear  before  our  justices,  Ac.  at  the  capitol, 
d&c.  on  the  Ihird  Monday  <^  October  next,  to  answer  unto 
Henry  Barnard,  &c.  in  a  plea  of  trespass ;  and  also  to  a 
bill  of  the  said  plaintiff  for  a  certain  debt  of  $155,  against 
the  said  Samuel  D.  Tiele,  to  their  damage  of  f  300,  ac- 
cording to  the  custom  of  our  said  cdurt,  before  our  said 

justices  then  and  there  to  be  exhibited,''  put  in  a  demurrer. 

I, 

M.  T.  Beynolds,  for  the  defeodant.  This  bond  is  vouf, 
not  bemg  conformable  (o  the  statute,  2  R.  S.  348,  ill,  which 
requires  that  the  bond  shall  be  conditioned  that  the'doftMid- 
ant  will  af^iear  by  putting  in  special  bail  within  twenty  days 
after  the  return  day  specified  in  the  writ,  and  by  perfecting 
such  bail  if  required,  according  to  the  rules  and  {uraetioe  of 
the  court.  The  change  in  the  statute  from  what  it  formerly 
was,  is  not  accidental  but  inieniwnal^  as  is  manifest  from 
the  revisers'  notes,  3  R«  S.  720.  But  if  this  be  not  so,  the 
declaration  is  bad  in  setting  forth  a  condition  variant  from 
the  condition  of  ihe  bond. 

S.  Stmtensy  for  the  plaintiff*  The  bond  is  good.  It  re- 
quires nothing  inconsistent  with  the  statute.  The  construc- 
tion given  to  bonds  similar  to  that  taken  in  this  case  has 
always  been,  that  putting  in  bail  within  twenty  days  after 
the  return  day  was  a  performance.  The  statute,  therefore, 
was  substantially  complied  with,  and  that  is  enough.  12 
Wendell,  306.  10  id.  370.  It  is  not  necessary  to  declare 
in  the  very  terms  of  the  condition ;  if  a  bond  be  declared 
upon  according  to  its  legal  effect  it  is  sufficient.  4  Maule 
d&Sei.338.    4  Com.  Law.  R.  431.    14  id.  166. 

By  the  Caurtf  Nelson,  Ch.  J.  The  demurrer  is  well 
taken.  The  statutes  prescribe  the  terms  of  the  condition  of 
die  bail  Ixmd,  and  it  must  be  complied  with. '  It  differs  froni 
the  old  statute,  1  R.  L.  423,    i  13.     Although  the  terms 
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prescribed  in  the  neWf  were  before,  according  to  the  pnte- 
ticeof  the  court,  necessarily  to  be  complied  with  in  perform- 
ing  the  condition  of  the  old  bond,  and  therefore  the  old  and 
new  conditions  would  seem  to  be  in  legal  effect  the  same* 
still  the  terms  are  now,  by  the  statute^  to  be  expressed  in  the 
condition*  The  legislature  may  havc^  thought  this  useful,  as 
advising  the  parties  distinctly  what  is  essential  to  perform* 
ance — an  idea  suggested  by  the  revisers,  and  which  doubt- 
less led  to  the  change. 

We  may  legret^  the  departure  from  a  form  and  usage 
which  had  so  long  been  in  existence,  for.  the  attainment  of 
so  unimportant  an  object,  but  this  affords  no  ground  for  dis- 
regarding a  positive  enactment.  Besides^  another  section 
of  the  revised  statutes,  2  R.  S.  286,  i  69,  is  Tery  expliciti 
that  no  sheriff  or  other  officer  shall  take  any  bond,  &c.  by 
ccAoT  of  his  office,  in  any  other  manner  than  st^h  as  are 
I»rovided  by  law ;  and  if  he  does,  it  is  declared  that  the 
bond  shall  be  void. 

Judgment  for  defendants. 


Hanna  vs.  Mills  Sc  Hookbr. 

Where  goods  are  sold  to  be  paid  for  by  a  note  or  bill,  payable  at  a  fatiire  da; 
wbieh  is  not  delifered  aroerding  to  the  terms  of  sale,  the  vendor  ma. 
sue  immediately  for  «  hreuch  of  the  tpeeiml  mgretment  and  reofl»ver  as  tf«- 
magts,  the  whole  value  of  the  goods,  allowing  a  rebate  of  interest  daring  the 
stipulated  credit ;  he  cannot,  however,  maintain  assumpsit  on  the  common 
eouniB  until  the  credit  has  expired. 

A  declaration  averring  a  sale  of  goods  to  be  paid  for  by  a  note  of  the  pvreha- 
ser  with  an  endorser  oaiiofaetory  to  the  vendor^  is  not  supported  by  proof, 
that  the  goods  were  sold  at  auction  on  a  notice  in  this  form :  **  Terms  ef 
sale-— over  9 100,  six  months— satisfactory  notes,''  without  evidence  that  oat^ 
iofaetory  notee  According  to  mercantile  usage,  mean  notes  with  satisfactO' 
ry  endorsers. 

In  assumpsit  where  non  assumpsit  and  payment  are  pleaded,  and  the  jury 
pass  upon  the  firrt  plea  finding  a  verdict  for  the  plaintiff,  srror  will  not  lie 
for  the  omission  to  pass  upon  the  second. 

Erbor  from  the.  superior  court  of  the  city  of  New  York: 
This  was  an  action  of  assumpsit  by  MUls  and  Hooker 
against  Hanna.    The  plaintiffs  in  the  first  count  of  the 
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declaration  set  forth  a  special  agreement,  made  9th  March, 
1836,  by  which  the  defendant  in  consideration  that  the  plain- 
tifis  would  sell  and  deliver  to  him  certain  goods  of  the  value 
of  $1477  93,  undertook  and  promised  to  pay  the  plaintiffs 
for  the  goods  by  a  promissory  note  to  be  made  by  the  defen- 
dant for  the  said  sum  of  money,  bearing  date  the  9th  day  of 
March,  1836,  paynible  six  months  after  date  to  the  order  off 
and  endorsed  by  a-  person  who  should  be  scUisfactory  as 
such  endorser  to  the  plaintiffs.    Averment  that  the  goods 
were  delivered  on  the  same  day  and  the  pote  demanded,  but 
not  given,  d&c.  ^  The  second  count  was  on  a  like  sale  of 
goods  to  the  amount  of  $240  80  on  the  24th  March,  1836. 
The  declaration  also  contained  the  common  counts  for  goods 
sold  and  delivered,  ^.     The  suit  was  commenced  28th 
April,  1836.    The  pleas  were  non  assumpsit,  akid  payment. 
On  the  trial  the  plaintiffs  proved  the  sale  and  delivery  of  the 
two  parcels  of  goods.    The  safes  were  at  auction,  and  the 
terms  thereof  as  expressed  on  the  sales  book,  were  as  follotrs : 
"  Terms  of  sale,  over  $JOO->-siz  months,  satisfactory  notes.'' 
The  plaintiffs'  clerk  testijGled  that  the  goods  were  delivered, 
and  that  he  called  on  the  defendant  and  demanded  his  notes 
tsith  satisfactory  Endorsers  according  to  the  terms  of  sale. 
Th0  defendant  moved  for  a  nonsuit  on  the  ground  that  the 
proof  of  the  terms  of  sale  did  not  support  the  declaration. 
The  motion  was  overruled,  and  the  defendant  excepted. 
The  jury,  as  appears  from  the  record,  found  that  the  defen* 
dant  did  undertake,  &c.,  and  assessed  the  plaintiffs'  dam* 
.  ages  at  $1730  06 ;  but  did  not  pass  upon  the  issue  taken  on 
the  ])|ea  of  payment.      Judgment  having  been  rendered 
fiir  the  pCuntiffs,  the  defendant  sued  out  a  writ  of  error. 

iS  Stevens,  for  the  plaintiff  in  erron 

M.  T.  AeynoUsyfcNT  the  defendants  in  error. 

By  the  Court,  Brokson,  J.  Several  objections  are  taken 
to  this  judgment 

1.  It  is  said  that  the  jury  did  not  pass  upon  the  issue  on 
the  plea  of  payment.     The  veidict  is  only  tnformal-^not 
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defective  in  substance.  Payment  might  have  been  given  in 
evidence  under  the  general  issue,  as  well  as  under  the  spe- 
cial plea ;  and  if  it  was  proved,  the  jury  could  not  iiave 
found  for  the  plaintiff  on  non-assumpsit.  The  jury  have 
therefore  in  effect,  though  not  in  form,  passed  upon  both  is* 
sues.  Law  v.  Merrills,  fi  Wendell,  268.  This  is  not  like 
the  case  of  Boyntan  v.  Page,  13  Wendell,  425,  on  which 
the  plaintiff  in  error  relies.  There  Che  jury  in  an  action  of 
replevin  found  for  the  plaintiff  on  the  plea  of  mm  cepU  with- 
out taking  any  notice  of  another  plea,  of  property,  in  a  third 
pe^rson,  and  justifying  the  taking  under  an  attachment.  This 
matter  could  not  have  been  given  in  evidence  under  the  plea 
ai  n&n  cepit ;  and  the  seeond  issue  was  not  at  all  involved 
in  the  first.  It  might  very  well  be  that  the  defendant  took 
the  goods,  and  that  he  had  a  rigbt  to  do  so,  because  they  be- 
longed to  the  third  person  against  whom  he  had  an  attach- 
ment. The  verdict  did  not  go^  to  the  question  of  property 
in  the  goods*— neither  directly,  nor  by  nec^ssary^  implication ; 
and  consequently  it  could  not  authorize  a  judgment  for  the 
plahitiff.  But  here  the  verdict,  though  informal,  covers  the 
whole  ground 

2.  When  goods  are  sold  to  be  paid  for  by  a  note  or  bill 
payable  at  a  futiue  day,,  and  the  note  or  bill  is  not  given, 
the  vendor  cannot  maintain  assumpsit  on  the  general  count 
for  goods  sold  and  delivered,  until  the  credit  has  expired ; 
but  he  can  sue  immediately  for  a  breach  of  the  fecial  agree- 
ment. 4  East^  147.  3  Bos.  6c  Pul.  682.  9  East,  498.  3 
Camp.  329.  In  such  an  action  he  will  be  entitled  to  veoover 
as  damages  the  whole  value  of  the  goods,  unless  perhaps 
there  should  be  a  rebate  trf"  interest  during  the  stipulated 
credit.  The  cases  referred  to  by  the  counsel  for  the  plaintiff 
in  error  give  no  countenance  to  the  argument  in  favor  of  a 
different  rule  of  damages.  The  right  of  action  is  as  perfect 
on  a  neglect  or  refusal  to  give  the  note  or  bill,  as  it  can  be 
after  the  credit  has  expired.  The  only  diflbrence  between 
iming  at  one  time  or  the  other,  rdates  to  the  form  of  the 
the  remedy;  in  the  one  case  the  plaintiff  must  declare 
ispecially,  in  the  piher  he  may  declare  generally.  The  re- 
imedy  itself  is  the  same  in  both  cases.    The  damages  are 
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the  price  of  the  goods.  The  party  cannot  have  two  actions 
for  one  breach  of  a  single  contract ;  and  the  contract  is  no 
more  broken  after  the  credit  expiree  than  it  -was  the  mo* 
ment  the  note  or  bill  was  wrongfully  withheld. 

3.  According  ^  the  terms  of  sale,  the  purchaser  was 
to  pay  forlhe  goods  by  a  satisfactory  note.  The  contract 
laid  in  the  declaration  is  to  pay  for  the  goods  by  a  note  to 
be  made  by  the  purchaser ,  payable  to  the  order  of,  and  en- 
dorsed by  a  person  who  should  be  satisfactory  as  such  en- 
dorser to  the  vendor.  It  is  not  improbable  that^persons 
acquainted  with  the  course  of  this  business  may  have  under- 
stood the  terms  of  sale  as  the  pleader  has  expounded  them. 
But  there  was  no  proof  that  the  words  had  acquired  any 
peculiar  meaning  among  merchants,  and  I  am  unable  to  say 
that  a  satisfactory  note  necessarily  means  either  a  note  of 
the  vendee  or  an  endorsed  ijiote.  For  aught  1  can  see^  the 
note  of  a  third  person  of  undoubted  solvency,  or  a  note  of  the 
vendee  with  sufl^ient  sureties,  would  have  been  a  perform- 
ance of  the  contract  of  sale.  Much  as  we  may  regret  the 
necessity  of  reversing  the  judgment  on  this  narrow  ground, 
I  think  the  objection  that  the  proof  did  not  support  the  de 
claration  cannot  be  got  over.  The  defendant  will  probably 
gain  nothing  in  the  end  by  the  writ  of  error.  The  costs 
will  be  ordered  to  abide  the  event,  and  on  another  trial  the 
plaintifEs  may  be  able  to  help  out  their  case  by  further  evi- 
dence, or  the  o6urt  may  allow  such  an  amendment  as  will 
avoid  the  question  of  variance. 

Judgment  reserved. 
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FOSTEB  VS.  NeWLAND. 

'  Where  a  debtor  admits  to  a  third  perM>n  an  existiq^  balance  dae  from  him  o& 
a  bond  or  other  choee  in  action,  and  upon  the  8treD|rth  of  auch  admiaaion 
auch  peraon  takea  an  aaaignmeot  of  the  bond  or  other  choae  in  action,  the 
debtor  in  a  auit  aobaequently  brought  for  the  recovery  of  auch  balance  la 
ntofped  from  afaowing  a  claim  against  the  original  creditor  for  the  pnrpoae 
of«.reda«ing  the  amount  of  the  recoTeiyi  although  the  aaaignment  was 
lakei^  for  a  frecedeni  debt. 

This  was  an  action  of  debt,  tried  at  the  Saratoga  circuit, 
in  December,  1837,  before  the  Hon.  John  Will  a  rd,  one 
of  the  circuit  judges. 

The  plaintiff  declared  upon  a  bond  bearing  date  31st 
March,  1832,  executed  by  the  defendant  in  the  penal  sum 
of  $2500,  containing  a  recital  that  the  defendant  had  on  that 
day  bought  of  the  "plaintiff  k  Idt  of  land  for  $1250 ;  that 
there  was  a  mortgage  upon  the  land  executed  by  the  plain- 
tiff; and  that  there  were  three  notes,  for  the  payment  of 
which  the  defendant  was  bound  as  surety  for  the  plaintiff— 
and  conditioTted  that  the  defendant  would  pay  to  the  plain- 
tiff «ticA  sum  as  should  remain  due  to  the  plaintiff  after  the 
settlement  and  discharge  of  the  mortgage  and  notes  above 
referred  to.  After  setting  forth  the  bond  with  its  recital 
and  condition,  the  plaintiff  averred  that  after  the  settlement 
and  discharge  of  the  mortgage  and  notes,  there  remained 
due  the  sum  of  $300,  and  concluded  with  the  usdal  breach 
of  non-payment.  The  defendant  pleaded  nil  debet,  and 
gave  notice  of  set-of.  On  the  trial  of  the  cause  a  witness 
was  called  on  the  part  of  the  plainti^  who  testified  that  on 
25th  March,  1834,  he  took  an  assignment  of  the  bond  de- 
clared upon ;  that  previous  to  taking  such  assignment,  be 
called  upon  the  defendant  and  informed  him  that  the  obli- 
gee was  indebted  to  him  (the  witness)  in  the  sum  of  $150, 
and  proposed  to  assign  the  bond  in  question  to  him,  and 
asked  the  defendant  whether  that  sum  was  due  upon  the 
bond  ?  That  the  defendant  answered  that  the  sum  of  $160 
was  due  thereon,  over  and  above  the  mortgage  then  in  can. 
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tioversy,  and  advised  the  witness  to  take  the  assi^ment. 
The  witness  stated  that  relying  upon  such  assurance  of  the 
defendanti  he  on  the  same  day  took  an  assignment  of  the 
bond,  and  held  the  same  until  the  morning  of  the  day  on 
which  he  was  then  testifying,  when  he  assigned  his  interest 
on  the  bond  to  a  third  person,  who  it  was  shown  had  indem- 
nified  the  witness  against  his  liability  to  costs  in  this  action. 
This  wiuiess  further  testified,  that  a  decree  had  been  made 
by  the  vice  chancellor  which  disposed  of  the  mortgage  and 
left  a  balance  of  six  or  seven  hundred  dollars  due  upon  the 
bond.  That  an  appeal  from  such  decree  had,  however,  been 
taken,  and  was  still  pending.  The  phiintiff  having  rested, 
the  defendant  moved  for  a  nonsuit  on  the  ground  that  no 
evidence  had  been  given  showing  that  the  mortgage  and 
notes  mentioned  in  the  condition  of  the  bond  had  been  set- 
tled.. The  judge  decided  that  enough  had  been  shown  to 
authorize  a  verdict  for  $150,  with  the  interest  thereof,  and 
therefore  refused  to  nonsuit  the  plaintiff.  The  defendant  then 
offered  to  prove  a  ^e^o^ against  the  nominal  plaintiff,  which 
the  judge  held  to  be  inadmissible  and  the  jury  under  his  di- 
rection found  for  the  plaintiff  with  $18929  damages^  and 
six  cents  costs.    The  defendant  asks  for  a  new  trial. 

N.  Hilly  jun.  for  the  defendant. 

A.  a  Paige,  for  the  plaintiff. 

By  the  Court,  Cowen,  J.  The  only  point  seriously  in- 
sisted on  is,  that  a  settlement  of  the  mortgage  and  note  was 
a  condition  to  the  plaintiff's  right  of  recovery,  and  that  such 
settlement  was  not  proved.  The  amount  of  the  defeudant's 
admission  was  that  there  was  more  than  $150  due,  over  and 
above  the  mortgage  which  was  then  in  controversy.  This 
clearly  imported  that  the  notes  were  settled  and  paid  ;  and 
after  what  the  defendant  said  to  Ellsworth  the  assignee  who 
acted  upon  the  representation,  he  is,  we  think,  estopped  to 
deny  that  so  much  is  due,  absolutely  and  presently.  Ells- 
worth became  an  assignee  on  the  faith  of  what  the  defend- 
ant said  ;  and  there  are  numerous  cases  that  after  thus  tak* 
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ing  an  assignment  upon  the  faith  of  what  the  debtor  says,  as 
to  the  validity  or  balance  or  other  circmnstance  of  the  claim, 
he  is  estopped  to  impeach  it  by  set  off,  payment,  or  even  by 
showing  that  it  arose  on  an  illegal  coqsideration.  BvAJuxnr 
an  V.  TayloTy  Addis.  Rep.  165.  Games  v.  FUldj  2  Yeates, 
541.  W^ver  v.  M'Cord,  14  Se^.  &  Rawle^  304  Davi- 
son V.  Franklin,  1  Barn.  &  Adolph.  142.  There  was  no  pre- 
tence of  mistake  or  fraud  ;  and  the  defendant's  language 
might  be  taken  as  waiving  a  formal  settlement  of  the  mort- 
gage. It  is  like  an  endorser  waiving  notice  of  dishonor. 
Though  he  may,  if  he  choose,  insist  upon  it  as  a  condition,, 
he  shall  not  be  heard  to  do  so,  after  he  has  with  full  know^ 
ledge  of  all  the  facts  promised  to  pay. 

AH  Ellsworth's  rights  passed  to  T.  Palmer.  It  is  true 
that  the  assignment  was  taken -by  Ellsworth  as  security  for 
a  pre-existing  debt ;  and  that  may,  according  to  the  doctrine 
which,  prevails  in  this  court,  with  regard  to  eommercial 
paper,  be  said  to  detract  from  the  bona  jides  of  the\pur*> 
chase.  Ontario  Bank  v.  Worihington^  12  Wend.  598  to* 
601.  To  conclude  the  defendant  in  the  latter  ease,  the  as- 
signee must  part  with  some  right  on  the  credit  of  the  paper. 
The  doctrine  has  never  been  extended. to  the  transfer  of  a 
chose  in  action  specially  accepted  on  the  feuth  of  an  admit- 
ted debt  at  the  time  ;  and  it  ought  not  to  be.  At  such  a 
rate  an  assignee  can  never  be  safe  in  taking  paper  to  secure 
a  previous  debt.  He  tells  the  defendant  his  object,  who  re- 
plies, "  Yes,  the  paper  was  on  good  consideration  and  valid^ 
and  all  obstacles  to  payment  are  removed.  Take  it  as  se- 
curity." What  is  this  but  promising  on  an  original  con^- 
eration  to  pay  ;  what  is  it  but  saying,  if  you  will  take  an  as- 
signpeht,  I  will  be  bound  ?  The  assignment  is  taken,  an 
action  brought  and  costs  incurred  ;  and  it  would  be  to  sanc- 
tion the  sheerest  fraud,  were  we  then  to  allow  a  defence. 
The  cases  are  numerous,  and  go  on  the  ground  of  an  estop- 
pel in  pais.  The  defendant  draws  the  plaintiff  into  a  series 
of  action  and  expense,  and  meets  him  at  the  trial,  with  the 
declaration  that  all  he  said  was  false  ;  therefore  the  plaintiff 
must  lose  his  security  anf]  pay  the  costs.  In  Hall  v.  Whitey 
3  Carr.  &  Payne,  136,  the  defendant  had  admitted  to  the 
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plaintifis  that  he  had  their  deeds  in  his  possession^  In  de- 
tinue, the  defendant  proposed  to  show  that  the  deeds  never 
had  been  in  his  possession.  Best,  Ch.  J.  held  that  he  wa& 
estopped  on  the  ground  that  bis  admission  had  led  the  plain- 
tiff into  the  suit ;  and  he  directed  a  verdict  for  such  dam- 
ages as  should  compel  the  defendant  to'^urrender  the  deeds^ 
There  are,  I  venture,  a  dozen  cases  to  the  same  effect.  I  will 
(Mily  say  they  all  quadrate  with  sound  legal  morals.  See 
Wetland  Canal  Co.  v.  Hatharoay,  8  Wend.  433. 

Indeed  the  learned  counsel  who  argued  for  the  defendant 
hardly  denied  the  general  position  that  the  plaintiff  is  entitled 
to  the  $160 ;  but  he  strenuously  insisted  that  the  action  i& 
premature,  that  although  that  sum  is  due,  yet  it  is  debitum 
in  prcBsentij  solvendum  in  futuro.  That  the  right  to  de* 
mand  payment  hangs  on  a  condition  not  yet  fulfilled  :  the 
settlement  both  of  the  mortgage  and  notes^  It  is  an  answer 
that  the  notes  are  literally  settled,  and  the  mortgage  substan* 
tiallyso.  The  defendant  says  '^  the  latter  has  been  repudi-^ 
ated  in  the  vice  chancery ;  but  if  it  be  restored  on  appeal^ 
there  is  still  9150  due,  over  and  above  the  mortgage.  It  is 
ascertained  to  be  out  of  the  way ;  it  can  never  touch  me  a& 
to  that  sum."  This  is  settling  to  all  substantial  purposes  at 
least ;  the  money  is  admitted  to  be  due  at  all  events,  and  na 
time  insisted  en.  Surely  the  condition  is  not  confined  to  a 
technical  insimul  computassent.  The  meaning  of  the  con- 
tract is  that  the  defendant  shall  not  be  obliged  to  pay  for  the 
land  twice :  vi2.  to  the  plaintiff  and  also  to  Thompson^  He 
agrees  with  the  assignee  in  effect,  that  the  mortgage  shall  be 
considered  as  settled  so  far  as  to  fix  the  small  balance  for 
which  the  assignment  is  taken ;  and  the  judge  by  limiting 
the  recovery  to  that  balance,  secured  him  against  all  iigury. 

New  trial  denied. 
ToL.  XXI.  13 
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Webb  vs.  Bindon  &  McCrady. 

Wh«ie  landf  wet*  told  under  an  ezeention  and  the  property  oonTeyed  by  the 
dieriff  to  the  parohaaer,  who  eold  the  same  to  a  third  perw>a,  who  reeoftrcy- 
ed  the  premieef  to  the  fint  pnrehaeer,  it  toa$  held  that  the  last  deed  was 
not  void  for  elSamperty^  althonsrh  the  grantor  in  the  eaOie,  at  the  time  of  the 
exeeuHon,  waa  not  in  the  actual  poeeeesion  of  the  lande,  they  being  at  the 
time  the  etthjectof  eontroverey  by  ouit  in  court,  the  grantor  having  brought 
ejectment  for  the  recovery  of  the  landi— this  decision  being  made  on  the 
principle  that  the  defendants  were  quaei  tenants  of  the  grantor,  and  conld 
not  be  deemed  to  Hold  advereely. 

Evidence  to  show  that/  at  the  time  of  the  reconveyance,  the  suit  brought  by 
the  grantor  had  been  settled  and  was  ended,  was  held  to  be  admissible 
notwithstanding  the  production  of  a  record  on  the  other  side  that  the  suit 
was  pending,  and  further,  that  such  evidence  did  not  contradict  the  record. 

It  aeeme,  that  by  the  alteration  of  the  statute  of  champerty ^  the  taking  of  a 
conveyance /rom  a  party  in  poeaeeeion  of  lands,  the  euhject  of  controterey 
hy  euit  in  court,  is  no  longer  forbidden. 

This  was  an  action  of  ejectment,,  tried  at  the  Clinton  cir- 
cuit  in  January,  1838,  before  the  Hon.  John  Willard,  one 
of  the  circuit  judges. 

The  plaintiff  on  the  11th  March,  1829,  obtained  a  judg- 
ment against  Joseph  Bindon^  for  $526  63,  which  was  revived 
by  sdre  facias  agaiDst  the  defendants  in  this  suit,  alleging: 
them  to  be  devisees  of  the  defendant  in  the  original  judgr 
ment.  The  judgment  roll  on  the  sdre  facias  being  docket- 
ed 16th  November,  1833.  An  execution  was  issued  reciting 
both  judgments,  and  the  premises  in  question  in  this  cause 
were  jold  at  public  vendue  and  bought  in  by  the  plaintiff,  to 
whom  the  sheriff  of  Clinton,  on  the  15th  of  April,  1836,  ex- 
ecuted a  deed  of  the  premises.  On  the  day  of  receiving 
such  deed  the  plaintiff  conveyed  the  premises  to  one  Ralph 
Rawdcut  who  on  the  28th  August,  1837,  reconveyed  them 
to  the  plaintiff.  This  action  was  commenced  on  the  14th 
October,  1837.  The  plaintiff  having  rested,  the  defen- 
dants produced  the  exemplification  of  the  record  of  a  judg- 
ment in  an  action  of  ejectment  brought  by  Ralph  Raw- 
dan  against  the  now  defendants,  in  May,  1835,  for  the  re- 
covery of  the  identical  premises  claimed  in  the  present  ac- 
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tioB.  From  that  record  it  appeared  that  the  defendants  put 
in  a  demurrer  to  the  plaintiff's  declaration,  that  an  impart 
lance  was  granted  until  Octeber  term,  1837,  when  judg* 
ment  was  entered  against  the  plaintiff  for  not  joining  in  de- 
murrer, and  costs  awarded  against  him.  The  record  was 
filed  on*  the  22d  November^  1837.  The  defendants  also 
proved  that  the  no^r  plaintiff  had  knowledge  of  the  pen- 
dency  of  the  suit  in  favor  of  Rawdon.  To  rebut  the  whole 
of  this  evidence  the  plaintiff  offered  to  prove  that  the  suit 
in  favor  of  Bawdon  was  settled  and  ended  previous  to  the 
conveyance  from  Rawdon  to  him.  The  judge  viewing  such 
evidence  as  contradicting  the  record  produced,  refused 
to  receive  it.  The  defendants  now  insisted  that  the  deed 
from  Rawdon  to  the  plaintiff  was  void  fet  ckampertjff  it 
having  been  executed  during  the  pendency  of  the  suit 
brought  by  I&wdon.  A  verdict  was  thereupon  entered  for 
the  plaintiff  subject  to  the  opinion  of  this  court. 

8,  Stevens^  for  the  plaintiff. 

A.  Tdber,  for  the  defendants. 

By  the  Courts  NsLsofr,  Ch.  J.  The  statute  2^R.  S.  691, 
\  5,  declares,  that  if  any  person  shall  take  a  conveyance  of 
lands  from  any  one  not  being  in  the  possession  thereof  while 
they  are  the  subject  of  controversy  by  suit  in  court,  knowing 
the  pendency  of  such  suit,  and  that  the  grantor  was  not  in 
possession  of  such  lands,  he  shall  upon  conviction  be  deemed 
guilty  of  a  misdemeanor.  This  is  an  alteration  of  the  old 
statute,  or  at  least  of  the  constitiction  put  upon  it,  so  far  as 
it  does  not  prohibit  a  conveyance  by  a  person  in  possession 
of  the  premises.  8  Johns.  B.  479.  He  may  now  convey, 
notwithstanding  the  suit  pending.  The  1  R.  S.  739,  }  147, 
provides  that  every  grant  of  lands  shall  be  absolutely  void, 
if  at  the  time  of  the  delivery  thereof  such  lands  shall  be  in 
the  actual  possession  of  a  person  claiming  under  a  title  ad- 
verse to  that  of  the  grantor.  A  deed  in  violation  of  the  Jifth 
section  above  referred  to  would  be  void  at  common  law^  the 
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«ct  being  in  violation  of  a  penal  statute ;  and  if  the  convey- 
«noe  to  the  plaintiff  comes  within  it,  it  cannot  be  upheld, 
theugfh  it  should  be  conceded  not  to  be  within  the  general 
provision  of  J  147.  That  section  (147)  however,  being  in 
pari  materia^  may  aid  ns  in  the  interpretation  of  the  other  ; 
«nd  looking  at  both,  1  am  inclined  to  think  that  ^  6  does  not 
•apply  where  the  person  in  possession  does  not  hold  adversely 
to  the  grantor. 

There  is  no  reason,  or  principle  of  public  policy,  that 
Bhould  prohibit  the  landlord,  or  those  holding  that  relation  to 
the  occupant,  from  going  into  the  market  with  the  property, 
pending  a  suit  to  oust  him.  To  extend  to  a  disloyal  tenant 
the  benefit  of  the  fifth  sectitm^  would  enable  him  to  avail 
himself  of  his  own  wrong,  and  multiply  its  injurious  effects 
upon  his  landlord.  Indeed,  the  possession  of  the  tenant  iS) 
for  many  purposes,  that  of  the  landlord,  and  ttfe  case,  there- 
fore, does  not  come  fully  within  the  words  of  the  statute. 
In  this  case,  though  the  defendants  were  not  strictly  tenants 
of  Rawdon,  they  were  quasi  tenants  at  will,  and  could  not 
dispute  his  title.     1  Gaines,  188.    10  Johns,  fi.  223,  292. 

The  pendency  of  the  suit  by  Rawdon  against  the  defend- 
ants was  proved  by  the  record ;  in  answer  to  which  the 
plaintiff  offered  to  show  that  it  was  in  fact  settled  before  the 
reconveyance.  •The  (deed  bears  date  28th  August,  1837,  and 
the  judgment  against  Rawdon  was  entered  in  October  term 
•of  that  year.  It  may,  I  think,  be  doubted  whether  the  proof 
•offered  went  to  impeach  the  verity  of  the  record  within  the 
•meaning  of  the  rule.  Phil.  Ev.  223.  10  Johns.  R.  51. 
The  notion  may  have  been  terminated  by  settlement  of  the 
parties  previous  to  the  reconveyance,  consistent  with  the 
subsequent  entry  of  the  judgment.  It  is  not,  however,  im- 
portant  to. express  an  opinion  on  this  point. 

[The  verdict  having  been  entered  in  a  manner  which,  in 
the  opinion  of  the  court,  would  not  give  the  plaintiff  as  great 
an  interest  as  he  \vna  entitled  to,  the  court,  instead  of  ren* 
<dering  judgment  for  the  plaintiff,  ordered  anew  trial.] 
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Lincoln  vs.  Crandelj.  and  others. 

Where  parties  enter  inte  contract  under  seal  in  their  individmal  chmraeter9 
not  deecribing  themselyee  m  trtitf<c«,  agents  or  a  c&mmittee,  they  are  jper- 
mtnally  responsible,  althoagh  they  in  fact  contract  as  a  committee  in  anti- 
cipation of  the  incorporation  of  a  literary  institution— |)aro2  proof  is  not  ad- 
missible in  such  case  to  show  that  it  was  not  intended  that  they  shoiild 
be  personally  liable. 

Question  of  parties.  In  contemplation  of  obtaining  an 
act  of  incorporation  of  a  Ktetary  association  to  be  called  the 
De  Ruyter  Institute^  in  the  county  of  Madison,  a  meeting . 
was  held  of  persons  called  the  directors  of  the  institute  on 
the  15th  October,  1S35,  at  which  a  committee  was  appoint- 
ed to  superintend  the  erection  of  an  edifice  for  the  purposes 
of  the  institute,  consisting  of  H^nry  CrandeU^  Perry  Bur- 
dickf  L.  B,  Ooodwin,  E.  D.  Jenks,  and  Ira  Spencer.  On 
the  15th  February,  1836,  a  contract  was  drawn  up  between 
those  five  last  named  persons  on  the  one  part,  and  the 
plaintiff  om  the  other,  by  which  the  plaintiff  agreed  to  do  the 
mason  work  in  the  erection  of  a  buildkig  92  feet  in  length,  ' 
64  feet  in  width  and  of  the  hight  of  4  stories,  and  the  other 
parties  agreed  to  compensate  him  according  to  certain 
terms  specified  in  the  contract.  The  contract  purported  to 
be  by  the  parties  in  their  individual  characters.  On  the 
day  the  contract  was  drawn  up,  it  was  signed  by  the  plain- 
tiff  and  by  Goodwin^  and.  left  in  the  care  of  the  persoit  Who 
drew  it  up.  On  30th  March,  1836,  the  institute  was  ihcor- 
parated,  and  the  five  above  named  persons  together  with 
seven  others  were  constituted  by  the  act  the  first  board  of 
trustees.  On  2d  June,  1S36,  there  was  a  meeting  of  the 
board  of  directors,  at  which  the  building  committee  present- 
ed their  contracts  for  approval,  which  were  approved  by  a 
resolution  of  the  board.  On  the  same  day  the  contract  was 
'  obtained  from  the  depository,  by  Goodwin,  and  subsequent-  I 

ly  returned  with  the  signatures  of  CrandeU^  Burdick  and  I 

Jenks  attached.    The  instrument  was  executed  by  the  par-  *| 

ties  under  seal.    The  plaintiflf  havirfg  performed  the  con  | 

tract  on  his  part  and  claiming  a  balance  to  be  due  to  him,  | 

i 
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brought  an  action  for  the  recovery  of  the  same.  The  de- 
fendants proved  payments  to  a  large  amount,  but  not  to  an 
amount  siifficietit  to  satisfy  the  plaintiff's  claim.  These 
payments  were  shown  to  have  been  made  generally  by 
drafts  drawn  by  Ooodtein  as  clerk  of  the  building  committee, 
upon  Speficer  as  treasurer  of  the  institute,  which  were  paid 
by  the  treasurer  and  receipted  by  the  plaintiff.  The  case 
was  heard  before  referees,  and  on  the  hearing,  the  defend- 
ant offered  to  prove  that  they  had  uniformly  refused  to 
contract  with  the^  plaintiff  in  their  individual  characters^  or 
in  other  words,  to  be  personally  responsible  for  the  perform- 
ance of  the  stipulations,  and  that  such  was  the  agreement  of 
the  parties.  The  plaintiff  objected  to  the  evidence  offered, 
and  the  referees  sustained  the  objection.  The  referees 
made  a  report  in  favor  of  the  plaintiff  for  a  balance  of 
$360  11.    The  defendands  moved  to  set  aside  the  report. 

S.  Stevens,  for  the  defendants. 

J.  A.  Spencer^  for  the  plaintiff. 


J 


By  the  Court,  Bronbon,  J.  This  defendants  covenanted 
for  themselves  as  individuals.  They  did  not  describe  them 
selves  in  the  contract,  nor  sign  it,  as  trustees,  directors, 
agents,  committee,  &c. ;  and  there  is  nothing  in  the  contract 
from^tvhich  it  can  be  inferred  that  they  either  intended  to 
bind  any  body  but  themselves,  or  that  they  were  themselves 
unwilling  to  be  personally  bound. 

In  all  the  various  forms  in  which  the  question  was  pre- 
sented, the  referees  decided  that  the  written  contract  could 
not  be  contradicted  by  parol  proof  that  the  defendants  did 
not  intend  to  be  personally  liable.  They  decided  cor- 
rectly— and  this  answers  most  of  the  exceptions  taken  on 
the  hearing. 

Although  the  trustees  of  the  corporation  on  the  2d  June, 
1336,  approved  of  the  contract,  it  was  none  the  less  the  un- 
dertaking  of  the  defendants  individually. 

Motion  denied. 
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Sterle  vs.  Whipple. 

Where  the  holder  of  a  note  peyable  to  himself,  reqoeetjd  another  penon  to. 
proenre  the  note  to  be  dieeonnted,  who  by  placing  hie  name  upon  it  w$  an 
endoner  procured  it  to  be  done,  receired  the  avails  and  paid  oyer  the  same 
except  the  nan  of  thirty  4ollar9  which  he  retained  for  his  endorsement  and 
trouble  in  the  matter ;  it  wob  held  that  the  transaction  wes  sturioiiff,  and 
that  the  iimry  might  be  alleged  in  bar  of  a  reooyery  of  a  subseyiently  sub- 
stituted note. 

This  was  an  action  of  assumpsit  tried  al  the  Albany  cir- 
cuit in  October,  1838,  before  the  Hon.  John  P.  Cushman, 
one  of  the  circuit  judges. 

1  he  plaintiff  claimed  to  recovef  against  the  defendant  as 
the  endorser  of  a  pronrissory  note,  dated  13th  March,  1832, 
for  $1000,  made  by  one  J.  Jackson,  which  had  been  nego- 
tiated by  S.  Dutcher  to  the  plaintiff.  The  defence  set  up  to 
a  recovery  was,  that  the  note  for  $1000  had  been  received 
by  Dutcher,  to  ^able  him  among  other  thiugs  to  .take  up  a 
note  for  $763,  which  it  was  alleged  on  the  part  of  the  de- 
fendant was  usurious,  and  that  the  note  for  $1000  had  been 
negotiated  to  the  plaintiff,  under  such  eircupastances  that  the 
defence  of  usury  was  available  against  him.  In  proof  of 
the  usury,  it  was  shQwn  that  Duteher  having  lent  $250  to 
Jackson,  the  latter  brought  to  him  the  note  for  $763,  drawn 
by  one  Holdridge,  payable  to  Jackson,  endorsed  by  him  and 
a  firm  of  livery  stable  keepers,  and  desired  Dutcher  to  pro- 
cure the  same  to  be  discounted.  Dutcher  took  the  note  to  a 
bink,  and  was  there  told  if  he  would  endorse  it,  it  would  be 
discounted  ;  he  accordingly  endorsed  it  and  received  the 
avails,  which  he  applied  by  appropriating  $250,  to  refun(]l 
himself  for  the  money  lent  Jackson,  $30  for  his  endorsement 
and  the  trouble  he  had  in  the  matter,  and  the  residue  he 
paid  to  Jackson.  His  own  account  of  the  affair  is — "  I 
took  out  $250  which  belonged  to  me,  then  I  took  $30  for 
my  trouble  and  for  endorsing — I  do  not  endorse  for  no- 
thing." And  again,  "  I  told  Jackson  I  charged  $10  for  going 
to  Norton  (the  president  of  the  bank)  to  get  the  note  dis* 
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counted,  $10  for  having  used  tny  name  upon  the  note  and 
$10  for  the  bother  I  had  about  the  $260,  and  he  took  the 
balance  contentedly."  There  was  evidence  given  on  the 
part  of  the  defendant,  fot  the  purpose  of  showing  that  the 
note  for  $1000  had  been  diverted  in  its  appropriation  by 
Jacksop  from  the  purpose  for  which  it  was  made,  the  de- 
fendant being  a  mere  accommodation  endorser,  and  that  tha 
plaintiff  was  not  a  bona  fide  holder.  The  judge  submitted 
the  questions  of  wiiether  there  was  usury  in  the  transaction, 
whether  there  had  been  a  misappropriation  of  the  note,  and 
whether  the  plaintiff  was  a  bona  fide  holder,  to  the  jury,  who 
found  a  verdict  in  favor  of  the  plaintig^  for  $1444  and  83 
cents.    The  defendant  asks  for  a  new  trial. 

J.  ATcifcw^n,  for  the  defendant. 

S.  Stevensj  for  the  plaintiff. 

By  the  Courts  Cowen,  J.  The  question  whether  the 
plaintiff  was  a  bona  fide  holder,  and  whether  the  note  in 
question  had  been  used  by  Jackson  for  a  purpose  substan- 
tially different  from  what  the  defendant  intended,  when  he 
endorsed,  was,  we  think,  properly  left  to  the  jury.  But 
whether  it  was  void  for  usury  in  the  hands  of  Mr.  Dutcher, 
we  think,  should  not  have  been  left  to  them.  The  short  of 
Mr.  Dutcher's  account  is,  that  he  drew  the  money  from  the 
bank  on  the  credit  of  his  endorsement,  retained  $250  due 
him  from  Jackson,  with  $30  in  the  name  of  payment  for 
traveling  some  rods  to  see  Norton,  and  for  endorsing  and 
^for  trouble.  I  will  only  say  that  if  this  were  not  a  ttsurious 
loan,  it  is  very  diflScult  to  conceive  what  the  law  would 
esteem  such,  short  of  the  party  making  a  direct  loan  on  ex- 
press  usury.  If  one  man  give  his  acceptance  or  note  for 
another,  on  an  agreement  for  a  compensation,  it  has  long 
been  settled  that  this  is  usury  per  se.  In  one  case  an  ac- 
ceptance by  persons  not  bankers,  under  an  agreement  for 
a  commission  of  2^  per  cent,  was  held  by  Lord  EUenborough 
to  be  a  transaction  on  which  the  jury  were  bound  to  find 
usury.     Kent  v.   Lowen.  1  Camp.  177.    He  said  it  was  a 


NEW  YOSK,  MAY,  1839.  lOS 

Steele  v,  Whipple. 

mere  cloak  for  usury.  See  Matthews  q.  t  v.  Orifiths^  Peaks 
N.  P.  C.  200  :  and  Jimes  v.  Davison,  Holt's  N.  P.  Cds.  256, 
1  have  no  hesitation  in  saying  that  a  man  can  no  more  lend 
bis  endorsement  for  a  compensation  beyond  7  per  cent«  than 
his  money:  Though  it  is  not  cash  itself,  it  is  an  equivalent 
The  borrower  of  the  endorsement  is  bound  to  indemnify  the 
endorser  to  the  extent  of  the  principal  and  interest  which 
be  shall  be  compelled  to  pay.  All  beyond  is  usury,  so 
far  at  least  n^  it  is  a  mere  compensation  for  a  loan  of  credit. 
A  bank  does  no  more  than  lend  its  notes;  yet ^ it  can 
take  no  more  than  7  per  cent.  Shall  it  be  entitled  to  more 
because  it  chooses  to  put  its  bills  in  the  form  of  an  eniorae^ 
ment  ?  The  toleration  of  such  a  practice  as  that  before 
us  would  be  a  repeal  of  the  statute  of  usury.  A  man  might 
always  take  what  percent,  he  pleased,  if,  instead  of  loan* 
ing  his  money,  he  loaned  bis  credit.  He  has  only  to  keep 
the  money  in  his  pocket,  and  give  his  acceptance,  his  nbte 
or  his  endorsement.  It  would  have 'been  the  same  thing 
had  Mr.  Ducher  given  his  check,  and  charged  $30  for  the 
trouble  of  drawing  it.  To  prevent  evasion,  our  statute  is 
express  that  no  more  than  7  per  dent,  shall  be  taken  for  the 
loan  of  money,  &c.  or  a  chose  in  action.  1  Ri  S.  760,  §  2, 
2d  ed.    3  id.  611,  note. 

It  is  true,  that  a  compensation  for  expense  and  trouble, 
e.  g.  some  small  and  regular  commission  for  bills  drawn  by 
one  banker  on  another,  has  been  allowed  ;  that  is  to  say, 
it  ha^  been  put  to  the  jury  to  say  whether  it  was  a  mere  aU 
lowance  fot  trouble  in  the  regular  course  of  mercantile  bu- 
siness, and  not  for  a  loan  of  credit ;  and  verdicts  finding 
that  it  was  so,  have  been  sustained,  though  the  evidence 
tended  strongly  to  prove  usury.  Hammett  v.  Yea,  1  Bos. 
&,  Pull.  144.  "  Surely,'*  said  Eyre,  Oh.  J.,  "  thert  is  a  great 
difference  between  tran^ctions  with  bankers  and  the  ordi« 
nary  transactions  between  man  and  man.'*  He  said  the 
transaction  was  equivalent,  first,  to  a  discount  of  the  bills  ; 
and,  seccmd,  the  bills  being  drawn  on  London,  it  was  equi- 
valent to  a  separate  agreement  to  remit  the  money  so  ad« 
vanced  on  discoimt,  to  London.  He  added,  bankers  had  a 
credit  in  London  which  was  maintained  at  no  small  expense. 

Vol.  XXL  14 


106  CASES  IN  THE  SUPREME  COURT. 

Steele  ▼.  Whipple. 

And  to  this  principle  all  the  cases  are  narrowed.  Car^tairs 
V.  Steihy  4  Maule  ik  Selw.  192.  Masterinan  v.  Cowrie^  3 
Camp.  488.  It  may  apply  equally  to  bill  brokers.  Ex 
parte  Hknsonj  1  Madd.  R*  112.  Ex  parte  Gossj  2  Deac.  &, 
Chit.  240.  But  it  is  confined  to  these,  or  at  most  extends  to 
others  acting  in  the  regular  course  of  trade.  The.  reason  of 
its  being  allowed  in  those  cases,  may  be  collected  from  the 
books  I  have  cited.  This  is  going  quite  far  enough.  Bona 
Jide  expense  and  trouble  actually  incurred,  it  la  «aid  in  one 
case,  may  be  paid  on  a  loan  beside  interest,  though  ihe  lender 
be. not  engaged  in  trade.  Ex  parte  Gwyn^  2  Deac.  &  Chit. 
12.  But  if  this  be  so,  none  is  actually  shown  in  the  case  at 
bar.  The  money  was  procured  by  the  endorser,  and  with- 
holden  till  the  borrower  came  to  his  terms. 

Counsel  are  certainly  right,  when  they  say  here  was  no 
usury  in  Mr.  Norton  or  the  bank.  Had  the  original  note,^ 
rested  there,  or  in  the  hands  of  a  bona  fide  transferee  of  the 
bank,  and  either  had  brought  an  action  on  the  originiil  note, 
or  a  substituted  one,  such  action  would  lie.  Barretto  v. 
Snowdefiy  5  Wendell,  181,  was  that  case.  So  was  Coster 
V.  DUworth,  8  Cowen,  299,  and  Dagnall  v.  Wigley,  11 
East,  43.  The  reason  of  all  these  cases  was,  that  the  agent 
was  the  usurer,  and  tiot  the  man  who  advanced  the  money 
and  took  the  note.  When  the  agent  holds  the  note  and  sues, 
the  case  is  a  very  different  one.  Here  the  agent  Mr.  Dutch- 
er,  gets  the  money,  hands  it  over,  receiving  the  $30,  and  af- 
terwards takes  the  note.  The  whole  $30  was  charged  for 
merely  lending  his  name.  I. do  not  deny  that  be  might  have 
charged  for  actual  labor,  e.  g.  the  ordinary  price  for  draw- 
ing a  mortgage  or  bond,  as  a  counter  security,  or  the  like. 
So,  had  he  actually  journeyed  in  procuring  the  money,  and 
thus  incurred  expenses,  perhaps  Ex  parte  Gwyn  would  al- 
low  a  reimbursement,  if  we  are  to  follow  that  case.  But  I 
deny  that  the  case  at  bar  can  be  put  in  any  other  light  than 
a  loan  of  credit,  in  lieu  of  money.  To  allow  this,  would,  so 
far  from  discouraging,  be  to  offer  a  premium  for  usury.  It 
would  place  usurious  dealing  on  the  most  easy  terms.  A 
man  may  keep  his  cash  to  lend  out  at  his  leisure,  and  draw 
interest  on  his  name.    His  lati^udinary  charges  for  the  use 
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of  the  latter  would  be  clear  gain ;  and  an  endorser  of  high 
credit  might  make  very  great  profits. 

It  was  as  an  indemnity  or  security  for  such  a  transaction 
that  the  note  in  question  was  received  by  Mr.  Dutcher.  Its 
avails  were  made  to  cover  the  money  before  advanced  with 
the  usurious  charges,  and  a  further  advance  of  9200,  &c. 
For  these  purposes,  Mr  Dutcher  received  and  considered 
the  note  as  his  own.  The  substituted  note  was,  of  course, 
equally  usurious  in  his  hands  with  the  original  transaction ; 
and  so  the  jury  should  have  been  told.  Reed  v.  Smiihj  9 
Cowen,  647. 

The  learned  judge  charged,  that  <*  If  they  found  from  the 
evidence  that  the  note  in  Dutcher's  hands  was  usurious,'' 
the  further  inquiry  remained  as  to  the  plaintiff's  being  a  bo- 
na fide  holder,  &c.  Whereas,  we  think  the  minds  of  the 
jury  should  have  bden  disembarrassed  of  the  first  question, 
by  being  told  that  the  note  was  clearly  usurious  in  Dutch- 
er's  hands.  There  can  be  no  doubt  that  he  was  fully 
aware  of  the  consequences  to  himself,  had  he  continued  to 
hold  this  note  in  his  original  capacity,  and  sued  it  in  his  own 
name ;  and  the  single  question /for  the  jury  was,  whether  the 
circumstances  under  which  it  was  transferred  to  the  plain- 
tiff, conferred  on  him  a  paramount  right  under  the  law  as  it 
stood  at  the  time  of  the  transfer.  As  the  case  is  presented 
to  us,  we  cannot  see  whether  the  jury  have  found  that  there 
was  no  usury,  or  that  ttie  plaintiff  was  a  bona  fide  holder,  or 
both;  and  for  the  purpose  of  removing  the  difficulty,  we 
think  there  must  be  a  new  trial ;  the  costs  to  abide  the 
event. 
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Newcomb  v.  Raynor. 


Newcomb  vs.  Raynob  and  others. 

Where  there  are  three  cooaecutive  endorsers  to  a  promiasory  note,  the  rtUaae 
by  the  plaintiff  of  the  jfr^t  endorser^  is  a  bat  to  an  action  against  the  second 
«Md  third  endorsers* 

Release  of  parties.  The  plaintiff  declared  in  assumpsit 
on  the  money  pounts against  Richard  Raynor^  WiUeURay- 
nor  and  JoHah  Wright^  attaching  to  the  declaration  a  copy 
of  a  promissory  note,  with  notice  that  the  same  would  be 
given  in  evidence  under  the  money  counts  according  to  the 
statute.  The  note,  of  which  a  copy  was  given,  purported 
to  be  made  by  Richard  Raynor  for  $600,  payable  to 
Charles  Goings  or  order,  and  endorsed  by  the  payee^ 
and  by  iVUlett  Raynor  and  Josiah  Wright.  The  defend- 
ants pleaded  the  general  issuoy  and  the  cause  was  noticed 
for  trial.  At  the  circuit  WiUett  Raynor  and  Josiah  WrigM 
interposed  a  plea  of  puis  darrein  continuance,  that  on,,&c. 
at,  &p.  the  plaintiff  by  a  release  under  seal  discharged 
Charles  Goings  from  all  liability  as  endorser  of  the  note. 
Wherefore  they  prayed  judgment  if  the  plaintiff  ought  fur- 
ther to  have  or  maintain  his  aQtion,  d&c  To  this  plea  the 
plaintiff  demurred. 

B.  Davis  Nosen,  for  the  plaintiff. 

M.  T.  Reynolds^  for  the  defendants. 

By  the  Court,  Nelson,  Ch.  J.  I  am  of  opinion  the  plea 
constitutes  a  good  bar  to  the  action^  As  between  the  first 
and  subsequent  endorsers,  the  former  must  be  regarded  in 
the  light  of  principal;  he  stands  behind  them  upon  the  pa- 
per,  and  is  bound  to  take  it  up,  in  case  of  default  of  the 
maker.  A  discharge  of  him,  therefore,  by  the  holder  (re- 
garding the  relative  position  of  the  parties,)  on  general 
principles,  operates  to  release  them. 

It  is  said  their  rights  are  not  prejudiced,  as  they  may  still 
resort  to  an  action  against  him  if  subjected  to  the  payment 
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of  die  Dote,  as  the  release  leaves  the  implied  contract  exist- 
ing between  the  first  and  subsequent  endorsers  unimpaired. 
Conceding  this  to  be  so,  to  permit  a  recovery  against  the 
defendants  would  but  lead  to  an  unnecessary  circuity  of  ac- 
tion.  The  plea  shows  a  discharge  for  a  presumed  good 
consideration  (as  it  is  under  seal)  of  the  first  endorser,  and 
it  cannot  be. doubted  as  the  case  stands,  that  if  the  ijefen- 
dants  should  be  obliged  lo  call  upon  him,  the  plaintiff 
wcmld  be  bound  to  take  his  place.  The  case,  therefore, 
comes  whhin  the  faihiliar  rule,  that  a  release  of  the  princi- 
pal operates  to  discharge  the  surety. 

It  is  further  daid,  that  Goings  may  not  have  been  legally 
charged  as  an  endorser.  If  this  were  so,  the  plaintiff  should 
have  replied  the  fact,  as  we  will  not  presume  it  in  the  face 
of  the  actd  of  both  him  and  the  plaintiff  to  the  contrary. 
The  release  would  not  have  been  necessary  on  such  a  sup- 
position. 

Judgment  for  defendants  on  demurrer ;  leave  to  amend 
on  usual  terms. 


Fort  tw.  Collins. 


A  mommnt  grmnied  afler  eTide&ce  gtren  on  holK  Hdeg,  will  not  be  Mt  aaide  for 
tlMt  «&u«e  alone. 

In  this  case,  a  motion  was  made  on  the  part  of  the  plain- 
tiff to  set  aside  a  nonsuit  granted  at  the  circuit.  The  mo- 
tion was  made  on  various  grounds,  and  among  others,  for 
that  the  nonsuit  was  ordered  by  the  judge  after  evidence 
had  been  given  on  both  sides.  The  Court  said  that  the 
modem  practice  sanctioned  the  course  which  had  been  pur- 
sued at  the  circuit,  and  therefore  they  refused  to  set  aside 
the  nonsuit. 
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Buckbee  y.  Brown. 


BUCKBEE  DS.  BrOWIC. 

A  wharfinger  or  dock  matter  cannot  maintain  an  action,  in  hie  own  name,  for 
the  recovery  of  money  due  for  dockage  or  wharfajre,  from  the  owner  of 
«  yeasel  frequenting  the  pott  of  which  he  is  wharfinger,  although  by  the 
oidinanees  and  atatutee  nnder  which  he  acta  the  dockage  and  wharfage  ta 
directed  to  he  paid  to  him,  and  he  ui  required  to  coUeet  the  oame. 

Remedies  must  be  pursued  tit  the  name  of  the  party  in  intereet,  and  not  tn 
the  name  of  the  agent  who  made  the  contract,  or  whose  doty  it  is  to  make 
the  collection  of  moneys  accruing  under  such  contract.  It  is  otherwise 
as  to  baileee;  in  whose  names,  in  many  cases,  actions  may  be  maintained. 

In  an  action  for  dockage  and  irharfage  of  a  public  port,  the  defendant  by  way 
of  recoupment  may  show  that  the  port  and  whanres,  durin|(  the  accruing 
of  toll,  were  out  of  repair,  whereby  he  sustained  damage,  &c. 

Error  from  the  Albany  mayor's  court.  Broum  brought 
an  action  of  debt  against  Buckbee  for  $61  70,  the  dockage 
and  wharfage  of  a  sloop  of  which  the  defendant  was  the 
owner  and  master,  claimed  by  the  plaintiff  as  dock  nutter  o( 
the  port  of  Albany.  The  plaintiff  in  his  declaration  set  forth 
an  ordinance  of  the  corporation  fixing  the  rates  of  dockage 
and  wharfage,  and  upon  vessels  coming  to  or  lying  at  or 
within  the  docks,  wharves  or  slips  of  the  port,  and  directing 
the  same  to  be  paid  to  the  dock  master.  He  also  set  forth 
an  act  of  the  legislature,  passed  5th  Aprilj  1823,  authorizing 
the  construction  of  a  mole  or  pier  opposite  the  docks  fronting 
the  Hudson  river  so  as  to  form  a  basin,  fixing  the  rates  of 
wharfage  to  be  paid  by  the  owners  or  masters  of  vessels  en- 
tering the  basing  and  directing  the  same  to  be  collected  by  the 
wharfinger  or  dock  master,  in  the  manner  then  prescribed  by 
law,  and  after  deducting  such  sum  as  should  be  agreed  upon 
for  his  services,  to  pay  over  one  half  of  the  residue  to  the 
proprietors  of  the  pier.  He  then  averred  that  he  was  duly 
appointed  dockm^ister  in  1823,  and  has  ever  since  continued 
to  hold  such  ofiice  ;  that  at  divers  days  and  times  between 
1st  January,  1836,  and  31st  December,  1837,  the  sloop  Am- 
brose  Spencer  Tovmsendj  of  which  the  defendant  was  the 
owner  and  master,  came  to  and  laid  at  or  within  the  said 
docks,  wliarves  or  slips,  and  was  liable  to  pay  dockage  and 
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wharfige.  By  means  whereof  the  defendant  became  liable 
to  pay  to  the  plaintiff f  as  such  do^master  several  large  stni9 
of  money,  amounting  in  the  whole  to  $61  70,  for  two  years* 
dockage  add  wharfage  of  the  said  slobp,  whereby  an  action 
had  accrued  to  the  plaintiffs  Ac.  The  declaration  contained 
also  a  more  general  coont,  and  an  insimulcomputasset.  The 
defendant  pleaded  the  general  issue,  and  subjoined  a  notice 
of  special  matter  to  be  given  in  evidence  on  the  trial.  On 
the  trial  of  the  cause,  the  act  of  the  legislature  and  Ike  ordi- 
nance of  the  corporation  were  read  in  Evidence,  and  an  ad- 
mission of  the  defendant  was  proved,  that  there  was  due 
from  him  to  the  plaintiff j  as  dock  master^  the  som  claimed 
for  wharfage  and  dockage,  if  any  thing  was  due  to  the 
plaintiff;  but  that  he  and  others  bad  determined  not  to  pay^ 
as  they  intended  to  raise  a  legal  objection.  It  was  admitted 
tfiat  during  the  years  1836  and  1837  the  plaintiff  was  dock 
master.  The  defeodant's  counsel  insisted  that  the  plaintiff 
was  not  entitled  to  maintain  an  action  in  his  own  name  for 
the  dockage  and  wharfage ;  which  objection  was  overruled 
by  the  recorder. '  The  defendant  then  offered  to  prove,  in 
pursuance  of  his  notice,  that  during  the  years  1836  and 
1837,  the  basin  was  so  filled  up  that  a  vessel  couid  not  pass 
through  it  so  as  to  unlade  at  the  wharves  on  the  main  shore 
but  with  great  difficulty  and  delay,  and  that  his  vessel  was 
in  that  way  greatly  impeded  and  delayed  ;  and  also  that  lie 
was  bound  to  deliver  his  cargoes  at  the  wharves  on  the  main 
shore,  and  that  the  state  of  the  wharves  was  such  that  his 
vessel  could  not  be  unloaded  thereat,  without  erecting  a 
temporary  dock  or  platform  for  that  purpose :  this  evidence 
being  objected  to,  was  excluded  by  the  recorder,  and  the 
jury,  under  his  direction,  found  a  verdict  for  the  plaintiff  for 
$67  49,  on  which  judgment  was  entered.  The  defendant 
having  excepted  to  the  decisions  of  the  recorder,  sued  out  a 
writ  of  error. 

S.  Stevensj  for  the  plaintiff  in  error. 

A.  Taber,  for  the  defendant  in  error. 
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By  the  Court,  Cowen,  J.  IndepeDdent  of  the  statute  di- 
rection, that  the  dock  master,  &c.  shall  coUeet,  the  exclusive 
legal  interest,  if  not  in  the  docks  and  wharves  in  question, 
at  least  in  the  tolls  arising  from  their  occupation,  would  re- 
side in  the  corporation  of  Albany,  and  the  remedy  for  col- 
lection  could  be  only  in  the  name  of  the  corporation.  The 
relation  between  the  corporation  and  oocupant  is  precisely 
ttiat  of  landlord  and  tenant,  the  latter  entering  under  and 
being  estopped  to  question  their  interest.  The  wharfage 
and  dockage  are  a  rent,  for  which  the  law  allows  the  same 
concurrent  remedies,  by  action  and  distress,  as  in  the  com- 
mon case  of  landlord  and  tenant.  Bradby  on  Distresses, 
191, 193,  and  the  cases  there  cited.  Remedies,  whether  by 
action  or. distress,  must  be  pursued  in  the  name  of  the  party 
in  interest,  and  not  in  the  name  of  the  agent  who  made  the 
contract  or  one  who  is  appointed  to  make  the  collection  or  do 
both.  The  agent  stands  in  the  name  and  place  of  the  prin- 
cipal, and  in  legal  effect  it  is  the  same  as  if  the  principal 
had  acted  throughout  in  person.  Ham»  on  Parties,  4, 29.  1 
Chit.Pl.  2,  3,  ed.  ofl828. 

The  general  doctrine  is  extremely  well  settled  j  and  Pig- 
got  V.  ThompsOTij  3  Bos.  &  Pull.  147,  furnishes  an  illustra- 
tion quite  apposite  in  its  circumstances,  and  we  think  pre- 
cisely so  in  its  principle.  Commissioners  were  appointed 
by  act  of  parliament,  to  drain  certain  fen  lands,  in  whom 
and  their,  successors  certain  tolls  were  vested.  The  com- 
missioners let  the  foils  to  the  defendant  for  three  years,  by 
a  written  agreement,  whereby  he  acknowledged  to  have 
hired  the  tolls  at  so  much  per  annum,  "  to  be  paid  to  the  trea-* 
surer  of  the  commissioners  at  his  house  in  Ely.''  The  trea- 
surer was  appointed  pursuant  to  the  act  of  parliament,  with 
an  annual  salary.  The  plaintiff  held  the  office,  and  the  de- 
fendant continued  to  receive  the  tolls,  and  made  partial 
payments  of  the  rent  to  the  plaintiff  during  the  three  years ; 
and  the  action  was  brought  for  the  balance.  It  was  held 
that  the  action  would  not  lie.  Eyre,  Ch.  J.  said  the  instru- 
ment did  not  operate  as  a  promise  to  pay  the  treasurer  for  the 
the  time  being,  as^the  counsel  for  the  plaintiff  had  supposed. 
If   the   plaintiff  had   been   removed  frpm   office,  a   pay- 
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ment  to  him  would  not  have  availed  the  defimdant.  The 
manifest  inteBtion  of  the  agreement  was,  that  the  defendant 
should  pay  the  money  to  any  person  whom  the  commission* 
ers  should  choose  to  make  their  treasurer  for  the  time  being ; 
but  by  law  u  debt  is  not  so  assignable."  Heaihi  J.  said,  '<  It 
appears  to  me., that  the  aj^intment  to  pay  the  treasurer, 
was  meant  for  the  benefit  of  the  conmiissioners ;  and  they 
alone  can  sustain  the  action."  •Rooke,  J.  said,  ^<  I  think  the 
contract  was  made  with  the  commissioners."  Chambre,  J. 
said,  "  The  contract  is  to  pay  the  commissioners  through  the 
medium  of  their  officer."  The  same  principles,  in  a  case 
quite  similar,  were  acted  upon  by  the  exchequer  chamber  in 
Bowen  v.  Morris^  2  Taunt,  374. 

In  the  case  at  bar,  the  city  corporation  must  be  taken  to 
have  been  the  proprietor  of  the  ground  which  the  defendant 
occupied,  the  contract  was  made  with  their  dock  master, 
and  the  rent  payable  to  him.  So  far  this  case  is  precisely 
parallel  with  Piggot  t.  Thcmpaen,  The  declaration  in  the 
statute  that  the  toll  <<  shall  be  collected  by  the  whar^nger 
or  dock  master,  in  the  manner  now  prescribed  by  law,"  cer- 
tainly meant  no  more  than  an  express  stipulation  in  writing 
would,  to  pay  to  one  of  those  agents.  Suppose  he  had  been 
removed,  payment  might  have  been  made  to  his  successor, 
or  any  other  agent  appointed  by  the  corporation  to  receive 
it.  In  short,  the  dock  master  or  wharfinger,  or  other  per- 
son so  appointed,  would  be  the  naked  agent  to  contract,  re- 
ceive and  pay  over«as  directed  by  the  statute.  It  would  be 
a  most  singular  anomaly  were  the  promise  or  right  of  ac- 
tion to  mn  from  one  agent  to  another,  upon  the  mere  de- 
claration of  the  statute  recognizing  such  a  power  to  collect 
as  the  corporation  might  themselyes  have  conferred,  and 
such  as  they  had  probably  been  in  the  habit  of  conferring 
on  some  agent.  To  that  probably  the  statute  refers.  He 
is  ta  collect  as  he  may  now  do  by  law.  The  statute  could 
mean  no  more  than  that  he  might  collect  as  agent,  unless 
he  had  been  befcMre  *armed  with  some  peculiar  power. 
Nothing  of  that  kind  appears.  The  legislature  might,  by 
a  very  short  clause,  have  conferred  power  to  sue  in  his 
own  name  as  they  fi^equently  do  in  express  terms  on  over- 
VoL.  XXI.  15 
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seers  of  the  poor  and  others.  But  they  have  not  done 
it.  They  have  avoided  the  ordinary  words  used  to  confer 
sueh  an  artificial  remedy. 

But  the  counsel  for  the  d^ndapt  in  error  seeks  to  dis- 
tinguish the  case  by  the  provision  that,  after  collection,  the 
agent  shall  deduct  the  amount  of  his  compensation  as  agreed 
on  between  him  and  the  corporation,  and  pay  one  half  the 
balance  to  the  pier  pro])rietors,  and  one  half  to  the  corpora- 
tion. It  is  supposed  that' this  raises  such  an  interest  by  way 
of  trust  and  lien  for' wages  upon  the  fund,  as  takes  the  case 
out  of  the  general  rule.  I  do  not  collect  from  the  bill  of 
exceptions  that  any  sum  had  been  agreed  on  to  be  taken 
from  the  fund  in  the  hands  of  the  plaintiff  below.  But  if 
otherwise,  that  was  but  a  mode  of  compensation,  which  the 
corporation  might  ha:ve  revoked  by  his  removal ;  and  made 
payment  to  him  in  another  fonn,  if  any  money  had  been 
due.  Nor  was  the  mere  direction  to  pay  over,  any  thing 
beyond  what  the  agent  might  have  done  without.  It  was 
but  another  form  of  declaring  that  the  pier  proprietors,  in 
consideration  of  the  value  which  their  pier  had  superadded 
to  the  city  docks  and  wharves,  should  have  one  half' the 
toll  which  had  been  doubled  in  consequence.  The  author* 
ity  to  pay  over  in  the  mode  mentioned,  would  have  resulted 
from  the  declaration  of  the  same  right  in  any  other  form. 
The  agent  who  might  get  (he  money  would  but  be  doing 
justice  by  such  an  act ;  and  should  he  pay  the  whole  to  his 
principal,  the  corporation,  the  latter  would  be  liable  to  an 
action  for  the  shares  of  the  pier  owners,  if  withheld  on  de^ 
mand.  The  statute  was  but  directory  as  to  the  mode  of 
doing  the  business  by  the  agent.  It  raised  in  him  no  great- 
er interest^  and  no  trust  beyond  what  would  have  resulted 
from  the  legal  character  of  his  agency,  independent  of  the 
statute. 

It  is  not  necessary  to  deny  that  an  express  cantraei  to 
pay  A.  for  the  use  of  R  on  a  consideration  moving  from 
B.,  will  raise  such  a  legal  interest  by  way  of  trust  as  will 
maintain  an  action  in  A.'s  name,  though  even  that  has  been 
doubted,  as  will  be  seen  by  what  Eyre,  Ch.  J.  said  in  Ptg^- 
got  v.  TAomp^on.    Nor  is  it  necessary  to  deny  the  right  of 
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factors,  commission  merehants,  carriers,  auctioneers,  maa- 
fers  of  Tessels,  A^,,  to  maintain  actions  either  for  tortiously 
interfering  with  their  possession,  or  to  recover  prices,  or  for 
moneys  fidiing  due  lo  them  in  various  ways  in  respect  to 
their  iitterest)  duties,  liens  or  liabilities.  They  are  bailoea, 
and  have  a  special  property.  Their  right  to  sue  in  their 
own  names  will  be  found  to  arise  mainly  out  of  their  legal 
interest.  They  are  not  naked  agents.  'A  factor  or  broker 
selling  goods  under  a  del  credere  commission,  is  a  quasi 
owner.  Neither  the  principal  nor  purchaser  ohlinarily  thinks 
of  looking  beyond  him.  Morris  v.  Cleashy^  1  Maul,  tc 
Selw.  676,  580.  Sadler  v.  Leigh^  4  Camp.  196.  An  auc- 
tioneer sold  the  goods  on  the  premises  of  his  principal ;  the 
purchaser  by  a  trick  got  them  away  without  payment.  The 
auctioneer  paid  the  price  to  his  principal,  and  sued  the  pur-^ 
chaser  in  his  own  name  for  goods  sold,  and  the  action  was 
held  to  lie.  Lord  Loilghborough  gave  the  reason,  '^  that  an 
auctioneer  has  a  possession  coupled  with  an  interest  in  goods 
which  he  is  employed  to  sell ;  not  a  bare  custody  like  a  ser- 
vant or  shop-man.^  Heath,  J«  added,  if  they  should  be  stolen 
he  might  maintain  trespass.  Wilson,  J.  added  another  ground, 
that  of  estoppel ;  the  defendant  having  bought  of  the  plaintiff 
who  had  the  custody,  should  not  gainsay  his  right  to  recover 
as  vendor.  WUliams  v.  MUlingtm^  1  H.  Bl.  R.  81.  See 
also  Coppin  v.  Walker^  2  Marsh.  497,  600, 1.  7  Taunt.  237, 
240,  £1 C.  Similar  reasons  will  be  found  to  ruh  through 
those  cases  where  actions  have  been  sustained  by  the  various 
bailees  I  have  mentioned.  A  master  has  a  special  property  in 
the  vessel,  and  may,  thetefor€i,  declare  for  the  freight  of  goods 
as  carried  in  his  vessel,  though  he  be  not  the  owner.  Shields 
V.  DaviSy  6  Taunt.  65.  Another  instance  is  Atkyns  v«  Amr 
bcTj  2  Esp.  R.  493,  to  which  the  counsel  for  the  defendant 
in  error  especially  referred  us  on  the  argument  Indeed  the 
plaintiff  there  was  a  pledgee  of  the  goods,  which  he  had  sold 
as  such,  and  wa^  suing  for  the  price.  See  Brotvn  v.  Hodg- 
son,  4  Taunt  188,  as  to  a  carrier.  A  broker  in  a  matter  of 
insurance,  especially  if  he  act  under  a  del  credere  commis- 
sion,  is  also  regarded  as  principal,  and  may  sue  or  be  sued 
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in  his  own  name*  drove  v.  Duboi^^  1  T.  R.  112.  This 
case  i|3  treated  by  a  learned  writer  as  an  exception  implied 
from  the  course  of  trade.  Ham.  on  Parties,  11.  If  they  have 
no  commission  del  credere^  they  may  maintain  an  action  in 
respect  to  their  lien,  if  the  contract  be  made  in  their  own 
nameSy  though  on  account  of  their  principals.  Parker  v. 
Bectsley^  2  Maul.  &,  Selw.  423.  In  this  case  .they  claimed 
by  virtue  of  a  policy  running  to  them,  by  name,^  on  account 
of  their  principals.  Bayley,  J.  said,  that  "  by  suffering  their 
names^to  be  inserted  iii  the  policies,  the  underwriter  has 
agreed  that  they  shall  be  considered  as  principals,  if  they 
have  an  itUerestJ^ 

On  the  whole,  it  is  enough  to  see  that  the  case  before  us 
has  not  been  brought  within  any  of  the  peculiar  reasons  on 
which  exceptions  to  the  general  rule  have  been  allowed.  To 
sustain  this  action  would  be  to  authorize  a  suit  in  the  name 
of  any  ordinary  agent  for  the  management  of  an  estate,  in^ 
stead  of  requiring  it  to  be  brought  in  the. name  of  the  pro- 
prietor. It  makes  no  difference  that  part  of  the  accruing 
rents  are,  when  collected,  to  be  paid  oyer  to  another.  This 
is  not  an  assignment  of  so  much.  The  corporation  mustsue 
or  distrain  in  its  own  name,  accounting  through  its  agents  to 
the  pier  owners.  It  holds  the  entire  legal  estate  in  the  tolls ; 
one  half  in  its  own  right,  and  the  other  as  a  trustee  for  the 
pier  owners,  after  defraying  the  immediate  expenses  of  the 
management  and  collection. 

An  ulterior  point  has  been  made,  and  arises  on  the  bill 
of  exceptions,  which  we  need  not  consider  particularly,  be- 
cause the  judgment  must  be  reversed  on  the.  mistake  of  the 
name.  Looking  at  what  was  offered  in  the  court  below, 
and  taking  it  for  true,  it  seems  that  the  corporation  are 
claiming  full  toll  without  keeping  the  docks  in  repair.  It 
can  hardly  be  that  the  statute  intended  so  unreasonable  a 
thing  as  that  a  man  should  pay  full  dockage  by  the  season, 
without  the  docks  being  kept  in  good . condition.  "The 
owners  of  a  public  port  are  of  common  right  bound  to  keep 
it  in  repair,  for  the  neglect  of  which  they  are  liable  to  an 
indietment"  Bradby  on  Distresses,  191.  They  are  under 
an  implied  obligation  to  repair,  and  this  is  a  consideration  . 
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for  the  toll.  Id.  The  corporation  laboring  under  such  ob- 
ligation  in  respect  to  their  docks,  would  doubtless  be  liable 
for  special  damage,  arising  to  individuals  from  its  violation ; 
and  there  cannot  be  any  good  reason,  that  I  see,  against  re- 
coupment in  an  i^tion  for  the  rent  to  the  extent  of  such 
damage.  The  offer  of  proof  also  extended  to  foulness  of 
the  basin,  which  very  likely  was  \i^ell  founded,  from  what  1 
heard  of  it  in  April,  1837,  upon  a  dispute  between  the  state 
and  the  pier  owners.  Ex  parte  Smiih^  18  Wendell,  669. 
I  felt  very  little  doubt  then,  and  feel  very  little  now,  that 
ths  corporation  are  bound  to  keep  the  basin  in  repair,  with 
the  exception  of  certain  specific  parts  assigned  by  statute  to 
the  pier  company,  which  were  noticed  in  that  case ;  and  see 
Alb.  Carp.  v.  The  People,  11  Wendell,  689,  Nelson,  J. 

The  judgment  of  the  mayor's  court,  however,  must  be  re- 
versed on  the  first  point ;  venire  de  novo  from  court  below. 


Bennett  v^,  Earll. 


A  ^o/«a/e  of  penonal  property,  when  poeeewion  doee  not  accompany  th  e 
tranafer,  haa  no  preference  oTer  a  mortgage  of  the  aame  property  anbae- 
qvantly  ezeeated,  although  that  alao  be  QnaocompaBied  by  a  change  of 
poBMSHen.  The  mmrtguge  being  honafid*^  holda  4he  propeKy.in  prefer- 
ence to  the  hill  of  $ale;  a  change  of  posaeaiion  in  reapect  to  it  being  im- 
portant only  aa  it  regarda  ereditor»  and  tubsequent  purchaMen. 

Error  from  the  Onondaga  common  pleas.  Bennett  sued 
Earll  in  trover,  for  the  conversion  of  certain  personal  pro- 
perty. '  The  plaintiffs  claim  wbls  founded  upon  a  mortgtige 
executed  to  him  on  the  twenttf-fourth  day  ot* August,  1836, 
to  secure  the  payment  of  a  sum  of  money  on  the  first  day 
of  September  ensuing  the  date  of  the  mortgage.  The  de- 
fendant set  up  a  claim  to  the  same  property  .under  a  bill  of 
sale  executed  to  him  on  the  fifteenth  day  of  August,  nine 
days  preceding  the  date  of  the  mortgage.  Possession  of 
the  property  did  not  accompany  either  the  bill  of  sale  or 
the  mortgage,  the  former  owners  continuing  to  use  it  until 
Oehber^  1836,  when  the  defendant  took  possession  thereofi 
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and  carried  it  away.  The  court  charged  the  jury  that  both 
the  plaiutiflf  and  defendant  being  in  default  in  not  taking 
possession  of  the  property  kt  the  time  of  the  execution  of 
the  instruments,  and  the  defendant  having  been  the  first  in 
taking  possession,  was  entitled  to  the  property,  as  the  most 
vigilant  of  the  two  creditors.  The  jury  found  for  the  de- 
fendant. The  plaintiff  having  excepted  to  the  charge  of 
the  court,  sued  out  a  writ  of  error. 

J.  A.  Spencer^  for  the  plaintiff. 

B.  Davis  Noxon  for  the  defendant.. 

Bp  the  Cowr/,  Kelson,  Ch.  J.  The  charge  of  the  court 
that  as  both  parties  were  in  fault  in  not  taking  possession  of 
ffie  property  at  the  time  of  the  execution  of  the  instru- 
ments, the  defendant  was  entitled  to  pHority^  as  the  most 
vigilant,  was  erroneous,  The  statute,  2  R.  S.  136,  h  6, 
made  the  bill  of  sale  absolutely  fraudulent  as  against  "  sub- 
sequent purchasers  in  good  faith  ;"  which  term  includes  the 
mortgagee^  he  being  a  purchaser  sub  modo,  unle&is  the  con- 
tinued possession  by  the  vendor  was  sufficiently  explained, 
which  is  not  pretended  to  have  been  done  here.  As  regards 
thiB  prun'  salcj  then,  the  mortgagee  was  not  under  the  ne- 
cessity of  taking  possession  of  the  property,  this  being  only 
important  in  respect  to  creditors  and  subsequent  purchasers. 
It  is  enough  in  such  cases,  that  the  transaction  be  bona  fide, 
Gregory  v.  Thomas,  20  Wendell,  17. 

Judgment  reversed ;  venire  de  novo. 
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The  Herkimer  County  Bank  vs.  Cox  and  others. 

In  an  action  by  a  hank  agaimt  thjB  endorters  of  a  promiMory  note,  the  certifi- 
cate of  the  notary  of  the  bank,  if  h9  ita  Hoekkolder,  m  not  admiwibie  in 
oTidence  to  prove  preeentment,  protest  and  notice. 

This  was  an  action  of  assumpsit^  tried  at  the  Her]^imer 
circuit  in  May,  1838,  before  the  Hon.  Jo&n  Willard,  one 
of  the  circuit  judges. 

The  action  was  against  the  defendants  as  endorsers  of  a 
promissory  note.    For  the  purpose  of  proying  a  present- 
ment for  payment,  protest  for  non-payment,  and  notice  to 
the  endorsers,  the  plaintiffs  offered  in  evidence  the  certifi- 
cate of  Albert   O.  Storf/j  a  notary  public,  who  at  the  time 
the  protest  bears  date,  was  the  cashier  and  a  stockholder  oft 
the  bank.    The  defendants  objected  to  the  certificate  on  the) 
ground  that  the  notary  was  interested  at  the  time  the  certi-  \ 
ficate  was  made.    The  judge  overruled  the  objection,  and ) 
the  defendants  excepted.    The  jury  found  for  the  plaintiffs. 
The  defendants  ask  for  a  new  trial. 

M.  7.  Reynolds^  for  defendants. 

2>.  Burwell^  for  plaintiff. 

Bif  the  Court,  Bronson,  J.    Although  the  language  of  j 
the  statute  is  general,  that  the  certificate  of  a  notary  shall  j 
be  presumptive  evidence  of  the  facts  contained  in  it,   Stat.  I 
Sess.  of  1833,  p.  395,  i  8, 1  think  it  should  not  be  so  con- 
strued as  to  admit  the  certificate  in  a  case  where  the  nota- 
ry, by  reason  of  interest,  would  be  an  incompetent  witness/ 
The  legislature  did  not  intend  to  dispense  with  the  necessi- 
ty of  proving  a  demand  and  notice,  for  the  purpose  of  charg- 


*  The  eection  referred  to,  ii  ae  followi :  **  In  all  actions  at  law,  the  certifi- 
cate of  a  notary  under  hie  hand  and  leal  of  office,  of  the  preeentment  by  him 
of  any  promisBory  note  or  bill  of  exchange  for  acceptance  or  payment,  and  of 
any  protest  of  inch  bill  or  note  for  non-acceptance  or  non-payment,  and  of 
the  oerrice  of  notice  thereof  on  any  or  all  of  the  parties  to  inch  bill  of 
exchange  or  promifoory  note,  and  ipecifying  the  mode  of  giving  inch  notice. 
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ing  an  endorser,  but  only  to  change  the  mode  of  proof.  The 
statute  has  rendered  it  unnecessary  to  call  the  notary,  by 
giving  the  same  effect  to  certain  facts  set  forth  in  his  official 
certificate,  as  though  he  had  appeared  in  court,  and  sworn 
to  those  facts.  I  cannot  think  that  the  l^islature  intended 
to  sanction  this  secondary  evidence  in  a  case  where  tlie  of- 
ficer was  an  incompetent  witness  at  the  time  he  made  the 
certificate.  The  same  question  has  aris^  in  Pennsylvanii^ 
Bank  v.  Porter^  2  Watts,  14lj  and  the  certificate  was  re- 
jected. 

New  trial  granted. 


/ 


Beddoe^s  Executor  vs.  Wadsworth. 

Ad  eusigrue  of  coTenanIs  of  warranty  and  for  quiat  enjoyment,  may  maintaiB 
an  action  on  the  eo?enanta  when  po9§egHon  is  taken  under  the  deed  and 
there  ii  a  subsequent  eviction,  although  at  the  time  of  the  ezecutioh  of  the 
deed  the  grantor  had  no  title. 

The  coYenants  may  be  assigned  as  well  by  a  reUaae  and  quiUelavn  as  by 
deed  of  bargain  and  sale,  or  by  lease  and  release. 

The  damages  recoverable  upon  a  breach  of  covenant  of  warranty  or  for  quiet 
enjoyment,  belong  to  ilitpereonal  representative  and  not  to  the  heirs  of  the 
party  evicted. 

Where  the  evietion  takes  place  during  the  life  of  the  assignee  and  the  dam* 
ages  and  costs  are  paid  in  part  by  him,  and  in  part  by  his  executor  alter  hi» 
death,  the  facts  may  be  alleged  according  to  the  truth  of  the  case,  in  an  ac- 
tion by  the  exeontor. 

To  support  an  action  for  breach  of  covenants  of  warranty  uid  for  quiet  en- 
joyment, ao  eviction  by  title  paramount  must  be  alleged  and  proved. 

Demurrrr  to  declarai;ion.  This  was  an  action  on 
covenants  of  warranty  and  for  quiet  enjoyment,  con^ 
tained  in  a  deed  of  land,  dated  July  7ih,  1797,  exe- 
cuted  by  the  defendant  to  John  Johnston.  Each  coant 
(there  being  six  in  all)  averred  that  afterwards,  viz.  on 


and  the  reputed  place  of  residence  of  the  party  to  whom  the  same  was  given » 
and  the  post-office  nearest  thereto,  shall  be  presumptive  evidence  of  the  facts 
contained  in  such  certificate  ;  but  this  section  shall  not  apply  to  any  case  in 
which  the  defendant  shall  annex  to  his  plea  an  affidavit  denying  the  fact  of 
having  received  notice  of  non-acceptance  or  of  non-payment  of  such  note  or 
bill." 
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the  same  day,  the  defendant  by  Johnston's  direction,  and 
with,  bis  consent,  surrendered  possession  of  the  land  to 
the  testator,  John  Beddoe,  who  continued  m  possession  until 
Johnston,  on  the  16th  August,  1802,  by  indenture,  in  consid- 
eration of  one  dollar^  therein  expressed  as  in  hand  paid  by 
Beddoe,  did  "remise,  release,  and  forever  quit  claim  unto 
the  said  John  Beddoe,  his  heirs  and  assigns  forever,  all  the 
right,  title,  interest,  claim  or  demand,  which  the  said  John 
Johnston,  &c.  had  in  or  to  the  said  tract,  &c.  to  have  and 
to  hold  the  said  tract,  &c.  unto  the  s£dd  John  Beddoe,  his 
heirs  and  assigns  forever,  to  his  and  their  own  proper  use, 
benefit  and  behoof,  dec"  Each  count  stated  •an  eviction, 
from  part  of  the  premises,  while  in  possession  of  persons 
claiming  under  John  Beddoe,  the  plaintiff's  testator,  and 
during  the  lifetime  of  the  testator.  The  eviction  was  alleg- 
ed to  have  been  in  virtue  of  a  title  in  one  Rachel  Malin. 
All  the  counts  except  the  sixth  staled  this  title  to  be  para- 
mount to  the  defendant's ;  and  all  except  the  fifth  averred 
that  the  plaintiff,  cis  executor^  had  thereby  incurred  damages 
and  costs.  The  Jifth  count  averred  that  the  testator  in  his 
lifetime,  and  the  plaintiff  since  his  death,  had  been  obliged 
to  pay  them. 

The  first  and  second  counts  averred  that  the  defendant's 
deed  to  Johnston  was  given  to  and  received  by  Johnston 
for  and  in  behalf  of  Beddoe,  the  testator,  and  for  his  benefit. 

All  the  counts  except  the  third,  concluded  as  for  a  breach 
of  the  covenant  for  quiet  enjoyment  only  ;  the  third  was  for 
a  breaich  of  the  covenant  of  toarranty  only.  But  the  deed 
as  set  forth  in  each  count  in  fact  contained  covenants  of 
seisin,  of  warranty,  for  quiet  enjoyment,  and  further  assur- 
ance.   The  defendant  demurred  to  each  count. 

The  demurrers  were  argued  by 

J.  C.  Spencer i  for  the  defendant. 

Z>.  B.  Prosser^  for  the  plaintiff. 

Points  made  and  argued  on  the  part  6i  the  defendant ; 
1.  It  appears  by  all  the  counts  in  the  declaration  except 
the  sixth,  that  the  defendant  never  had  any  title  to  the  pre- 
ToL.  XXI.  16 
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mises  from  which  the  evictions  were  had ;  consequently  no 
title  passed  by  his  deed  to  Johnston^  and  none  was  or  cotild 
be  conveyed  by  Johnston  to  Beddoe,  and  as  no  estate  passed 
to  Bedd6e  there  was  no  land  to  which  the  covenants  de* 
clared  upon,  could  be  annexed  so  as  to  pass  to  iYiQ  assignee 
of  Johnston.  In  support  of  this  point  the  counsel  cited 
and  commmented  upon  the  following  authorities :  4  Kent's 
GomoL  471,  note  h ;  Hickford  v.  Page^  2  Mass.  R.  466, 
660;  Andrews  v.  Pearce,  1  Bos.  &  Pull.  N.  R.  158; 
Marston  v.  Hobbs,  2  Mass.  R.  439  ;  WheelSck  v.  Thayer,  16 
Kck.  68,  70 ;  Bartholemew  v.  Cander,  14  Pick.  167, 171 ; 
Wade  V.  Mfrwin,  11  Pick.  287;  Copetihurstv.  Copenhurstf 
T.  Raym.  27 ;  Pitcher  v.  Livingston,  4  Johns.  R.  1  to  10 ; 
Hamilton  v.  Wilson,  id.  72 ;  Greenley  ^  others  v.  Wilcox, 
1  Johns.  R.  8;  Bailey  v.  Wells,  3  Wils.  29 ;  Webb  v.  Rus- 
sell, 3  T.  R.  402 ;  Walker^s  ease,  3  Co.  R.  23  ;  Spencer's 
case,  6  Co.  R.  18 ;  Viner's  Abr.  tit.  Covenant  K.  7. 

II.  The  release  and  quit-claim  from  Johnston  to  Beddoe 
was  not  an  assignment  of  the  covenants  contained  in  the 
deed  of  the  defendant  to  Johnston.  4  Cruise's  Dig.  97  to  99, 
tit.  32  Deed,  ch.  6.  &  25 ;  Butler  v.  Duckmanton,  Cro.  Jac. 
169 ;  Noke  v.  Awder,  Cro.  Eliz.  436 ;  Bennett  v.  Irunn,  3 
Johns.  R.  363  to  366. 

ni.  The  covenants  on  which  the  action  is  brought,  being 
such  as  would  run  with  the  land,  the  action  should  have 
been  brought  by  the  heir  and  not  by  the  executor,  there  be- 
ing no  averment  that  the  personal  estate  had  been  legally 
damnified.  Hamilton  v.  Willson,  4  Johns.  R.  72,  King- 
dom V.  Not  tie,  1  Maule  &  Sel.  365.  Lacy  v.  Livingston,  2 
Lev.  66,  and  I  Tent.  176.    King  v.  Jones,  6  Taunt.  318. 

IT.  The  Jifth  count  alleges  that  both  the  testator  and  the 
executor  paid  the  damages  and  costs  on  the  eviction  of  the 
grantee  of  the  testator. 

T.  The  sixth  count  does  not  allege  a  disturbance  of  pos- 
session by  any  title  hostile,  or  inconsistent  with  that  of  the 
defendant. 

By  the  Court,  Cowen,  J.  If  the  covenants  of  warranty 
and  for  quiet  enjoyment  passed  by  the  quit-claim  deed  from 
Johnston  to  the  plaintiff's  testator,  the  right  of  action  sought 
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to  be  shown  by  the  declaration  seems  to  be  clear  in  all  the 
counts  except  the  sixth.  This  count  is  defective  in  not 
averring  that  the  eviction  was  by  a  title  paramonnt  to  that 
of  the  defendant  Webb  v,  A  exander^  7  Wendell,  281. 
Luddmgton  v.  Pulv&Ty  6  id.  404  to  406.  Greenbf  t.  Wil- 
cocks,  2  Johns.  R.  396.  EUis  v.  Welch,  6  Mass.  Rep.  246. 
Per  Savage,  Ch.  J.  in  Rickeri  v.  Snyder,  9  Wendell,  421, 
422.  4  Kent's  Comm.  479,  3d  ed.  *Non  constat  but  Bachel 
Malin  may  have  proceeded  to  eviction  upon  a  right  derived 
from  Johnston  or  the  testator  himself.  In  the  other  five 
counts,  however,  there  is  enough  to  show  that  during  the 
lifetime  of  Beddoe  the  testator,  he  either  became  personally 
liable  on  covenants  to  his  grantees  as  to  a  part  of  the  premi- 
ses from  which  they  were  evicted  by  a  title  superior  to  the 
defendants,  or  suffe];ed  an  injury  in  an  eviction  of  his  tenant 
by  a  like  snperior  title.  Then  it  is  averred  either  that  the 
plaintiff  was  compelled  to  pay  damages  and  costs  as  execu- 
tor, or,  accordiog  to  the  fifth  count,  the  testator  in  his  life- 
time  was  obliged  to  pay  a  part,  and  the  plaintiff,  another 
part  after  his  death.  In  either  case,  the  right  of  action  per- 
tained to  the  testator  personally.  The  covenant  was  broken 
by  the  eviction,  and  the  whole  damages  were  due,  Hosmer, 
Oh.  J.,  in  MUchell  v.  Warner,  6  Conn.  R.  604  to  606,  the 
right  to  which  passed  on  his  death,  not  to  his  heir,  but  to  his 
personal  representative  Hamilton  v.  Wilson,  4  Johns.  R. 
72.  A  covenant  real  ceases  to  be  such  when  broken,  and 
no  longer  runs  with  the  land.  It  would  not  go  to  the  heir 
by  death  for  the  same  reason  that  it  could  no  longer  follow 
the  land  into  the  hands  of  a  devisee  or  grantee.  See  Mark- 
land  V.  Crump,  1  Dev.  &  Bat.  94, 101 ;  Kingdom  v.  NottUf 
1  Maule  &  Sel.  365 ;  4  id.  63,  S.  C. 

This  view  of  the  case  disposes  of  all  the  minor  objections 
raised  by  the  demurrers.  There  must  be  judgment  for  the 
defendant  on  the  sixth  count,  and  for  the  plaintiff  on  all  the 
others,  unless  either  the  first  or  second  point  taken  by  the 
defendant's  counsel  is  sustainable.  ^  These  are  each  applica- 
ble to  the  remaining  five  counts. 

The  first  point  is,  that  it  ap/ears  frou^  five  of  the  counts, 
that  when  the  defendant  conveyed  to  Johnston,  he,  the  de- 
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fendant  had  no  title ;  and  as  no  estate  therefore  passed  to 
the  plaintiff's  testator,  the  covenants  v^re  not  assigned; 
that  covenants  pass  only  as  incidents  to  an  estate ;  and  if 
there  be  none,  the  covenants  cannot  be  said  to  be  annexed 
to  an  estate,  much  less  to  pass  with  it.  The  point  seems  to 
suppose  that  these  covenants  can  never  be  transferred  where 
there  is  a  total  want  of  right  in  the  original  covenant- 
tor,  though  his  deed  transfer  the  actual  possession.  It  seizes 
on  the  phrase  in  4  Rentes  Comm.  471,  note  b,  3d  ed.,  and 
other  books,  "  that  they  cannot  be  separated  from  the  land 
and  transferrred  without,  but  they  go  with  the  land  as  being 
annexed  to  the  estate,  and  bind  the  patties  in  respect  to 
privity  of  estateP  No  New  York  case  was  produced  which 
denies  that  they  pass  where  the  possession  merely  gOQs  from 
one  to  another  by  deed,  and  there  is  afterwards  a  total  fail- 
tire  of  title ;  but  there  are  several  to  the  contrary.  Withy 
V.  Mumford,  5  Cowen,  137. '  Garlock  v.  Closs,  5  id.  143,  n. 
And  see  Markland  v.  Crump,  4  Dev.  &  Bat.  94 ;  Booth  V, 
StarTj  1  Conn.  R.  244,  248.  Nor  when  we  take  the  word 
estate  in  its  most  comprehensive  meaning,  can  it  be  said 
there  is  none  in  such  a  case  to  which  the  covenant  may 
attach.  It  is  said  by  Blackstone  to  signify  the  condition  or 
circumstance  in  which  the  owner  stands  With  respect  to  his 
property,  2  Black.  Cbmm.  103,  and  a  mere  naked  possession 
is  an  irarperfect  degree  of  title  which  may  ripen  into  a  fee  by 
neglect  of  the  real  owner.  Id.  195,  6.  It  is,  in  short,  an 
inchoate  ownership  or  estate  with  which  the  covenants 
run  to  secure  it  against  a  title  paramount ;  and  in  that  sense 
is  assignable  within  the  restriction  insisted  upon.  It  is  said 
in  several  cases  that  the  covenants  of  warranty  and  quiet 
enjoyment  refer  emphatically  to  the  possession  and  not  t» 
the  title.  Waldrim  v.  MfCarty,  3  Johns.  R.  471,  3,  per 
Spencer  J.  Ckfrtz  v.  Carpenter,  5  id.  120.  The  meaning 
is,  that  however  defective  the  title  may  be,  these  covenants 
are  not  broken  till  the  possession  is  disturbed.  When  the 
latter  event  transpires,  an  action  lies  to  recover  damages  for 
the  failure  both  of  possession  and  title  according  to  the  ex^ 
tent  of  such  failure.  • 
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The  case  of  Bartholomew  v.  Candee^  4  Pick.  167,  was 
mainly  relied  upon  in  support  of  the  ground  taken  by  the 
first  point.  All  that  case  decides  is,  that  a  covenant  no  longer 
runs  with  the  land  after  it  is  broken.  The  declaration  was 
by  the  grantee  of  one  Thorp,  to  whom  the  defendant  had 
conveyed  in  fee  with  covenants  of  seidin  and  warranty ;  and 
breaches  were  assigned  upon  both.  The  defendant  pleaded 
and  the  jury  found,  that  before  the  dejfendant  "(conveyed  to 
Thorp,  he  had  conveyed  to  one  Sparks,  who  entered  and 
died  actually  seised,  leaving  the  land  to  the  children,  who 
were  still  actually  seised  when  the  defendant  conveyed  to 
Thorp.  Mr.  Justice  Wilde  arrives  at  the  conclnsion  that 
the  covenant  of  seisin  was  broken  before  the  deed  from 
Thorp  to  the  plaintiff;  and. adds — '< This  point  being  estab- 
lished,  it  is  perfectly  well  settled  that  no  action  will  lie  on 
this  contract  in  the  name  of  the  assignee.  By  the  breach 
of  the  covenant  of  seisin^  an  action  accrued  to  the  grantee, 
which  being  a  mere  chose  in  action,  was  not  assignable.^ 
He  does  not  notice  the  covenant  of  warranty,  but  seems  to 
consider  the  claim  under  that  as  standing  on  the  same 
ground ;  which  I  think  might  well  lie  under  the  pleas  as 
found  by  the  jury.  The  fair  import  of  these  was  that  neither 
Thorp  nor  the  plaintiff  ever  had  p<^isession ;  so  that,  accord- 
ing to  some  cases,  the  covenant  of  warranty  was  also  imme- 
diately broken  ;  Dfivall  V.  Craig,  2  Wheat.  45,  61,  62; 
Randolph  v.  Meak,  Mart.  &  Yerg.  68 ;  and  according  to 
our  own  it  never  could  have  any  effect.  No  possession  ever 
having  been  taken  under  the  deed,  there  could  be  no  actual 
eviction,  which  is  said  to  be  essential  to  a  recovery  upon  a 
covenant  of  warranty.  Webb  v.  Alexander,  7  Wendell,  281 
to  284,  and  the  cases  there  cited.  Jackson  ex  dem.  Montres- 
sor  V.  Rice,  3  Wendelt,  180, 182,  per  Savage,  Ch.  J.  Van- 
derkarr  v.  Vanderkarr,  11  Johns.  R.  122.  See  a  very  full 
collection  and  consideration  of  the  cases  to  this  point,  both 
as  it  respects  the  covenant  of  warranty  and  for  quiet  enjoy- 
ment, by  Hosmer,  Ch.  J.,  in  Mitchell  v.  Warner,  6  Conn. 
R.  621  to  627.  That  an  unbroken  covenant  of  warranty 
shall  run  with  the  possession  of  the  land,  was  not  questioned 
by  counsel  or  court  in  Bartholomew  v.  Candee,  nor  was  it  in 
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a  subsequent  and  similar  case,  Wheelocky*  Thayer ^  16  Pick. 
68,  also  relied  upon,  f  have  looked  through  the  other  cases 
cited  by  the  counsel  for  the^  defendant,  and  they  all  go  to  the 
point,  either  that  a  covenant  broken  ceases  to  be  assignable, 
or  that  covenants  in  gross  are  not  so.  These  positions  are 
indisputably  settled ;  and  we  have  adoped  the- first,  in  order 
to  show  that  this  action  was  properly  brought  by  John  Bed- 
doe's  executor  instead  of  his  heir.  I  do  not  except  from 
this  remark  the  case  of  Afuirew  v.  Pearce,  4  Bos.  &  Pull. 
168.  It  is  true  that  was  an  action  on  covenants  both  that 
the  defendants  had  authority  to  demise  and  for  quiet  enjoy* 
ment.  The  title  failed  before  the  plaintiff  took, an  assign* 
ment ;  he  entered  and  was  ousted  {  and  it  was  held  that  he 
could  not  recover,  because  the  mere  failure  of  the  title 
broke  the  covenants.  Mansfield^  Ch.  J.  said  expressly,  the 
assignor  had  only  a  right  of  action  left,  which  he  coqld  not 
assign.  It  would  seem  by  this  case  that,  in  England,  a  sim- 
ple failure  of  title,  without  eviction,  would  be  a  breach  of 
the^  covenant  for  quiet  enjoyment.  With  us  the  doctrine  is 
clearly  otherwise.  Kortz  v.  Carpenter^  6  Johns.  VL  120. 
Norman  v.  Wells^  17  Wendell,  160,  and  the  cases  there  cited. 
And  see  Mitchell  v.  Warner^  5  Conn.  R.  498,  522,  and  the 
very  full  reference  there  to  the  New  York  cases.  In  Andrew 
v.  Pearcey  the  lease  was  treated  as  totally  gone^  by  a  failure 
of  the  title ;  whereas  there  was  still  a  continuing  possession, 
till  the  plaintiff  was  ousted,  and  then  and  not  till  then,  ac- 
cording to  our  cases,  was  the  covenant  for  quiet  enjoyment 
broken.  There  is  a  difference  in  more  respects  than  one 
between  our  own  and  the  English  cases  as  to  what  shall 
constitute  a  breach  of  the  covenants  of  title,  so  as  to  take 
away  their  assignable  quality.  Even  a  covenant  of  seisin, 
made  and  broken  in  the  same  breath,  is  thera  held  to  run 
with  the  land,  till  actual  damages  are  sustained  by  the  breach. 
Kingdom  v.  Nottle,  1  Maule  &  Sel.  355.  4  id.  63.  Kent's 
Comm.  471,  2,  3d  ed.  says  the  reason  assigned  for  the  de- 
cision is  too  refined  to  be  sound.  The  case  is  followed  by 
Backus^  adm^r  v.  McCoy,  3  Ham.  Ohio  R.  211 ;  but  se- 
verely Qriticised  in  Mitchell  v.  Warner^  6  Conn.  R.  497  to 
606.    Kent^s  Comm.  tU  supra^  note  a. 
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Bat  secondly,  if  the  covenant  be  in  its  own  nature  avail- 
able to  the  assignee  as  a  protection  against  the  total  failure 
of  the  (defendant's  title,  and  if  it  be  assignable  by  a  grant  df 
the  land,  it  is  insisted  that  none  of  the  counts  in  the  decla- 
ration show  that  such  a  grant  was  made  from  Johnston  to 
the  plaintiflF's  testator.  All  the  counts  stop  with  averring 
that  Johnston^  for  the  consideration  of  one  dollar,  remis^dj 
released  and  forever  quit-claimed  to  the  testator  in  fee. 
Technically,  the^  are  but  words  of  release ;  and  as  no  pre- 
vious lease  from  Johnston  to  the  testator  is  shown,  it  is  sup- 
posed that  the  granting  words  are  inoperative:  This  objec- 
tion supposes  that  the  words  used  caimot  carry  the  estate  ex- 
cept as  part  of  a  conveyance  by  lease  and  release ;  and  that, 
in  order  to  give  them  effect,  a  lease  should  be  shown,  either 
by  its  production  and  proof,  in  the  usual  way,  or  its  recital  in 
the  release ;  and  this  formal  strictness  would  seem  still  to 
prevail  in  England.  Doe  ex  ckm.  Pember  v.  Wagstaff^  7 
Carr.  &  Payne,  477.  In  Benruit  v.  Irwin,  3  Johns.  R.  365, 
366,  Yan  Ness,  J.  said,  a  mere  release  or  quit-claim,  unless 
die  releasee  is  in  possession,  is  void.  But  the  declaration,  in 
the  case  at  bar,  shows  that  the  grantee  was  in  possession. 
Even  this  strictness  was,  however,  totally  exploded,  by  the 
case  of  Jackson  ex  detn.  Salisbury  v.  Fish,  10  Johns.  R.  456, 
the  operative  words  as  set  forth  in  the  declaration  being  held 
of  themselves  sufficient  to  raise  and  execute  a  use  under  the 
statute.  The  conveyance  was  there  held  good  as  a  bargain 
and  sale.  Had  that  case  occurred  to  counsel,  we  should 
doubtless  have  been  saved  the  examination  of  this  objection ; 
for  we  do  not  remember  its  being  denied  on  the  argument 
that  words  which  are  sufficient  to  pass  a  fee  in  conveyancing 
are  equally  sufficient  in  pleading  by  way  of  averment. 

The  demurrers  are  overruled  as  to  all  the  counts  except 
the  sixth,  and  judgment  must  be  given  for  l^e  plaintiff. 

The  demurrer  to  the  sixth  count  is  well  taken,  and  judg- 
ment must  be  given  for  the  defendant  as  to  that  count,  with 
leave  to  both  parties  to  amend. 
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The  People  vs.  Irvin; 

« 

The  nephew  of  a  penon  dying -intestate  and  Mised  of  an  estate  of  inheritance, 
although  a  natmralized  citizen  is  not  capable  of  inheriting  the  estate,  if  his 
father  be  an  alien  and  living  at  the  time  of  the  decease  of  the  penon  last 
seised,  notwithstanding  the  provision  in  the  statute  of  descents,  **  that  no 
person  capable  of  inheriting,  dsc.  shall  be  'precluded  from  such  inheritance 
by  reason  of  the  alienimn' of  any  aneextor  of  such  perspn." 

Our  statute  b  substantially  like  the  act  of  11,  and  12  Wm.  Ill,  ch.  6,  and 
must  receive  the  same  construction,  viz.  that  it  does  not  enable  a  penon  (o 
deduce  title  through  an  alien  ancestor  stiU  living. 

This  was  an  action  of  ejectment  tried  at  the  New  York 
circuit,  before  the  Hon.  Ogden  Edwards,  one  of  the  circuit 


The  premises  claimed  were  alleged  to  have  est  heated  by 
the  death  of  one  Thomas  Irvin  without  heirs  capable  of  in- 
heriting. Thomas  Irvin,  although  an  alien  born,  had  been 
duly  naturalized^  and  was  a  citizen  of  the  United  States. 
He  died  intestate  the  10th  May,  1837,  seised  in  fee  of  the 
premises  in  question.  He  left  no  children  or  child,  or  other 
lineal  descendant,  nor  was  \i\&  father  or  mother  living  at  the 
time  of  his  decease  ]  nor  had  he  any  brother  or  sister  except 
such  as  were  at  all  times  aliens.  He  left  at  his  decease  a 
brother  named  William^  then  and  at  ihe  time  of  the  trial  of 
this  cause  residing  in  Glasgow,  in  Scotland,  an  alien.  *A  son 
of  this  brother,  viz.  Richard  Irvin,  the  defendant  in  this 
cause,  has  resided  in  this  state  for  the  last  16  years,  and  was 
duly  naturalized  10th  December,  1834.  He  claims  as  the 
next  of  kin  capable  of  inheriting,  to  be  the  heir  at  law  of 
Thomas  Irvin,  and  has  accordingly  taken  possession  of  the 
premises.  It  was  conceded  on  his  part,  if  he  was  not  capable 
of  inheriting,  that  the  property  had  escheated.  The  jury 
found  a  special  verdict.  This  cause  was  argued  at  the  last 
October  term. 

Si  Beardsley,  (attorney-general)  for  the  people.  It  is 
conceded  by  the  defendant  that  the  property  in  question  has 
escheated^  unless  he  was  capable  of  taking  by  descent  on  the 
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decease  of  bis  uncle ;  and  it  is  insisted  on  the  part  of  the  peo- 
ple that  he  can  not  take  because  he  must  make  title  to  the 
premises  through  his  father^  who  is  an  aZi^n  and  now  living. 
2  Kent's  Comm.  65,  3d  ecL ;  9  Wheaton,  354  7  Wen- 
delli^  332.  10  id  9.  The  statutory  provision  that  no  person 
capable  of  inheriting,  &c.  shall  be  preeluded  from  such  in- 
heritance by  reason  of  the  alienism  of  any  of  his  ancestors, 

1  R.  S.  754,  ^  22,  does  not  help  the  defendant ;  having  been 
held  to  be  the  ^me  in  substance  as  the  act  of  11  and  12 
Wm.  ni,  ch.  6,  which  does  not  enable  a  person  to  deduce 
title  through  an  alien  ancestor  stiU  living.  See  authorities 
above  cited.  Under  our  statute  of  descents  the  brother  of 
the  person  last  seised  would  be  entitled  to  the  property  but 
for  his  alienage^  and  during  his  life  the  defendant  is  not 
capable  of  inheriting^  and  therefore  is  not  within  the  pro- 
visions of  the  statute.  The  fact  of  his  father  being  living 
excludes  him.  It  is  only  a  person  capable  of  inheriting 
within  the  provisions  of,  the  statute,  who  is  not  to  be  pre- 
cluded, &c. 

D.  Lordyjun.  ^  B.  F.  Butler^  for  the  defendant  insisted 
that  by  the  sixteenth  section  of  the  statute  of  descents,  which 
declares  that  '*  in  all  causes  not  provided  for  by  the  prece- 
ding rules,  the  inheritance  shall  descend  according  to  the 
course  of  the  common  law,"  as  modified  by  i  22,  of  the  same 
statute,  the  defendant  was  capable  of  taking,  IKS.  763,  § 
16,  and  764,  h  22,  and  that  our  statute  in  respect  tp  tiie  alien- 
ism of  the  ancestor  is  different  from  the  act  of  11  and  12 
Wm.  ni,  eh.  6,  and  should  be  cdnstnibd  to  authorize  a  de- 
scent to  the  nephew,  although  his  father  is  an  alien  and  still 
living.  In  support  of  this  last  position  they  cited  Yorke  on 
Forfeitures,  76,  87 ;  7  Johns.  R,  214 ;  2  Black.  Comm.  261 ; 

2  Mass.  R.  179,  n.    2  Leigh's  R.  109. 

By  the  Courts  Nelson,  Ch.  J.  William^  the  brother  of 
ihe  person  last  seised,  if  a  citizen  and  capable  of  inheriting 
at  the  time  of  the  decease  of  the  intestate,  would  have  taken 
the  estate  under  i  8,  of  our  statute  of  descents;  and  if 
dead  leaving  issue,  also  capable,  they  would  like  him  have 

Vol.  XXI.  17 
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taken  under  the  same  section.  1  R.  S.  762,  §  8.  7  Wendell, 
336.  Bnt  he  is  an  alien  and  therefore  cannot  take,  and  his 
uninheritable  blood  impedes  the  descent  to  the  naturalized 
son,  the  defendant.  It  is  perfectly  settled  upon  all  the  law, 
that  the  nephew  does  not  inherit  immediately  or  personal- 
ly from  the  uncle ;  that  he  must  derive  title  from  the  com- 
mon stock,  (the  grandfather)  through  the  blood  of  the  fath- 
er ;  he  stands  in  the  second  degree.  2  Black.  Comm.  207, 
227.  7  Wend.  332,  and  tka  cases  there  cited.  10  id.  9,  and 
6  Peters,  108. 

The  only  remaining  question  then  is,  whether  the  defend- 
ant is  brought  within  the  statute,  1  R.  S.  754,  ^  22,  amelio- 
rating the  law  in  respect  to  heirs  claiming  through  alien  an- 
cestoT9\  It  provides,  that  "  no  person  capable  of  inheriting 
under  the  provisions  of  this  chapter,  shall  be  precluded  from 
such  inheritance,  by  reason  of  the  alienism  of  any  ancestor 
of  such  person.^  This  section  was  taken,  substantially 
from  the  11  and  12  Wm.  3,  ch.  6,*  which  is  understood 
to  apply  only  to  the  case  of  a  deceased^  not  of  a  living  an- 
cestor ^  9  Wheaton,  364;  2  Kent's  Comm.  65,  3d  ed.;  7 
Wend.  339 ;  though  I  have  not  been  able  to  .find  any  ex- 
press adjudication  in  England  on  the  point.  ^        ^ 

Judgment  for  plaintiff. 


«  Th6  w(frdi  of  the  statute  of  11  and  13  Wm.  III,Dh.  6,  are  "Tliat  all 
and  erery  person  or  penans,  being  the  king's  natoral  bom  silbject  or  sub- 
jeets,  within  any  of  the  king's  veahns  or  dominions,  shall  and  may  hereafter 
lawfully  inherit  and  be  inheritable,  as  heir  or  heirs  te  any  honors,  manoii» 
lands,  tenements  or  hereditaroentSi  and  make  their  pedigrees  and  titles  by 
descent  from  any  of  their  ancestors^  lineal  or  collateral,  althongh  the  fiEither 
and  mother,  or  fathers  or  mothers,  or  other  ancestor  ^f  suph  peison  or  per- 
sons, by,  from,  through  or  under  whom  he,  she  or  they^lhall  or  may  make  or 
derive  their  title  or  pedigree,  were  or  was,  or  is  or  are,  or  shall  be  bom  out  of 
the  king's  allegiance,  and  out  of  his  majesty's  realms  and  dominions,  as  free- 
ly, fully  and  effectually  to  all  intents  and  purposes,  as  if  such  father  or  moth- 
er, or  fathers  or  mothers,  or  other  ancestor  or  ancestors,  by,  from,  through  or 
under  whom  he,  she,  or  they  shall  or  may  make  or  derive  their  title  or  pedi- 
gree,  had  been  naturalized  or  natural  bom  subjects. 
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Whitney  vs.  Lewis  and  others,  . 

Where  lands  were  sold  and  conToyed  by  deed,  containing  a  coTenant  for 
^nUt  enjoyment  J  and  the  purchaser  executed  his  bond  for  the  consideration 
money,  tf  va#  held,  that  it  is  no  defence  to  an  action  on  the  bond,  that  the 
grantor  was  not  mited  in  fee  and  Had  no  right  toeenvey  the  preiDises,  if 
there  1^  no  allegation  of  any  frandulvlit  representation  on  the  port  of  the 
plaintiff  in  respect  to  the  title.  The  abore  facta  showing  neiMier  a  /atZurs 
or  an  original  want  of  consideratioo. 

Demu&rer  to  declaration.  The  plaintiff  declared  in 
debt  on  bond  dated  4th  March,  1836,  in  the  penal  sum  of 
$5000,  conditioned  for  the  payment  of  f  2SO0,  in  six  equal 
annual  instalments,  with  interest.  The  defendants  pleaded 
l.Non  Bst factum  ;  and,  2.  That  before  the  execution  and  de- 
livery of  the  bond,  to  wit,  on  the  said  4th  Ihf  arch,  1836,  the 
I^aintiff  and  his  wife,  by  deed  of  that  date,  for  the  consid- 
eration of  $2500,  did  grant,  bargain;  sell,  &/c.  unto  thede^ 
fendants,  their  heirs  and  assigns  for  ever,  a  certain  piece  of 
land  in  the  village  of  Oswego ;  ^nA  the  plaintiffs,  by  the 
deed,  covenanted  with  the  defendants,  their  heirs  and  as- 
signs, to  warrant  and  defend  them  in  the  qiiiet  and  peace- 
able  possession  of  the  premises,  against  all  and  every  person 
lawfully  claiming  or  to  claim  the  whole  or  any  part  thereof. 
That  the  bond  was  at  the  same  time  executed  as  a  security 
for  the  payment  of  the  purchase  money ;  that  the  plaintiff 
was  not  then  and  never  had  been  seised  in  %e  of  the  land, 
nor  had  he  any  right  to  convey  in  manner  aforesaid  ;  but 
that  Martin  Van  Buren  then  was,  and  ever  since  "has  been, 
the  owner  in  fee  of  the  land,  claiming  adversely  to  the 
plaintiffr  That  the  plaintiff  at  the  time  of  executing  the 
deed,  well  knew  that  he  was  not  seised  in  fee  of  the  land, 
nor  had  the  right  to  grant  the  same  in  manner  aforesaid. 
That  the  defendants  have  not  received,  and  are  not  entitled 
to  an  estate  in  fee  in  the  land :  nor  have  they  received  any 
consideraiion  whatever  for  the  balance  remaining  due  on  the 
bond,  but  therein  the  consideration  has  wholly  failed ;  and 
so  the  defendants  say  they  have  been  defraifded  in  nrmnner 
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aforesaid.    Yerification.    There  was  a  third  plea  substan- 
tially like  the  seeond.    Demurrer  to  both  pleas,  and  joinder.* 

/.  Willictmsy  for  the  plaintiff!  The  plea  tn  this  case,  that 
the  plaintiff  was  not  seised  in  fee  and  had  no  right  to  convey 
the  land,  is  no  answer  to  an  action  of  debt  on  bond  f«r  these- 
covery  of  the  consideration  money.  The  remedy  of  the  de- 
fendants, if  any,  is  to  resort  to  the  covenants  in  the  deed.  1& 
Johns.  R.  267.  12  id.  442.  13  id.  359.  10  id.  266.  The  mere 
knowledge  of  a  grantor  that  he  had  not  a  perfect  title  at 
the  time  of  the  eonveyance,  in  the  absence  of  all  fraudulent 
representations  as  to  the  title,  does  not  affi^et  bis. right  to> 
recover  the  consideration  money.  .  2  Kent's  Comm.  471.  2 
Johns.  Ch.  B.  519.  5  Conn.  R.  628.  19  Martin's  Lou.  R. 
236.  To  make  tbQ  defence  good  in  this  case,  an  eviction 
should  have  been  averted.  2  Johns.  Ch.  R.  546.  20  Johnsv 
R.  130.    2  id.  177.    17  Wendell,  188. 

A.  Taker,  for  the  defendants.  The  consideration  of  a 
bond  in  an  action  upon  it  id  a  court  of  law,  is  inquir« 
able  into  to  the  same  extent  as  is  the  consideration  of  a  sim- 
ple contract  in  an  action  upon  it,  2  R.  S.  466,  §  77, 11  Wen- 
dell, 106,  15  id.  359.  The  defendant  by  his  plea  shows  that 
here  is  a  total  failure  of  considerationy  7  Johns*  R.  324,  11 
id^  6.0 ;  and  if  for  no  other  reason,  the  plea  should  be  sus-* 
tained,  to  prevent  circuity  of  action*  But  there  is  another 
reason.  The  plea  avers  that  the  plaintiff  toeU  knew  that  he 
was  not  seised,  and  that  he  had  no  right  to  convey,  and  thai 
they  the  defendants  have  not  received  any  consideration,, 
and  so  they  have  been  defrauded,  &c. ;  all  which  is  admitted 
by  the  demurrer,  and  constitutes  a  perfect  defence  to  the 
action.    1  Comyn  on  Cont.  38.     14  Wendell,  195. 

When  the  counsel  for  the  defendants  mentioned  11  Johns. 
R.  60,  the  case  of  Frizhefi  v.  Hoffnagle,  Mr.  Justice  Cowen 
observed  that  it  had  been  overruled  by  Vibard  v.  Johnson, 
19  Johns.  77,  and  on  looking  at  it  the  counsel  asked  leave  to 
be,  heard  in  respect  to  it  at  a  future  day,  which  was  granted. 
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He  subsec^aently  suggested  that  if  it  were  conceded  (whichi 
howerer,  he  insisted  should  be  shown  by  the  plaintiff,)  that 
the  defendants  went  into  possession  of  the  land  conveyedi 
still  it  appearing  by  the  pleadings  that  neither  party  had  any 
right  there,  it  was  manifest  that  there  was  no  consideration 
in  whole  or  in  part  for  the  bond,  and  the  plaintiff  was  not 
entitled  to  recover.  Such  was  the  decision  in  fVizbee  r, 
Hofnaffkj  which  case  he  contended  was  not  overruled 
by  Vibbard  v.  Joknsony  which  had  reference  to  a  sale  of 
chattelsj  and  depended  upon  peculiar  circumstances  :  on 
the  contrary,  Frizbee  v.  Hofnagle  is  cited  with  approba- 
tion in  McAlister  r.  Reab,  4  Wendell,  483,  491.  Again  : 
be  submitted  whether  VU^bard  v.  Johnston  is  not  itself  over-* 
ruled  by  Case  v.  Boughton^  11  Wendell,  106,  and  Hsadr. 
Stephens,  19  Wendell,  4U|  in  each  of  which  cases  the 
defendant  went  into  possession  of  the  thing  purchased,  and 
subsequently  defeated  a  recovery  of  the  consideration,  on  the 
ground  of  a  false  warranty  in  the  first,  and  a  want  of  title  in 
the  second  case* 

Bff  the  C&Ufti  Bronson,  J.  Fraud  is  not  alleged.  The 
plea  only  amounts  to  this — ^the  plaintiff,  knowing  that  the 
fee  of  the  land  was  in  a  third  person,  conveyed  the  same 
to  the  defendants,  with  a  covenant  for  quiet  enjoyment 
There  is  no  allegation  that  the  plaintiff  made  any  false  re- 
presentation,  or  any  representation  whatever  concerning  the 
title.  For  aught  that  appears,  the  defendants  knew  as 
much  about  the  title  as  the  plaintiff;  and  the  one  party 
may  have  been  as  willing  to  take  the  deed  and  trust  to  the 
covenant,  as  the  other  was  to  give  it  The  conclusion  which 
the  defendants  draw^  that  so  they  have  teen  defrauded^  does 
not  follow  from  the  facts  set  forth  in  the  plea ;  and  if  there 
was  no  fraud,  the  defence  cannot  prevail. 

The  defendants  are  al^  mistaken  in  supposing  that  the 
plea  shows  a  failure  of  the  consideration  on  which  the  bond 
was  given.  This  is  not  like  the  case  of  dependent  cove* 
nants,  or  conditions  precedent  in  a  deed,  where  perform- 
ance by  one  party  depends  on  the  prior  performance  of  the 
other :  nor  is  it  the  case  of  mutuAl  stipulations  to  do  con- 
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carrent  acts^  where  neither  can  maintain  an  action  until  he 
has  offered  to  perform  his  part  of  the  agreement.  It  is 
mach  like  the  case  of  mutual  promises,  where  the  undertake 
ing  on  one  side,  not  the  performance^  is  the  consideration 
for  the  undertaking  on  the  other  ;  and  both  parties  may  have 
an  action.  Close  v.  Miller^  10  Johns.  R.  90.,  The  agree- 
ment of  one  party  was  the  consideration  for  the  agreement 
of  the  other.  The  plaintiff  conveyed  and  covenanted,  in 
consideration  of  the .  defendants'  obliging  themselves  to  pay 
$2500 ;  and  the  defendants  bound  themselves  (o  pay  that  sum^ 
in  consideration  of  the  conveyance  and  covenant  by  the  plain- 
tiff. The  consideration  on  both  sides  was  executed — not  exe* 
cutory.  Nothing  was  to  be  done  in  future.  Although  a  right 
of  aetiou  might  afterwards  accrue  to  both  parties — to  the  one 
on  the  covenant  for  quiet  enjoyment,  and  to  the  other  on  the 
bond ;  yet  no  subsequent  event  could  make  it  strictly  accu" 
rate  to  say  that  an  executed  consideration  had  failed.  If  the 
defendants  were  to  sue  on  the  covenant  for  quiet  enjoyment, 
it  would  be  no  answer  to  say  that  they  had  not  paid  the  bond ; 
and  in  this  action  on  their  obligation,  I  do  not  see  how  a 
breach  (if  it  had  been  alleged)  of  the  plaintiff's  covenant, 
conld  be  a  defence.  It  would  be  allowing  a  set  off  of  one 
action  against  another. 

But  however  the  case  might  have  stood  had  there  been  a 
breach  of  the  covenant  for  quiet  enjoyment,  the  plea  fur- 
nishes no  ground  for  saying  that  the  consideration  of  the 
bond  has  failed.  It  is  not„  allied  that  there  has  been  an 
eviction  from  the  land,  or,  indeed,  that  any  thing  whatever 
has  happened  since  the  contract  was  made.  It  falls  much 
short  of  the  case  of  Frizbee  v.  Boffhaghj  11  Johns.  R.  60, 
on  which  the  defendants  rely,  for  there  it  appeared  that  the 
tiUe  to  land  which  had  been  conveyed  with  warranty  had 
subsequently  been  defeated  by  sale  under  a  judgment 
against  the  vendor.  This  failure  of  title  was  allowed  to  be 
set  up  as  a  defence  to  an  action  on  a  note  which  the  de- 
fendant had  given  to  secure  the  purchase  money  of  the 
land,  although  there  had  been  no  eviction.     But  this  case 
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was  virtually  overruled  in  Vibbard  v.  Johnson^  19  Johns.  R. 
77.    See  also  Lattin  v.  Vail,  17  Wendell,  188. 

The  plea  neither  makes  out  a  failure,  nor  does  it  show 
an  original  want  of  consideration.  Although  the  plaintiff 
had  no  title  whcUeveTy  yet,  if  th^re  was  no  fraud,  the  con- 
veyance of  the  land  with  a  covenant  for  quiet  enjoyment 
was  a  sufficient  consideration  for  an  undertaking  to  pay  the 
mone3^  But  the  case  stands  much  stronger  than  this  for 
the  plaintiff.  If  titlis  to  the  land  were  the  only  consideration 
for  the  l>oiid,  still  the  plea  does  not  go  to  the  whole  considera- 
tion..  It  is  not  alleged  that  the  plaintiff  had  no  interest 
whatever  in  the  land,  but  only  that  he  was  not  seised  infecj 
and  that  the  defendfeints  have  not  acquired  the  fee.  All  this 
may  be  true,  and  yet  the  plaintiff  may  have  had  a  life  es- 
tate, or  a  term  of  100  years  in  the  land.  So  too,  the  legal 
fee  may  have  been  in  a  third  person  while  the  whole  bene- 
ficial interest  was  in  the  plaintiff;  and  although  the  defen- 
dants did  not  acquire  the  fee  by  the  deed,  they  may  have  ac- 
quired a  right  to  a  conveyance  from  him  in  whom  the  fee  is 
vested.  Again,  if  the  defendants  get  nothing  else,  the  ac- 
tual seisin  or  possession  of  the  land  may  have  passed  by 
the  deed ;  and,  so  far  as  appears,  they  are  now  in  the  quiet 
enjoyment  of  the  property.  If  the.  defendatits  have  derived 
a  benefit  under  the  contract,  though  less  than  they  expected 
to  receive,  they  cannot  now  rescind  it.  The  only  way  that 
justice  can  be  don^  to  both  parties,  is  by  leaving  each  to  his 
action.  Boone  v.  Eyre,  1  H.  Black,  273,  note  (a).  Camp- 
heU  V.  Jimes,  6  T.  R,  570.  Franhlin  v.  MUler,  4  Ad.  4& 
EL  509.     Stavers  v.  Curlings  3  Bing.  N.  C.  355. 

Judgment  for  plaintiff. 
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Leffebts  v^  De  Mott  &  Inoersolx«. 

Om  of  wverhl  partners  is  a  competent  witnen  for  hie  copartners  in  an  aetioq 
^  against  them  in  wliich  ^e  is  not  made  a  defendant  for  a  debt  claimed  td  be 
due  by  the  firm,  if  he  be  released  by  hie  copartnei*  fhim  all  liabUity 
for  contribation. 
The  king's  bench  of  England  holds  that  to  render  such  a  party  competent,  it  ia 
necessary,  in  addition  to  the  release  of  his  copartners,  that  he  release  to  them 
hw  interest  in  the  surplus  of  the .  assets  of  the  firm  as  far  forth  as  the  same 
may  be  affected  by  the  demand  in  controversy :  such  release  for  that 
pnrpose  is  here  held  ujinecesBary. 

This  was  an  action  of  assumpsit  for  wheat  sold  and  de- 
livered in  October,  1834. '  The  cause  was  referred,  and  at 
the  hearing  before  the  referees  the  plaintiff  made  out  a  pri- 
ma fade  case  by  proving  a  delivery  of  thei  wheat  at  the 
store  house  of  De  Mott,  Ingersoll  ^  Co,^  of  which  firm  the 
defendants  were  members. 

The  defendants  called  as  a  witness  JHalsey  Sandfordy  who 
was  a  member  of  the  firm  of  De  Mott,  Ingersoll  ^  Co.j 
whidi  was  dissolved  in  1836.  Sandford  was  not  made  a 
party  defendant.  They  ofiered  to  prove  by  bim  that  the 
wheat  was  not  delivered  on  a  sale  to  De  Mott,  Ingersoll  &, 
Co.,  though  received  at  their  store  house ;  but  that  it  was 
delivered  and  received  on  account  of  De  Mott  ^  Sandfordy 
another  firm  of  which  the  witness  was  a  member  with  De 
Mott,  the  now  defendant.  Sandfordy  at  the  request  of  the 
plaintifif,  was  sworn  on  his  voir  dire,  and  testified  that  he 
:was  a  member  of  the  late  firm  of  De  Mott,  Ingersoll  Jjr  Co*y 
and  produced  a  release  under  seal  whereby  the  defendants 
jointly  and  severally  released  htm  "from  all  and  every  claim 
and  demand  which  we  now  have  or  hereafter  may  or  can 
have  against  him,  by  reason  of  this  suit,  and  the  matters  in 
controversy  therein  or  by  reason  of  any  recovery  which 
may  occur  therein."  The  plaintiff  objected  to  the  compe- 
tency c^f  Sandford  as  a  witness,  and  the  objection  was  sus- 
tained. Re  then  further  testified  in  his  voir  dire^  that  the 
firm  of  De  Mott,  Ingersoll  ^  Co,  had  no  joint  property  sub- 
ject to  an  execution  at  law,  of  which  the  witness  had  any 
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knowledge,  and  that  he  had  executed  a  release  to  De  Mod 
and  IngersolU  which  was  produced,  whereby  he  released 
them  "from  all  and  every  claim  and  demand  which  I  now 
have  or  hereafter  mfty  or  can  have  against  thrni  by  rea- 
son of  this  suit  and  the  makers  in  controversy  therein,  or  by 
reason  of  any  recovery  which  ni.ty  occur  therein/'  The 
plaintiff  persevered  in  his  objectiou,  and  the  witness  was 
rejected  by  the  referees,  who  reported  iu  favor  of  the  plain- 
tiff. The  defendants  now  move  that  the  report  be  set  aside, 
and  for  a  rehearing.    • 

L,  H.  Sand  ford,  for  the  defendants. 

/  Williamsy  for  the  plaintiff. 

By  the  Courts  Cowen,  J.  The  English  rule  formerly 
was,  that  a  partner  of  the  defendants,  though  omitted  as  a 
party,  could  not  be  rendered  competent  by  any  interchange 
of  releases  between  him  and  his  copartners,  becansf,  should 
the  plaintiff  foil  to  collect  the  debt  of  the  defendants  by  rea- 
son of  their  death  or  insolvency,  he  might  still  sue  tj^e  wit- 
ness in  equity,  1  PhiL  E^.  60,  134,  7th  ed.  '  Cheyne  v. 
JSToop*,  4  Esp.  R.  112.  .  Sivions  v.  /Smi/AjKyl.  &  Mood.  N.  P. 
Oas.  29.  There '  is,  however,  according  to  our  own  cases 
and  one  in  Massachusetts,  an  end  of  all  claim  both  at  kw 
and  in  equity  against  the  partner  not  sued,  by  a  recovery  in  a 
separate  action  against  his  copartners,  ftobertson  v.  Smithy 
J8  Johns.^R.  469-  Oibbs  v.  Bryant,  1  Pick.  1 X8.  Pemy  v.. 
Martin,  4  Johns.  Ch.  R.  566.  This  is  a  general  if  not  ati 
universal  rule  as  Xo  joint  debtors^  and  even  joint  and  several 
debtors,  who  are  sued  jointly.  A  judgment  against  one  ex- 
tinguishes all  farther  remedy  against  the  other  on  the  origi- 
nal obligation.  Beltshoover  V.  The  Cofnmonwealth,!  Watts, 
126.  WUiiamsr.  M' Fall,  ISerg.  A, ReiVfrle,2S0.  Downe^ 
T.  Farm.  ^  Mech,  Bank  of  Cfreencastle,  13  id.  288.  See 
also  BedelVs  adnCr  v.  Keethley,  6  Monfoe,  601,  and  Vane- 
man  v.  Herdman,  3  Watts,  202. '  Therefore  in  Baghy  T* 
Osborne,  2  Wendell,  52^,  this  court  held  that  a  release  from 
the  defendaut  to  the  witness  restored  his  competency^.    See 
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alsb  Wmngsr.  Consequa,  t  Peters' CCR.  301, 306,  S,  P. 
Le  Rof/,  B^ymrd  ^  Co.  v.  Johnson,  2  Peters^  R.  186,  S.  P. 
See  also  Chapman  v,  Andrews,  ^  Wendell,  240,  243 ;  JZait* 
aom  V*  Keyesy  9  Coweiij  128  j  Clarkson  v.  Carter^  3  id.  84 ; 
and  Robertson  ▼.  MiUs,:2  Har.  &  Gill,  98.  Th^  king's 
bench  in  the  late  case  of  Wibon  Y.JERrstfABejn.  fc  AdoL 
760,  have  come  to  the  same* result  npon  similai:  premises,  with 
the  qualification  that  instead  of  a  single  release,  viz.  from  the 
defendants  to  the  witness,  there  must  b^  mutual  releases,  as 
in  the  case  at  bar.  Mr.  Phillipps,  therefore,  tn  his  8th  e<U* 
tion,  A.  D.  1838, 1  vol.  p.  153,.  4,  has  recanted  his  former 
rule.  The  English  case,  cited  proceeds  on  the  notion  tha^^ 
by  a  recovery  against  the  defendants,  the  surplus  of  the 
witness  on  winding  vup  the  accounts  of  the  firm  will  be  di- 
minished, and  that  be  should  therefore  be  required  to  release 
his  interest  in  that  surplus,  af  least  so  far  fi$  it  may  be  af- 
fected by  the  sum  in  controversy.  He  is  supposed,  without 
such  release,  to  be  still  testifying  in  favor  of  ajund  in  which 
he  is  interested.  1  have  thought  a  good  deal  of  that,  on 
di&rent  occasions,  but  never  could  see  how  the  witness^ 
partnership  balance  was  to  be  aiSected,  after  the  defendants^ 
by  their  release  to  him,  had  cut  off  all  claim  to  contribution 
either  for  damages  or  costs.  Surely  they  can  never  after- 
wards rqake  any  charge  which  shall  diminish  hia  interest  in 
any  way.  Can  the  plaintiffs  proceed,  by  execution  against 
the  partnership  fund  in  his  possession  ?  According  to  our 
own  decisions,  and  what  fell  from  the  king's  bench  in  Wil-- 
sonv.Hirsij  there  is  an.end  of  the  partnership  claim,  i^ 
such,' be  the  recovery  which  way  it  will.  The  plaintiff  has 
individualized  the  debt.  To  be  sure,  he  may  levy  on  tho 
common  property ;  bi\t  I  take  it  this  must  be  like  any  other 
levy  upon,  an  execution  agiainst  A.  on  the  goods  of  A.  and  B., 
copartners.  It  stands  subject  to  an  account  between  A.  and 
B.,  when  tbe  share  of  A.  alone  after  firm  debts  paid  is  made 
available.  Such  a  consequence  is  no  argument  for  shutting 
out  the  copartner  of  A.  as  intfsrested.  His  oath  is  directed^ 
lipt  to  the  protection  of  his  own,  but  A.^s  interest  only. 
..  In  the  case  at  bar,  if  mutual  releases  were  nec^si^ry, 
thfl^e  may  be  jome  question  whether  that  executed'  by  Sandr. 
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ford  was  so  woided  as  to  reach  nad  cut  off  his.  surjlua ; 
bat  i  ^nnot^briag  myself  to  think  that  a  release  from  hiAi 
was  necessary;  An  additional  reason,  if  any  be  requisite, 
is  as  stated  by  Sftadfonl  oil  bis  ^oir  dirBf  tlutt  no  property 
was  left  to  the  firm  which  was  tangible  to  a  legarezecution ; 
and  it  is  clear  that  the  choses  in  action  of  the  firm  could  not 
be  reached  by  a  creditor's  bill  beyond  the  defendcint's  sepa* 
rate  interest  Qiibject  to  an  account. 

There  ^  however,  I  think,  no  reason  for  lerising  the  doe^- 
trine  of  BcLgley  v.  Oshoyne^  and  adding  the  refease  from  the 
witness.  That  which  he  received  hero  wa$,  sufficient  in 
form ;  it  simply  discharged  him  from  all  contribution,  and  in 
legal  ejQfect  therefore,  threw  the  Whde  suit,  upon  the  shoul- 
ders of  the;defendants.  The  referees  evidently  proceeded 
on  the  tiotion,  as  it  formerly  stood  in  the  English  books, 
of  the  Witnji^'  ultimate  liability  on  his  copartner's  death  or 
insolvency.    In  this  we  think  they  erred. 

The  report  mast,  therefore,  be  set  "aside,  and  the  cause  be 
reheard  by  the^satue  referees,  the  costs  to  abide  the  evottt 


The  Ctxca  and  ScHENccrrADT  Rail  Eoad   Company 
vs.  BrinckekAoff. 

Wh6ra  it  wat  ftllegred  in  a  declaration  that  an  agreement  wm  entered  into 
between  a  rail  road  eorapanj  and  an  iadividnal,  by  which  Ihe  latter 
itipalated,  that  if  the  former  wenld  Ibicate  their  road  and  terminate  It  at  a 
certain  pla^e,  and  should  require  certain  lands  in  the  Ticinity  of  each  termi* 
nation  for  th^  purposes  of  the  road,  that  be  would  pay  tho  damans  whMsh 
shooid  be  appraised  to  the  owners  of  the  )ande ;  l&nd  the  plaintifis  then  pro- 
ceeded to  aver  that  the  element  being  so  made,  afterwards,  to  wit,  on,  &c., 
at,  &cu  in  eotiMideration  thereof^  and  ,tbat  the  plaintifib  had  promi^d  to 
perform  on  their  part,  the  defendant  promised  to  perform  ot^  his  part; 
It  wa9  held,  that  the  promise  of  the  individual  was  not  binding,  inasmooh 
as  by  the  agreement  no  obligation  was  incurred  on  the  part  ot  the  company , 
and  that  the  promise  of  th^  company  set  forth  at  made  subaeqnent  to  the 
agraement,  was  not  a  sofficient  oonsidtfration  to  soitalA  the  pitmiM  of  th# 
defendant. 

.  Demurrer  to  declaration.  The  plaintiffs  declared  agafnst 
the  defendant  Elizabeth  Brinckerhoff,  that  hj  a  certain 
agreement  made  m  writing  between,  the  ptaintiflb  and  tbijs 
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"defendaDt^  oq,  4^.,  at/^c.  it  waa  stipulated,  that  if  the  plain- 
tifis  should  locate  their  road  on  Water  street,  terminating 
At  the  square  at  the  iower^end  ofOeiiesee  street  in  Utica, 
and  should  require  for  the  purposely  of  their  ,road  certain 
lands  in  the  vicinity  of  such.tsquare  (particularly  describing 
them,)  that  the  de^c^dant  m  consideration  of  the  benefits 
which  she  would  derive  from  such  location^  would  pay 
«uch  sum  as  the  said  lands  should  be  appraised  at,  in  case 
the  same  should  be  taken  by  the  plainti^  for  the  purposes 
aforesaid,  and  should  he  appraised  according  to  the  act  in- 
•corporaUng  the  company,  as  soon  as  such  appraisal  should 
be  duly 'Confirmed^    The  plaintiffs  then  proceed  as  follows: 
"^^  And  the  said  agreement  being  so  n^ade  as  aforesaid,  ^after« 
wards,  to  wit,  on-  the  day  and  year  aforesaid,  and  at  the 
place  aforesaid,  in  consideration  thereof  and  that  the  said 
plaintiiSsat  the  special  instance  aiod  request  p£  die  said  de- 
fendant, had  then  ^nd  there  undertaken  and  faithfully  pro^ 
mised.tbe  said  defendant  to  perform  and  fulfil  the  said  agree- 
ment in  all  things  on  their  part  to  be  performed  and  fulfilled, 
the  said   defendant-  hudertook   and  then  and  theri)  faith- 
fully promised  the  said  plaintiffs,,  to  perform  and  fulfill  the 
said  agreement  in  all  things  en  her  part  to  be  perfc^med  and 
fulfilled."    The  plaintiffs  then  aver  general  performance  on 
their  patt,  and  that  afterwards,  to  wit,  on,  &c.,  at,  &c.,  they 
did  duly  locate  their  rpad  at  the  place  d^6ig^ated  in  the 
Agreement ;  tha^  they  required  for  the  purposes  of  their  road 
the  lands  in  the  agreement  described,  and  took  the  same  for 
the  piirposes  aforesaid,  and  although  the  lands  were  ap- 
praised according  to  the  act  incorporating  the  company  at 
the  sum  of  $7590,  and  although  the  appraisal  was  after- 
wards, to  wit,  on,  &c.,  at,  d^c,  duly  confirmed,  of  all  which 
the  defendant  had  notice,  yet^  the  defendant  had  not  paid, 
&c    There  was  a'^co7i<jconot  substantially  lilce  the  first, 
except  that  it  set  forth  in.  detail  the  lands  taken  and  the 
proceedings  iiad  for  the  appraiseiitent  of  the  same.     The 
defendant  demurred   to  each  count,  assigning  as   special 
causes  of  demurrer  to  thejirs^  count  ihvit  no  consideration 
for  the  agreement  of  the  defendant  was  shown,  nor  was  it 
averred  that  there  had  been  a  leg^l  appraisement  of  the 
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lands  ^  and  to  the  second  count,  1.  No  consideration  was 
averred  4  2,  It  was  not  averted  that  an  appraisement  was  ne- 
cessary;  and  3.  U  waanot  shown  that  the  defendant  had  no- 
tice of  the  appointment  of  appraisers  or  of  their  meetings  &c. 
The  i^aintifis  joined  ia  demurier. 

/ 

S,  SlevenSi  for  the  defendant. 
M.  T.  ReynMk.Sox  tfie  plaintiffi. 

By  the  Comtj  Ne^lson,  Ch.  J.  The  diffipalty  in  sustain- 
ing this  action  is,  that  no  consideration  appears  for  the  un- 
dertaking of  the  defendant.  The  written  instrument  is  but 
a  simple  proposition,  and  no  avermeiU  that  it  was  acceded  to 
by  the  plaintiffs*  The  fact  that  they  Afterwards  located  the 
road  agreeably  to  the  terms  of  the  proposition  is,  of  itself, 
nothing ;  it  shonid  have  appeared  that  they  had  agreed  with 
the  defendant,  thus  to  locate  it  as  a  consideration  fox  the 
prooorise.  The  promiseof  each  must  be  concurrent  and  obli- 
gatory at  the  eametime  to  render  either  binding,  and  should 
be  so  stated  in  the  declaration.  1  Caines,  585.  4  Johns.  R. 
236.    7  id.  87.    3  T.  R.  653  &  U8.    9  Wend.  336. 

Thi^s  case  is  not  unlike  Burnet  v,  Biscoey  4  John&  R.  235, 
and  Cooke  v.  ChtUy,  3  T.  R.  653.  In  the  first  the  defendant 
made  an  agreement  with  the  plaintiff  on  the  20th  February, 
by  which  she  agreed  to  give  him  the  refusal  of  her  farm 
for  two  years,  frond  the  1st  April  following,  on  certain  terms 
specified.  The  plaintiff  averred  that  on  the  1st  April  he  per- 
formed the  agreement,  &c.  On  demurrer,  the  court  Say, 
there  was  no  consideration  stated—that  though  tbe  defen- 
dant agreed  to  give  the  refusal  of  the  farta,  the  plaintiff  did 
not  agree  to^  take  it — that  there  was  no  promise  on  his  part 
for  the  promise  of  the  defendant,  nor  any  fnoney  paid,  or 
other  valuable  consideration  given.  The  other  case  is,  if 
possible,  still  stronger.  There  the  defeudatU  agreed  to  give 
the  plaintiff  till  four  o'clock,  P.  M.  to  agree  to  the  proposal, 
and  the  declaration  averred  that  he  did  agree  and  gave  no- 
tice before  the  hour — still  the  judgment  was  arrested.  At 
the  time  of  entering  into  the  oofiiract  tbe  engagement  was 
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considered  all  on  one  side«-^nd  it  did  noi  appeto  that  the 
parties  came  to- any  subsequent  agreement. 

Th^  pleader  in  the  cause  before  us,  assumed  that  the  in- 
strument was  obligatory  on  both  parties  on  the  4th  August 
when  it  was  executed  by  the  defendant,  and  upon  the  strength  . 
of  the  legal  liability  arising  thiereupon  alleges,  tis  usual,  mu- 
tual promises,  by  the  parties  to  falAl  and  perform  the  afore-, 
said  agreement.  Where  this  leg^l  liability  arises  from  the 
contract  as  set  fonh,  it  is  sufficient  tb  state  it  without  edli^ging 
formally  that  the  defendant. 'promised.  1  Ohitty's  PI.  299. 
2  N.  R.  62.  And  it  is  equally  clear,  if  none  appears,  th^  su- 
ffer se  assumpsit  will  riot  help  the  -count.  Without  the  /e- 
^a/ /ioAi/i/y,  the  promise  fails./  r^ 

The  radical  vice  in  the  pleading  is,  that  the  agreement^  and 
the  undertaking  and  promise  of  the  plaintiffs  to  p^form  ft, 
-which  they  set  forth  as  the  sole  conHderation  tot  the  prtnmise 
of  the  defendant,  amounts  to  nothing,  as  the  agreement  is  not 
binding-  upon  them-^it  is  an  agreen^t  only  upon  one  side. 

The  other  objections^!  ani  inclined  to  think  untenable.  The 
appraisal  referred  to,  was  to  be  made  agreeably  to  the  act  of 
incorporation  in  such  cases  provided. 

>  Judgmeni  for4^fendant 


Odell  lis.  Buck  and  others. 

Jmbieilittf  of  mind,  jiot  mnounting^  to  lunttey  or  idiocy  ib  the  i^antor  of 
land,  is  not  sufficient  to  ayoid  hia  deed,  wheie,  in  the  obtaining  it,  there  ia 
no  fraud. 

The  doctrine  on  this  anbjeet,  laid  down  in  Jackoon  ir.  King,  4  Cowen,  1107, 
approved  and  adopted.  ** 

This  was  an  action  of  ejectment^  tried  at  Ihe  Delaware 
circuit  in  May,  1838,  before  the  Hon.  John  P.  Cushman,  one 
of  the  circuit  j udges. 

The  plaintiff  claimed  under  a  deed  to  him  from  Levi 
Buck  and  his  wife,  dated  March  29,  1830.  The  defence 
was,  that  Buckf  at  the  time  the  deed  was  given,  was  incom- 
petent to  contract  on  the  ground  of  idiocy  or  insanity.    The 
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charge  of  the  judge  was  unexceptionable,  and  the  jury 
fdiind  a  Terdict  for  the  defendants,  which  the  plaintiff  now 
moires  to  set  aside,  as  against  evidence. 

L.  Monson^  for  tfie  plaintiff.  : 

,,  Af.  T.  Reynolds^  for  the  defendi^ats. 

By  the  Courts  B  ronson,  J.  Pfom  the  evidence,  it  satisfac- 
torily appears  that  Suck,  hi  the  time  the  deed 'was  executed, 
was  not  al^no^ic,  or  one.  who  had  lost  the  u^e  of  that  reason  or 
understanding  which  he  once  bad*  His  isQpacity  for  busi- 
ness was  then  very  much  (he  same  that  it  had  always  been, 
though  possibly  his  mental,  energy  had  diminished  a  little. 
He  was  libt  an  idiot,  or  "  one  that  hath  no  understanding 
from  his  nativity."  Ahhongh  a  man  of  imbecile  mind,  he 
had  reason  and  understanding. 

Praud  was  not  set  up  as  a.  ground  of  avoiding  the  deed^ 
but  the  case  iumed  wholly  on  the  incapacity  of  the  grantor 
to  contract.  This  question  was  fully  considered  in  Jackson 
Y.  King,  4  Cowen,  207.  According  to  the  doctrine  of  that 
case,  it  is  impossible  to-  say  that  this  deed  was  void.  No 
part  of  the  evidence  goes  far  enough  to  show  a  total  want 
of  understanding ;  And  most  of  the  evidence  proves  quite 
the  contrary.  He  niade  contracts  of  seveml  descriptions, 
and  with  such' care  and  caution  as  evinced  considerable  men- 
tal energy.  He  had  been  at  school,  and  learned  to  read  and 
writej  he  performed  military  duty  ;  was  a  member  of  a 
religious  society ;  was  married  by  the  clergyman  of  that  so- 
ciety a  few  months  before  the  deed  was  executed;  h&  ap- 
pealed to  the  law  for  the  vindication  of  his  rights.  He  was 
a  man  of  weak  mind,  but  neither  a  lunatic  nor  a  fool. 

PoUbwing  ^he  case  of  Jackson  v.  King,  I  think  we  are 
bound  to  set  aside  the  verdict  as  against  evidence,  on  pay- 
ment of  costs.  '       ■      . 

New  trial  granted.     <^ 
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Id  rtplevin.  Where  the  defetidant  has  obtained  judgment  de  retomo,  aiid  sned 
oat  a  w^it  of  inquiry  to  have  hia  damages  aneased  for  detention,  the  mea- 
sure of  damage  ordinarily  is  the  inQrest  upon  the  value  of  the  goods  when 
taken,  from  the  time  of  the  taking  until  the  quarto  die  poit  succeeding  the 
execution  of  the  writ  of  inquiry.  '        '  •  . 

The  cost  of  manufacturing  a  raw  article  for  and  trdnsporting  it  to  market 
may  properly  be  inquired  into,  to  ascertain  the  vafne  of  the  arti9le  at  th« 
time  and  place  of  its  taking;  but  that  once  being  fixed,  the  measure  of 
damages  is  the  legal  intereat  upon  such  value. 

It  teems,  however,  that  where  a  wrfc  of  replevin  Se  tfucd  enl  frqudulentty,  ot 
without  color  of  rigktf  that  a  jury  wotdd  be^  warranted  in  giving  ezempltty 
damagesi  as  in  a  ease  for  a  wilful  and  malicious  treapaas. 

Damages  in  replevin.  The  defendant  in^ii  action  6f  r«. 
plevin  brought  by  the  plaintifla  for  about  200  sawriogs,  ob* 
tained  judgment  for  a  return  of  the  .property^  and  sqed  out 
a  writ  of  in^uify  of  damages,  &c.  The  logs  measured  63,588 
feet,  board  measure,  and  coi^  the  defendant  $3  25  per  1000 
feet,  delivered  on  the  canal  pear  his  'saw-mills  in  Royalton, 
Niagara  county,  where  they  were  replevied  by  the  plaintiffs 
in  the  summer  of  1832.  The  writ  of  inquiry  was  executed 
in  January,  1838.  The  defendant  proved  that  his  pirincijial 
business  was  the  sawing  of  logs,  and  transporting  the  stufi 
to  market ;  that  he  might  have  sawed  the  logs^  taken  by 
the  plaintiffs  under  the  writ  of  replevin,  in  the  summer  of 
1832;  that  those  being  taken  away,. he  had  an  inadequate 
supply  for  his  mills^;  and  that  it  was  difficult  to  supply  the 
deficiency  before  the  ensuing  winter.  He  also  proved  what 
would  have  been  the  value  of  the  stuff,  made  from  the  logs 
taken  by  the  plaintiffis,  in  the  Albany  ^nd  Troy  markets  in 
the  summer  of  1833,  (at  which  time  it  would,  in  the  ordina- 
ry course  of  business,  have  reached  those  places,  and  at 
which  places  the  defendant  usually  dealt,)  deducting  from 
such  estimate  the  cost  of  preparing  the  lumber  for  and 
transporting  it  to  market.  The  defendant  also  proved  that 
the  logs  in  question  were  sawed  by  the  plaintiiEs:  All  which 
evidence  was  objected  to  by  the  plainti^  as  inadnussible, 
bn  the  ground  tliat  the  proper  measure  of  damages  was  the 
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difference  between  the  value  of  the  logs  at  the  time  of  the  I 

deliverance,  and  what  would  have  been  their  value  at  the 

present  time,  with  interest  from  the  time  of  deliverance  ;  but 

the  objection  was  overruled,  and  the  testimony  received. 

By  the  inquisition,  it  appears  the  plaintiff's  damages  were 

assessed  at  $452. 

A.  Taber^  lor  the  plaintiffs,  moved  to  set  aside  the  inqui^ 
sition.  • 

/.  A.  Spencer,  for  the  defendant. 

By  the  Court,  Oowen,  J.  In  this  case  the  judgment  for 
a  return  will  enable  the  defendant  toiecover  the  value  of 
the  logs,  if  not  specifically  returned,  as  it  seems  they  cannot 
be,  for  it  was  in  proof  that  the  plaintiff  had  converted  them 
The  object  of  the  writ  of  inquiry  was  to  assess  damages  for 
the  detention.  This  is  ordinarily,  as  in  trespass  de  bonis  or 
trover  the  interest  upon  the  value  of  the  goods  when  taken, 
from  the  time  of  the  taking  to  the  day  of  assessing  the  dama- 
ges, or  perhaps  the  quarto  die  post  or  judgment  day  of  the 
succeeding  term.  There  are  exceptions  to  this  rule,  as  where 
it  appears  in  an  action  of  trespass  that  the  goods  were  taken 
torliously,  and  without  color  of  right.  In  such  case  the 
jury  may  assess  exemplary  damages. 

It  has  lately  been  held  at  nisi  prius,  that  the  plaintiff  may 
recover  special  damage  in  trover,  where  it  is  laid  in  the  de- 
claration. The  defendant  had  taken  the  plaintiff's  pony, 
which  was  useful  to  him  in  the  way  of  his  trade ;  and  he 
was  allowed  to  recover  the  consequent  expense  of  hiring 
another  horse,  deducting  from  that  the  amount  he  would 
have  paid  for  keeping  his  own  horse  during  the  time.  Da- 
vis V.  Oswell,  before  Parke,  B.,  7  Carr.  &  Payne,  804.  It 
was  agreed  that  the  point  had  never  been  decided  ;  and  it 
would  be  extremely  inconvenient,  not  to  say  dangerous,  to 
allow  a  plaintiff  to  lie  still  in  his  trade  for  such  an  inadequate 
cause,  and  charge  the  defendant  with  all  the  profits  of  his 
business  upon  the  conjectural  estimate  of  a  jury. 

Where  the  writ  of  replevin  has  obviously  been  perverted 
to  the  purpose  of  a  wilful  injury,  with  a  full  consciousness  in 

Vol.  XXI.  19 
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ihe  plaintiff  that  he  has  no  claim,  the  jury  may  perhaps  as- 
sess smart  money,  as  they  might  for  a  wilful  and  malicious 
trespass.  That  would  certainly  be  going  far  enough.  It 
supposes  a  right  to  recover  damages  as  for  a  malicious  prose- 
cution ;  and  to  go  even  thus  far  would  be  dangerous  unless 
a  malicious  replevin  be  considered  as  an  exception  to  the  rule 
which  allows  an  independent  action  for  a  vexatious  suit. 

Here  was  no  evidence  before  the  under  sherifi*  that  the 
wrong  done  by  the  replevin  in  question/ was  any  thing  more 
than  the  honest  assertion  of  a  supposed  claim  by  the  plain- 
tiffs. That  they  acted  fraudulently,  is  not  to  be  presumed; 
but  the  contrary.  Much  of  the  evidence  givien  before  the 
under  sheriff  was  admissible  to  show  the  market  value  of  the 
goods  at  the  time  when,  and  place  where,  they  were  taken 
by  the  writ.  The  ultimate  value  at  Albany  or  Troy>  when 
in  the  ordinary  course  of  business  the  boards  would  reach 
there,  deducting  the  expense  of  manufacture  and  the  price 
of  transportation,  were  proper  topics  of  inquiry,  with  a  view 
to  the  ascertainment  of  value  at  the  canal;  but  that  once 
being  fixed  in  the  mind  of  the  jury,  the  measure  of  damages 
was  in  this  case  the  legal  interest  upon  such  value  to  the 
day  of  the  inquisition,  or  at  farthest  to  the  next  term. 
Special  damages  for  interruption  in  the  defendant's  business 
could  not  be  allowed  ;  and,  therefore,  the  testimony  received 
with  a  view  to  fix  their  amount  should  have  been  excluded. 
I  can  hardly  suppose  a  case  in  which  this  evidence  would 
be  admissible,  unless  where  the  plaintiff  is  shown  to  have 
fraudulently  brought  his  replevin  for  the  purpose  of  work- 
ing such  a  mischief.  It  is  enough  to  say  that  the  damages 
found  here  are  much  too  high  upon  any  principle  which  the 
jury  were  authorized  to  adopt.  I  cannot  collect  from  the 
evidence  that  Uie  jogs  were  worth  over  $260  or  $260 ;  and 
ihe  inquisition  has,  for  a  detention  of  that  sum  about  six 
y.ears,  allowed  $452. 

The  inquisition  must  he  set  aside  without  costs. 
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Welch  vs.  Allen  &  Silliman.   - 

Where  a  trust  of  lands  is  wholly  nominal,  the  trust  becomes  executed  by  the 
statute  in  the  cestui  que  trusty  who  may  maintain  ejectment  for  the  recov- 
ery of  the  lands  in  his  own  name  withont  a  previous  conveyance  from  the 
tniBtee. 

Where  lands  are  panted  to  a  trustee  without  words  of  perpetuity,  he  will  by 
implication  of  law  take  a/«e,  if  such  estate  be  necessary  to  fulfill  the  objects 
of  the  trust. 

Where  a  trustee  was  directed  to  dispose  of  the  lands  granted  to  him,  and  to 
apply  the  proceeds  to  tlie  support  of  a  certain  individual  and  his  family,  and 
after  the  decease  of  such  individual  to  pay  the  residue,  if  any,  to  his  legal 
representatives ;  it  was  keld,  in  an  action  between  the  heir  at  law  and  mere 
naked  possenors,  that  on  the  death  of  such  individual  the  land  pasMd  to  his 
heir  at  law,  it  not  appearing  that  it  had  been  disposed  of  by  the  trustee. 

This  was  an  action  of  ejectment  tried  at  the  Wayne  cir- 
cuit in  April,  1838,  before  the  Hon.  Daniel  Mosely,  one  of 
the  circuit  judges. 

The  plaintiff  (Morris  Welch)  produced  in  evidence  an  act 
of  the  legislature  of  this  state,  passed  26th  March,  1802,  di- 
recting the  comraissioners  of  the  land  office  to  grant  letters 
patent  to  Matthias  B.  Tallmadge^  in  trust  for  John  Welchj 
his  heirs  and  assignees,  for  450  acres  of  unappropriated 
lands;  and  declaring  that  Tallmadge  should  dispose  of  the 
same,  and  apply  the  proceeds  to  the  support  of  John  Welch 
and  his  family,  and  after  his  decease  pay  the  residue,  if  any 
there  be,  to  his  legal  representatives.  The  plaintiff  also  pro- 
duced in  evidence  letters  patent,  issued  by  the  commission- 
ers of  the  land  office  to  Tallmadge  for  600  acres  of  land,  the 
premises  irj  question,  excepting  thereout  150  acres  in  the 
southeast  corner  of  the  tract,  in  trust  for  the  said  John  Welch, 
his  heirs  and  assigns,  pursuant  to  the  statute  above  recited. 
The  plaintiff  then  proved  that  Tallmadge  died  in  1820,  and 
that  John  Welch  died  in  1511,  leaving  the  plaintiff  his  only 
child  and  heir  at  law.  The  plaintiff  rested.  The  defendant 
moved  for  a  nonsuit ;  it  appearing  that  the  legal  title  was  ia^ 
Tallmadge  as  trustee,  and  that  the  plaintiff  as  cestui  que  trust 


148  CASES  IN  THE  SUPREME  COURT. 


Welch  V.  Allen. 


was  not  entitled  to  maintain  this  action  in  his  awn  name.  The 
judge  nonsuited  the  plaintiff,  who  now  moves  for  a  new  trial. 

S.  StevenSf  for  the  plaintiff,  insisted  that  the  trust  estate 
in  Tallmadge  ceased  on  the  death  of  John  Welch^  the  ob- 
ject of  the  trust  having  then  terminated ;  and  that  the  plain- 
tiff being  entitled  to  the  residue^  or  what  was  left  of  the  es-  ' 
tate  granted  for  the  benefit  of  his  father,  became  seised  of  the 
land  on  the  death  of  his  iatber,  and  that  without  any  con- 
veyance from  the  trustee,  1  R.  S.  727,  ^  47;  730,  §  67.  If 
it  was  necessary  that  there  should  have  been  a  conveyance, 
the  jury  would  have  been  warranted  in  finding  that  it  had 
been  executed,  upon  the  presumption  of  law  that  such  was 
the  fact. 

M.  T.  Reynolds^  for  the  defendants  contended  that  the 
trustee  had  only  a  life  estate  in  the  premises,  and  upon  his 
death  the  estate  ceased ;  but  if  he  had  a  greater  estate,  there 
are  no  circumstances  from  which  a  release  to  John  Welch  or 
to  the  plaintiff  could  be  presumed.  It  was  not  the  duty  of 
jthe  trustee  to  convey  to  either  of  them. 

By  the  Court,  Nelson,  Ch.  J.  Assuming  that  Tallmadge 
took  a/ee,  which  I  think  he  did,  such  estate  being  necessa- 
ry to  enable  him  to  fulfill  the  object  of  the  trust,  that  on  his 
death  it  descended  to  his,  heirs  or  passed  under  his  will,  as 
the  case  may  be,  after  the  death  of  John  Welch,  and  that  the 
estate  was  not  sold  as  directed  in  the  trust  deed,  the  trust  be- 
came wholly  nominaL  No  sale  was  contemplated  after  the 
death  of  Johii  Welch ;  the  reason  for  directing  it  was  to  ob- 
tain the  means  of  support  for  him  and  his  family  during  his 
lifetime,  and  on  his  death  the  surplus  was  to  go  absolutely 
to  his  heirs :  the  estate  not  havini;  been  sold,  must  take  the 
same  direction.  Besides :  the  act  and  the  letters  patent  pur- 
suant thereto,  direct  that  Tallmadge  shall  bold  in  trust  for 
John  Welch,  his  heirs,  &c. 

The  trust  therefore  being  merely  nominal  in  1830,  when 
^h3  revised  statutes  went  into  operation,  it  became  execu- 
ted in  the  cestui  que  trust  by  virtue  of  the  47th  §  of  the  ar- 
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tide  on  uses  aa4  trusts,  1  R.  S.  727,  and  consequently  the 
plaintiff  holds  the  l^gal  title,  and  is  entitled  to  maintain  the 
.action. 

New  trial  granted. 


Hanna  vj.  Rust  and  others. 


%n  an  action  of  tretpoBs,  att^uU  and  hatteryt  where  the  defendant  jastifies 
the  asaalt  on  the  ground  that  the  plaintiff  waa  makhigf  a  noise  and  distnr- 
bance  in  his  hooM^  that  bo  was  reqneated  to  depirt,  and  that  on  his  refusal 
to  do  so  the  defeadant  laid  hands  on  him  gtntly  to  remove  him— a  replica* 
lion  that  the  plaintiff  did  not  wholly  retaa^  to  depart,  and  that  he  remained 
no  longer  than  was  neeeesary  to  obtain  lus  baggage,  without  excnsing  the 
noise  after  the  requeat^  k  not  a  snfficient  answer :  besides,  such  replication 
is  bad  if  it  eonclode  to  the  country;  it  sbofdd  oonolade  with  a  verificatien, 
so  as  to  give  the  defendant  an  opportunity  to  ansifer. 

^  a  replicatifld  containing  new  matter,  alleging  that  the  defendant  of  his 
own  loron^,  and  with  more  force  and  violence  than  was  necessary,  commit- 
ted the  tresiyisseo,  should  conclude  with  a  verification. 

Where  a  plaintiff  in  such  action,  in  bis  replication,  variefl  the  place  of  the 
committing  of  4he  trespasses  from  tbat  alleged  in  the  plea,  he  nttut  exprcM' 
ly  allege  that  the  trespaeaee  a^  newly  aeeigned  are  other  and  different  tree^ 
faeeeefrom  thoee  mentioned  in  the  plea,  or  the  replication  will  be  adjudged 
bad. 

Deuuk&e^s  to  replications.  The  plaintiff  declared  in 
trespass,  assault  and  battery,  against  three  defendants,  viz. 
Rustj  Winion  and  Siewart.  The  defendant  Rust  {beaded, 
1^  the  general  issue,  and  SL  specially,  that  long  before  and 
at  the  said  time  when,  d&c.  he  was  possessed  of  a  certain 
puUic  house  at  S3nracuse,  and  the  plaintiff  a  little  before  the 
said  time  when,. &>c.  entered  and  came  into  the  house,  and 
then  and  there  made  a  great  noise  and  disturbance  therein, 
and  behaired  himself  in  a  rude,  quarrelsome  and  uncivil 
manner  towards  the  defendant  Rust^  and  towards  the  de- 
fendant WinJkm^  who  was  tha  agent  and  servant  of  Rust 
in  keeping  the  said  public  house,  and  towards  divers  persotis 
then  lawfully  in  the  house,  and  thereby  greatly  disquieted 
Rtut^  his  family,  and  guests,  d^-wbeieupon  he,  Rust^  then 
and  there  requested  the  plaintiff  to  qease  from  making  such 
noise  and  disturbauce,  and  to  depart  from  and  out  of  the 
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house,  which  the  plaiotifiT  wholly  refused  to  do ;  whereupon 
Must,  in  defence  of  the  possession  of  his  house,  and  for  the 
purpose' of  preventing  a  continuance  of  the  noise  and  dis- 
turbance, ordered  and  directed  the  defendant  Winton,  so 
being  such  servant  and  agent,  gently  to  lay  his  hands  upon 
the  plaintiff  in  order  to  remove  him  from  and  out  of  the 
house,  as  he  lawfully  might  for  the  cause  aforesaid  ;  where- 
upon Winton  gently  laid  his  hands  upon  the  plaintiff  in  or* 
der  to  remove,  and  did  remove  him  from  and  out  of  the 
house,  as  he  lawfully  might,  &c. ;  which  are  the  same  tres- 
passes, &c.  without  this,  that  Rust  was  guilty  of  the  tres- 
passes or  any  of  them  elsewhere  than  in  the  said  house,  d&c. 
Verification. 

The  plaintiff,  by  leave  of  the  court,  put  in  four  replica- 
tions to  this  plea.  First,  not  necessary  to  be  noticed. 
Second,  As  to  so  much  of  the  plea  as  alleges  that  Rust  re- 
quested him  to  cease  from  making  noise  and  disturbance,  or 
to  go  and  depart  from  and  out  of  the  house  which  the  plain- 
tiff wholly  refused  to  do,  the  plaintiff  says  that  at  the  time 
when,  Sec*  he  was  a  guest  of  Rust  at  his  public  house, 
and  had  been  for  two  days  previous,  and  his  trunk  and 
baggage  was  in  the  possession  of  Rust^  as  the  keeper  of  the 
public  house,  and  the  plaintiff  was  necessarily  indebted  to 
Rust  for  his  entertainment,  whereupon  he,  the  plaintiff,  at 
the  said  time  when,  &c.  immediately  demanded  of  Rust  his 
trunk  and  baggage,  called  for  his  bill,  and  offered  to  pay, 
and  did  pay  the  same,  and  made  all  possible  and  reasonable 
haste,  to  leave  the  house,  and  did  not  wholly  refuse  so  to  do 
in  manner  and  form  as  Rust  in  his  seccHid  plea  has  alleged, 
concluding  to  the  country.  TTiird.  As  to  so  much  of  the 
plea  as  alleges  that  Rust,  in  defence  of  the  possession,  &c. 
ordered  Winton  gently  to  lay  his  hands,  d&c.  and  that  Win 
ton,  in  pursuance  of  the  order,  did  gently  lay  his  hands  upon 
the  plaintiff  and  remove  htm,  6cc.  the  plaintiff  says,  that  the 
defendant  Rust,  at  the  said  Lime  when,  d&c.  of  his  ount  wrong 
committed  the  said  several  trespasses  to  a  greater  degree 
and  with  more  force  and  violence  than  was  necessary  for 
the  purposes  in  the  plea  mentioned,  &c.  Verification. 
Fourth.  As  to  so  much  of  the  plea  as  alleges  that  the  tres- 
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passes  were  committed  in  the  said  public  house  anljf,  the 
plaintiff  says  that  he  commenced  his  suit  for  trespasses  com- 
menced and  committed  in  the  said  public  house,  and  contin- 
ued from  within  the  house  to  the  ba^room  door,  and  from 
the  door  on  to  the  stoop,  and  from  the  stoop  on  to  the  side 
walk  in  the  public  street,  and  into  the  public  street,  and  that 
the  same  was  one  continued  trespass  from  the  beginning  to 
the  ending,  and  is  the  same  trespass  mentioned  in  the  decla- 
ration. Yerification.  The  defendant  put  in  special  demur- 
rers to  each  c4  the  above  replications. 

The  pleadings  in  relation  to  the  defendant  Winton,  raised 
the  same  questi(»is  as  on  the  second  and  fourth  refdications 
to  the  second  plea  of  Rust. 

B.  Davis  Nozon^  for  the  defendants. 

/.  A.  Spencer^  for  plaintiff. 

By  the  Couriy  Bronson,  J.  The  issue  tendered  by  the 
second  replication  is  too  narrow.  The  plaintiff  attempts  to 
excuse  his  continuance  in  the  house  after  a  request  to  de- 
part, without  giving  any  reason  for  the  noise  and  disturbance 
which  he  continued  to  make  in  the  house  after  the  request. 
And  again :  the  point  of  the  issue,  as  the  plaintiff  presents 
it,  is,  that  he  did  not  wholly  refuse  to  depart.  That  may  be 
true,  and  yet  there  may  have  been  such  a  refusal  as  would 
authoriise  the  host  or  his  servant  to  remove  him. 

Another  objeetion  to  the  replication  is,  that  it  sets  up  new 
matter,  and  then  concludes  to  the  country.  If  the  allega- 
tions that  the  plaintiff  was  a  guest  in  the  house,  that  he  de- 
manded his  trunk,  and  called  for  and  paid  his  bill,  are  of  any 
legal  importance,  the  replication  should  have  concluded  with 
a  verificatum^  so  as  to  give  the  defendant  an  opportunity  to 
answer  the  new  matter. 

The  general  replication  de  infuria  would  probably  have 
reached  all  the  pleader  had  in  mind  when  he  drew  the 
second  replication. 

2.  The  defendant  takes  two  objections  to  the  third  repli- 
cation :  first,  that  it  should  have  concluded  to  the  country ; 
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and  second,  that  the  master  is  not  liable  for  the  excess  of  his 
servant  The  answer  to  the  first  objection  is,  that  there- 
plication  contains  new  matter,  to  wit.  that  the  ti^espasses 
were  committed  to  a  greater  degree  and  with  mere  force 
and  violence  than  was  necessary  for  the  purposes  mentioned 
in  the  plea.  This  new  matter  the  defendant  should  have 
an  opportunity  to  answer,  and  therefore  the  replication  was 
-properly  concluded  with  a  verification. 

As  to  the  second  objection,  the  allegation  in  the  replica- 
tion is,  that  the  defendant  Rust,  of  his  own  wrong,  eeoMnit- 
ted  the  said  trespasses  to  a  greater  degree,  &c.  It  does 
not  raise  the  question  whether  Rust  is  answerable  for  the 
excess  of  his  servant  Winton.  That  question  may  arise  on 
the  trial,  if  Rust  takes  issue  on  the  alleged  excess.  This 
replication  is  good. 

3.  The  fourth  replication,  or  new  assignment,  ia  bad.  It 
departs  from  the  precedents  in  not  alleging  that  the  trespass 
newly  assigned  is  another  and  different  trespass  from  those 
mentioned  in  the  plea.  Gould's  PL  366,  n.  (14.)  p.  4B7, 
i  76.  1  Saimd.  299,  n.  (6).  1  Chit  PL  612.  2  id.  701, 
706.  By  omitting  to  traverse  the  plea,  the  plaintiff  admits 
that  the  supposed  trespasses  in  the  house  are  justified; 
and  yet  he  newly  assigns  those  with  other  trespaisses,  and 
thus  calls  xm  (he  defendant  to  answ-er  again,  a  matter  which 
had  already  been  sufficiently  answered^  If  in  truth,  as  the 
plaintiff  alleges^  there  Was  but  one  continued  trespass  from 
the  beginning  in  ^e  house  to  the  ending  in  the  street,>the 
plaintiff  has,  perhaps,  covered  the  whole  ground  by  his 
third  replication  that  the  defendant  committed  the  trespasser 
to  a  greater  degree  and  with  more  force  and  violence  than 
was  necessary  for  the  purposes  mentioned  in  the  plea. 
But  however  that  may  be,  there  is  no  doubt  that  the  plain- 
tiff might  have  new  assigned  as  to  time,  pitted,  or  any  other 
material  circumstance.  He  might  have  alleged  that  he 
commenced  his  action  for  an  assault  and  battery  in  the 
street;  and  then  have  eoncIiKled  according  to  the  prece- 
dents, that  the  trespasses  newly  assigned  were  other  and  dif- 
ferent from  those  mentioned  in  the  plea.  The  defendant 
would  then  have  answered,  either  denying  or  justifying  the 
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assault  ia  the  street.  As  the  new  assignment  is  drawn,  it 
is  difficult  to  say  how  the  defendant  can  plead  to  it,  if  he 
has  a  good  answer  to  offer ;  but  if  the  pleader  hod  followed 
the  precedents,  there  would  hav«  been  no  dificulty  in  an- 
swering. 

The  plaintiff  is  entitled  to  judgment  on  the  demurrer  to 
the  third  replication  to  the  second  plea  of  Rust ;  and  Rust 
is  entitled  to  a  judgment  on  thq  demurrers  to  the  second  and 
fourth  replications  to  his  second  plea.  The  defendant  Winr 
ton  is  entitled  to  judgment  on  the  demurrers  to  the  replica- 
tions to  his  pleas^ 

Ordered  accordingly.. 


Clark  vs.  Faxton  and  others.. 

Ib  mn  action  againat  stage-ooaeh  {mfprieton  ai  cowmon  turruf^  for  the  Ibnr 
ofgoodi  entruttod  to  them,  where  the  route  of  the  road  ooou^ed  by  them 
is  ftated  in  the  declaration  ae  more  txtentive  than  it  ie  in  (act,  a  non9uit 
will  not  be  granted  for  the  Tariance,  if  in  truth  the  goods  were  actually  re* 
ceived  by  them  and  loet  upon  that  portion  of  the  road  which'they  occupi- 
ed ;  and  on  the  contrary,  <e«re  will  be  given  to  the  piahitiffto  amend  with- 
'<nU  eo9t9k 

Notice  that  all  boxes  and  parcels  sent  by  a  stage-coach  will  be  at  the  rUk  'of 
the  ownere,  does  not  relieye  a  common  carrier  from  responsibility,  though 
brought  home  to  the  knowledge  of  the  owners  ef  the  goods. 

This  vi  as  an  action  on  the  caso^  tried  at  the  Oneida  cir- 
cuit, in  May,  1838»  before  the  Hon.  Robbrt  Monsli., 
one  of  the  circuit  judges. 

The  defendants  were  sued  as  comrmm  carriersaud  charged 
with  the  non-delivery  of  a  box  of  merchandize  entvusted  to 
them  in  December,  1836,  at  Bataviaf  for  carriage  to  UHcit. 
The  declaration  stated  that  they  were  common  carriers  of 
goods  and  chattels  /ram  Batavia  to  Utica.  Whereas,  by 
the  proof,  it  appeared  that  they  were  carriers  onfy  ia/toeen 
Utica  and  Canandaigtui,  and  that  from  the  latter  place  to 
Bufah,  a  line  of  stage-coaches  was  owned  and  run  by  oth* 
er  persons,  passing  on  their  way  trough  Batavia*.  The 
box  of  goods  in  question  was  delivered  at  the  eoach  office 
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at  Eatavioj  and  carried  on  to  Canandaigua^  where  it  was 
received  at  the  office  of  the  defendants  and  entered  upon  a 
way-bill  for  Utica.  After  proving  the  value  of  the  goods, 
the  plaintiff  rested.  The  defendants  moved  for  a  nonsuit, 
on  the  ground  of  the  variance  between  the  declaration  and 
proof  as  to  the  termini  of  the  rout  occupied  by  the  defend- 
ants as  common  carriers ;  which  motion  was^  denied.  The 
d  fendants  then  proved  a  printed  notice  with  the  name  of 
the  firm  of  the  defendants,  and  the  names  of  several  other 
firms  of  common  carriers,  occupying  the  whole  route  of 
travel  from  Albany  to  Buffalo  attached  thereto,  to  the  ef- 
fect that  they  would  not  be  responsible  for  boxes  or  parcels 
sent  by  their  stage-coaches,  but  that  the  same,  if  sent,  would 
be  at  the  risk  of  the  owners,  and  proved  that  the  same  had 
been  posted  in  a  conspicuous  place  in  the  stage  office  al 
Utica  since  the  year  18^2,  where  a  person  entering  the  of] 
fice  could  not  fail  to  observe  it ;  that  the  plaintiff  had  been 
frequently  in  the  office  and  sent  goods  and  packages  in  the 
defendants'  oo&ches  to  the  eastward  ;  that  in  December, 
1835,  the  plaintiff  boarded  in  a  coffc  e  house  in  a  room  of 
which  the  offiee  <^  the  defendants  was  kept,  and  that  ci  simi- 
lar notice  was  posted  in  the  bar-room  of  the  coffee-house. 
This  evidence  in  relation  to  the  notice  was  received  by  the 
judge  subject  to  objection.  The  judge  charged  the  jury 
that  if  they  should  find  that  the  defendants  were  owners  of 
the  line  of  stages  between  Canandaigua  and  Utica,  that 
they  received  the  box  of  goods,  and  that  the  same  was  lost^ 
the  plaintiff  would  be  entitled  to  their  verdict,  as  the  notieej 
though  they  should  be  satisfied  that  it  came  to  the  know- 
ledge of  the  plaintiff,  would  not  relieve  the  defendants  from 
liability.  The  jury  found  for  the  plaintiff.  The  defendants 
ask  for  a  new  trial  on  three  grounds:  1.  That  the  plaintiff 
should  have  been  nonsuited  for  the  variance  between  the 
declaration  and  proof;  2.  That  the  charge  of  the  judge 
was  erroneous  in  respect  to  the  effect  of  the  notice  ;  and 
3.  That  the  judge  erred  in  deciding  upon  the  sufficiency  of 
a  notice  given  by  the  plaintiff  for  the  production  of  books, 
as  preliminary  to  the  introduction  of  parol  proof. 
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C  P.  Kirklandy  for  the  defendants. 

/.  L.  TUlingkasi,  for  the  plai  itifF. 

By  the  Courtj  Cowkn,.  J.    I  do  not  collect  from  the  ac- 
count of  the  notice  published  by  the  defendants,  that  they 
took  any  pains  to  indicate  the  true  limits  of  their  interest, 
vhich  undoubtedly  lay  between  Utica  and  Canandaigua. 
The  notice  however  left  the  public  to  infer  that  the  defen- 
dants were  interested  farther ;  even  irvm  Albany  to  Buffalo^ 
The  complaint  tiierefore^of  the  mere  formal  mistake  in  sta* 
ting  the  termini  does  not  call  for  any  favor.    It  is  but  form, 
for  there  is  no  doubt  that  the  trunk  was  lost  within  the  range 
of  their  actual  interest     It  is  clear  that  the  circuit  judge 
might  overlook  such  a  variance,  <and4hat  we  might  allow  an 
amendment  on  ternts  even  in  a  case  where  the  defendants 
had  no  share  in  the  mistake.    Lion  ex  dem.  Eden  v.  Burtis, 
18  Johns.  R.  5 JO.    Hull  v.  Turner,  1  Wendell,  72.    But  in 
a  case  such  as  this,  where  the  defendants,  in  one  construe- 
tion  of  their  notice,  spoke  of  an  interest  more  than  comraen. 
surate  with  the  termini  in  the  declaration,  I  think  they  shouM 
hardly  be  received  to  allege  the  variance.    They  seem  to 
have  supplied  the  defect  in  the  plaintiff's  proof  by  showing  a 
case  in  which  the  plaintiff  was  perhaps  entitled  to  treat  them 
for  ail  purposes,  as  carriers  from  Batavia  to  Utica,  if  not 
farther.    At  any  rate,  the  plaintiff  may,  under  the  circum- 
stances, amend  without  costs ;  and  the  new  trial  should  be 
denied  with  the  usual  costs  of  the  plaintiff  to  be  taxed  in  the 
general  bill.    For  the  two  other  points  made  in  the  cause, 
(here  is  clearly  no  foundation. 

New  trial  denied. 
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RiCHAitosoN  vs*  Gere. 

A  commistion  isaned  to  Uke  the  tettimony  'of  a  witness,  and  the  testimony 
taken  under  it,  are  not  admissible  in  evidence,  although  returned  by  mail, 
addressed  to  the  cleric,  dec.  unless  an  order  or  direction  for  itt  return  in 
that  manner  was  made  "by  fhe  officer  settling  the  interrogatories. 

This  was  an  action  of  ejectmrnt  for  douier^  tried  at  the 
Tompkins  circuit,  in  September,  1837,  before  the  Hon.  Rob- 
ert MoNELL,  one  of  the  circuit  judges. 

The  plaintiff,  to  prove  her  right  to  recovei;,  produced  a 
commission  sued  out  to  Illinois^  and  the  testimony  taken  un- 
der it,  which  was  received  by  the  jtidge,  although  objected 
to  by  the  defendant  as  inadmissible.  The  commission  was 
allowed  by  a  circnit  judge,  and  the  inUrroffcUories  lo  be  at* 
tached  thereto  were  settled  and  allowed  by  a  supreme  court 
commissioner,  who  endorsed  upon  the  commission  a  direc- 
tion in  these  words :  -"Let  the  within  commission  and.  the 
testimony  taken  under  it  be  returned  to  Arthur  S.  Johnston, 
clerk  of  the  county  of  lompkins,  Ithaca,  New  York.  Da- 
ted 18th  March,  1837."  It  was  admitted  that  the  commw- 
sionsr  named  in  (he  commission,  and  the  witness  to  be  ex- 
amined, resided  at  York,  Clark  OourUy,  Illinois ;  that  the 
commission  and  testimony  were  in  fact  returned  by  maily 
enclosed  in  a  wrapper,  post  marked  York,  Clank  Co,  Illi- 
nois, directed  to  Arthur  S.  Johnson,  Ithaca,  Tompkins  coun- 
ty, and  that  the  commission  and  lestimony  so  enclosed  were 
t^en  from  the  post  office  in  Ithaca  by  Arthur  S.  Johnston, 
clerk  of  the  county  of  Tompkins.  The  plaintiff  obtained  a 
verdict,  and  the  defendant  asks  for  a  new  trial. 

J.  A.  Spencer,  for  the  defendant. 

JD.  CcUly,  for  the  plaintiff. 

By  the  CunrC,  Nelson,  Ch.  J.  The  tronmiission,  I  am  of 
opinion,  was  improperly  admitted.  The  statute,  2  R.  S. 
294,  i  14,  ])rescribes  that  the  officer  settling  the  interrogate* 
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ries  shall  ^^  direct  the  manner  in  which  it  shall  be  returned^ 
and  may^  in  his  discretion^  direct  the  same  to  be  returned  by 
mail,  addressed  to  the  clerk^  d&c.  It  then  provides,  §  16, 
sub.  6,  that  if  there  is  a  direction  on  the  commission  to  re- 
turn the  same  by  mail,  they  [the  commissioners]  shall  de- 
posit the  packet  in  the  nearest  post  office,  &c. ;  and  by  sub. 
6,  jf  there  be  a  direction  Xo  return  the  same  by  an  agent  of 
the  party  who  sued  out  the  same,  it  shall  be  delivered  to 
him.  The  old  statute.  1  R.  L.  680,  provided  that  the  com- 
mission should  be  returned  by  one  of  the  commissioners,  or 
an  agent  of  the  party ;  the  revised  statutes  have  extended 
the  provision  so  as  -to  enable  the  offloer,  m  the  exercise  of 
his  discretion,  to  auMiorize  a  refitrn  by  mail. 

This  is  a  statute  proceeding,  innovating  upon  the  common 
kw  rules  of  evidence,  and  must  be  strictly  •complied  with. 
Without  the  dtrec/tow. provided  for  by  the  act,  1  do  not  see 
how  a  refbrn  can  be  legaMy  made  at  all  ^  for  in  the  absence 
of  it,  there  is  no  mode  recognised  by  the  law.  The  com- 
mission would  be  nugatory  in  this  respect.  But  it  is  clear, 
(hat  the  return  by  mail  is  admissible  otdy  by  the  permission 
sf  the  officer,  in  the  exercise  of  bis  discretion.  The  statute 
puts  it  OpoQ  this  footing  in  express  terms. 

,       New  trial  granted. 
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Coatraett  in  r€9traifH  of  trade,  which  totally  prohibit  the  pursuit  of  an  oeeupa- 
tioD,  or  the  carrying  on  of  a  particular  bumnew,  at  any  plaeo  in  the  state, 
are  void,  as  detximental  to  one  party  without  being  beneficial  to  the  ethnr, 
and  also  as  iitjuriouo  to  tho  public,  let  tbe  consideration  moving  to  the  con- 
tract be  what  it  may  :  but  contracts  for  a  limited  restraint,  as  that  a  man 
will  not  exercise  his  trade  or  carry  on  business  in  a  particular  place  ar 
within  certain  limito^  are  valid  and  witt  ^e  enforeed  by  the  courts,  if  it  be 
shown  that  they  were  entered  into  for  good  rtaaons. 

It  seewu  that  it  is  not  enough  that  there  be  a  consideration,  such  as  would 
nphold  a  contract  in  wkiek  the  public  have  no  inUrest ;  hot  that  whate  • 
may  be  the  pecuniary  consideration,  it  must  appear  in  addition  that  there 
was  some  good  reaaon  for  entering  into  the  contract,  and  that  it  imposes  na 
restraint  npon  ona  party  which  is  not  benelicial  to  the  other. 
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How  far  the  restraiut  may  extend,  depends  upon  the  nature  of  tlie  buaineM 
to  which  the  contract  relates';  as  a  general  rule,  it  may  be  said  to  extend  far 
enough  to  afford  a/afr  proteetum  to  the  purchaser  of  tbe  bosiness  which  the 
seller  agreed  to  relinquish. 

Where  the  plaintiff  and  defendant  were  oompetitars  hi  running  packet  boats 
on  the  Erie  canal  between  Rochester  and  Buffalo,  and  tbe  defendant,/or  the 
eaneideration  of  ^  13,500,  was  induced  to  sell  out  to  the  plaintiff  his  boats 
and  other  property  connected  with  the  business,  and  to  enter  into  a  bond  in 
the  penal  sum  of '925,000,  that  he  would  not  at  any  time  thereafterj  own, 
run  or  be  interested  in  any  line  of  packet  boats  on  the  eanal,  within  the 
Umite  before  occupied  J>y  him :  it  wae  held^  that  the  bond  was  valid  ;  there 
being  not  only  a  evident  pecuniary  eoneideratwn,  bat  a  good  reason  for 
the  contract 

Contracts  in  restraint  of  trade.  The  plaintiff  declared 
on  a  bond  dated  9th  July,  1835,  in  the  penal  sum  of  $25,000, 
executed  fo  ^AcpZain/(/f  by  the  defendant ;  which,  after  re- 
citing that  the  defendant  had  been  engaged  in  running  a  line 
of  packet  boats  upoa  the  Erie  canal,  that  he  had  on  the  day 
of  the  date  of  the^bond  sold  his  boats  and  otheif  property 
connected  with  them  to  the  Rochester  and  Buffalo  Packet 
Boat  Company^  for  the  consideration  of  $12,600,  and  that 
he  had  agreed  with  the  company  as  a  part  of  the  sale  and 
purchase  of  the  boats,  &a  that  he  would  not  at  any  time 
(hereafter  run  a  line  of  packet  boats,  or  be  connected  in  any 
way  with  the  packet  boat  business  on  the  Erie  canal :  was 
conditioned  that  the  defendant  should  not  at  any  time  there- 
after, own^  run  or  be  interested  in  any  line  of  packet  boats 
on  Ch6  Erie  canal  from  Rochester  to  Buffalo ;  and  a  clause 
was  inserted  that  in  case  of  bfeach,  the  bond  might  be  pro- 
secuted for  the  benefit  of  the  company.  The  plaintiff  as- 
signed three  several  breaches :  1.  that  on  1st  of  April,  1836, 
the  defendant  commenced  running  a  line  of  packet  boats  on 
(he  Erie  canal  from  Rochester  to  Buffalo,  and  continued  to 
run  the  same  until  December  following,  &c. ;  2.  that  the 
defendant  became  interested,  in  a  line  of  packet  boats,  &c. ; 
and  3.  that  he  owned  a  line  of  packet  boats,  d^. 

The  defendant  put  in  a  great  number  of  pleas.  His  tenth 
plea  was  substantially,  that  himself  and  the  Rochester  and 
Buffalo  Packet^  Boat  Company  were  competitors  for  busi- 
ness on  the  Erie  canal,  each  running  a  line  of  packet  boats 
between  Rochester  and  Buffalo ;  that  the  company,  by  re- 
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ducing  the  rates  of  fiite,  compelled  him  to  sell  out  to  them ; 
that  the  object  of  the  company  was  to  obtain  a  monopoly, 
and  when  they  had  no  competitor  they  raised  the  prices  and 
thus  enriched  themselves  at  the  expense  of  the  public.  Un- 
der these  circumstances  he  became  the  owner  of  a  new  line 
of  packet  boats,  by  means  of  which  travellers  were  again 
furnished  with  a  theap,  safe  and  convenient  mode  of  trans- 
portation. To  this  plea  the  plaintiff  defnurred.  The  de- 
fendant's eleventh  plea  was  substantially  like  the  tenth ;  to  it 
the  plaintiff  replied  ;  the  defendant  rejoined,  and  the  plain- 
tiff demurred  to  the  rejoinder. 

A.  Taher^  for  the  plaintiff. 

J,  A.  Spencer i  for  the  defendant. 

By  the  Courtj  Bronson,  J.  The  comniOD  law  wiy  not 
permit  individuals  to  oblige  themselves  by  a  contract,  where 
the  thing  ta  be  done  or  omitted  is  injurious  to  the  public. 
Contracts  in  restraint  of  trade  are,  for  the  most  part,  contrary 
to  sound  policy,  and  are  consequently  held  void.  This  is 
the  general  rule.  There  may  be  cases  where  the  contract 
is  neither  injurious  to  the  public  nor  the  obligor,  and  then 
the  law  makes  an  exception,  and  declares  the  agreement 
valid.  The  general  prei^umption  is  against  all  contracts  in 
restraint  of  trade,  and  consequently  it  lies  upon  him  who 
seeks  to  enforce  such  an  obligation,  to  show  that  it  is  free 
from  objection. 

Contracts  which  go  to  .the  total  restraint  of  trade,  as  that  a 
man  will  not  pursue  his  ocupatiori  or  carry  on  business  any 
where  in  the  state,  are  void,  upon  whatever  consideration 
they  may  be  made.  They  must  be  injurious  to  the  publiC| 
and  no  good  reason  can  be  shown  why  one  individual  should 
thus  fetter  himself,  or  another  individual  should  contract  for 
the  restraint.  The  obligation  is  injurious  to  one  party,  with- 
out being  beneficial  1o  the  other.  But  there  may  be  good 
reasons  for  allowing  parties  to  contract  for  a  limited  restraint, 
as  that  a  man  will  not  exercise  his  trade  or  carry  on  busines 
in  a  particular  plnce,  and  when  such  reasons  are  shown,  the 
contract  will  be  upheld  and  enforced. 
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The  common  law  r^ule  on  this  subject,  undoubtedly  had 
its  origin  at  a  time  whei!  there  .were,  comparatively  very 
few  mechanics  and  tradesmen,  and  when  there  was  much 
more  reason  for  guarding  against  restraints  of  this  kind  than 
there  can  be  npw.  Still  I  am  unable  to  say,  that  the  reason 
of  the  rule  has  so  entirely  ceased,  that  tlie  rule  ilself  is  at 
an  end. 

It  must  be  admitted,  however,  that  courts  at  the  present 
day  look  upon  contracts  of  this  description  with  much  less 
jealousy  than  they  did  at  a  former  period.  At  one  time  the 
contract,  however  free  from  objection  in  other  respects, 
would  have  been  held  void,  if  made  in  the  form  of  a  petial 
obligation.  But  there  is  no  longer  any  doubt  that  the  party 
may  bind  himself  to  the  performance  of  such  a  contract  un- 
der a  penalty,  as  well  as  by  a  covenarft  or  promise.  The 
mo^i^rn  decisions  have  also  allowed  a  larger  restraint  than 
would  formerly  have  been  sanctioned,  and  one  or  two  of 
the  recent  cases  have  gone  nearly,  if  not  quite,,  far  enough 
to  give  up  the  principle  upon  which  the,c6urts  originally 
acted,  though  without  professing  to  do  so. 

The  early  cases  relating  to  restraints  of  trade  were  re- 
viewed^  and  the  whole  subject  was  very  elaborately  and  ably 
considered  by  Parker,.  Ch.  J.,  in  the  leading  case  of  MUchM 
X.  Reynolds f  1  P.  Wms.  181,  which  was  decided  in  1711;. 
and  very  little  light  has  been  shed  upon  the  subject  since 
that  time.  The  consideration  which  will  uphold  a  contract 
of  this  kind,  according  to  Ch.  J.  Parker,  is  that  which 
shows  it  4jtHJts  reasonable  far  the.  par  ties  to  enter  into  it 
— that  it  was  a  proper  and  useful  contraety  such  as  could 
not  be  set  aside  without  injury  to  a  fair  contractor  ;  and  he 
afterwards  adds,  that  a  particular  restraint  is  not  good 
without  a  just  reason  and  consideration.  It  is  not,  I  think, 
enough  that  there  may  be  such  a  consideration  as  would  be 
sufficient  to  uphold  a  contract  in  which  the  public  had  no 
interest.  Whatever  may  be  the  pecuniary  consideration,  it 
must  appear,  in  addition,  that  there  was  some  good  reason 
for  entering  into  the  contract,  and  that  it  imposes  no  re- 
straint upon  one  party,  which  is  not  beneficial  to  the  other. 
In  Horner  v.  AshfordyZ  Bing.  322,  Best.  Ch.  J.,  said,  that 
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restraints  extending  to  the  whole  kingdom  were  void,  "  be- 
cause no  good  reason  can  be  imagined  for  any  person's  im- 
posing such  a  restraint  upon  himself.  But  it  may  often  hap- 
pen that  individual  interest  and  general  convenience  render- 
engagements  not  to  carry  on  trade  or  to  act  in  a  profession 
in  a  particular  place,  proper.**  In  Homer  v.  Chraves^  7  Bing, 
736,  the  defendant  bound  himself  not  to  exercise  the  trade 
of  a  surgeon-dentist  within  100  mil^  of  the  city  of  York^ 
and  the  court  held  the  contract  void,  on  the  ground  that  it 
was  for  a  larger  restraint  than  was  necessary  for  the  proted^ 
tion  of  the  {daintiff  in  the  enjoyment  of  his  trade.  Tindal^ 
Gh.  J.,  said  it  was  an  unreasonable  restraint,  which  inter- 
fered with  the  interests  of  the  public.  The  same  principle 
was  recognized  by  Abbott,  Ch.  J.,  in  Hayward  v.  Young 
2  Chitty^s  R.  407,  though  the  contract  in  this  case  was  held 
valid. 

In  Pierce  v.  Puller,  8  Mass.  R.  223,  there  was  only  a 
nominal  consideration  of  one  dollar,  and  it  is  difficult  to  dis- 
cover on  the  face  of  the  contract  any  very  good  reason  for 
upholding  it ;  but  the  court  thought  there  were  sufficient 
reasons  for  enforcing  it.  Seclgwick,  J.,  who  delivered  the 
opinion,  admitted  that  it  must  appear  from  the  special  cir- 
cumstances, that  the  contract  is  reasonable  and  useful ;  and 
again — ''  the  consideration  must  always  be  shown,  that  the 
contract  may  be  supported  by  the  special  circumstances 
which  induced  the  making  of  it."  It  may,  I  think,  be  ques- 
tioned, whether  the  case  is  quite  consistent  with  the  princi- 
ple on  which  the  court  professed  to  act.  A  similar  remark 
is  applicable  to  the  decision  in  Palmer  v.  Stebbina,  3  Pick. 
188.  But  it  does  not  appear  that  the  court  intended  to  lay 
down  a  new  rule. 

In  applying  what  has  been  said  to  the  case  at  bar,  we 
shall  find  no  difficulty  in  pronouncing  the  contract  between 
these  parties  valid.  Laying  the  pleas  out  of  view  for  the 
present,  and  looking  at  the  contract  alone,  it  appears  that  the 
defendant,  for  the  consideration  of  twelve  thousand  five  hun^ 
dred  dollars,  sold  out  his  stock  in  trade,  and  agreed  that  he 
would  not  thereafter  engage  in  the  same  business  in  such  ^ 
way  as  to  injure  the  purchaser.    There  wns  not  o»ly  a  ^i^^ 
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ficient  pecuniary  consideratioo,  but  a  good  reason  is  shown 
for  entering  into  the  engagement.  Such  an  agreement  would 
have  been  held  valid  more  than  two  centurieaago,  when  the 
policy  of  guarding  against  contracts  in  restraint  of  trade 
was  much  more  apparent  than  it  is  at  this  day  of  unpar- 
alleled competition.  Broctd  v.  Jollyfe^  Cro.  Jac.  596.  In- 
deed, this  branch  of  the  case  is  so  free  from  diflSculty  thai  I 
should  have  said  less  upon  it,  were  it  not  for  another  case  now 
before  us^  Ross  v-  Sadgbeer^  post,  which  involves  the  same 
ifiquiry  in  another  form. 

But  it  is  said  that  a  restraint  from  Rochester  to  Buffalo,  a 
distance  of  about  100  miles,  is  too  large — that  it  is  not  con- 
fined to  a  particular  place.  The  objection  seems  to  take  it 
for  granted  that  a  valid  restraint  cannot  extend  beyond  a  par- 
ticular town  or  city.  That  is  not'  the  rule.  A  man  cannot 
for  money  alone,  where  he  has  no  other  interest  in  the  mat- 
ter, purchase  a  valid  contract  in  restraint  of  trade,  however 
limited  may  be  the  circle  of  its  operation.  But  when  a  good 
reason  appears  for  allowing  the  parties  to  contract,  the  re- 
/  straint  may  extend  far  enough  to  afford  a  fe^ir  protection  to 
I  the  obligee.  How  far  this  will  be,  must  depend  in  a  great 
degree  upon  the  nature  of  the  trade  or  business  to  which  the 
contract  relates. 

In  Davis  v.  Mason,  5  D.  &  E.  118,  the  defendant  agreed 
not  to  exercise  the  business  of  a  surgebn,^  apothecary^  and 
man-midwife  within  ten  miles  of  Tketford,  and  judgment 
was  given  for  the  plaintiff,  on  a  breach  of  the  agreement. 
Lord  Kenyon  said,  he  did  not  see  that  the  limits  were  ne- 
cessarily unreasonable.  He  added,  what  is  equally  appli- 
cable in  the  case  at  bar — "neither  are  the  public  likely  to 
be  injured  by  an  agreement  of  this  kind,  since  every  other 
person  is  at  liberty  to  practice  as  a  surgeon  in  this  town." 
In  Nobles  v.  Bates,  7  Cpw.  307,  the  restraint  extended  over 
a  circle  of  4U  miles  diameter,  and  was  held  good  :  and  in 
Hayward  v.  Young,  2  Chitty's  R.  407,  a^restraint  of  the 
like  extent  was  upheld.  In  Pierce  v.  Puller,  8  Mass.  R.  223, 
an  agreement  not  to  run  a  stage  between  Boston  and^Provi- 
dence  ;  and  in  Perkins  y.  Lyman,  9  Mass.  R.  622,  a  con- 
tract not  to  trade  from  Boston  to  the  north  west  coast  of 
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America  for  the  period  of  seven  years,  were  severally  held 
unobjectionable.  In  Bunn  v.  Cruy,  4  East,  190,  a  practicing 
attorney  agreed  to  relinquish  his  business  and  recommend 
his  clients  to  two  other  attorneys,  and  that  he  would  not 
practice  within  a  cirqle  of  300  miles  diameter,  having  Lon- 
don for  its  centre.  This,  though  it  eertainly  was  a  v^ery 
large  restraint — ^including  a  good  deal  of  sea,  as  well  as  land 
— was  nevertheless  held  valid.  In  Homer  v.  Oravesy  7 
Bing.  t 35,  the  defendant  agreed  not  to  practice  as  a  surgeon- 
dentist  within  100  miles  of  the  city  of  York,  where  the 
plaintiff  carried  on  that  business ;  and  this  was  held  an  un- 
reasonable restraint,  because  it  was  larger  thai}  was  necessa- 
ry to  afford  a  fair  protection  to  the  plaintiff  in  the  eqjoymeht 
of  his  trade. 

The  last  caae  to  which  I  have  referred  gives  the  true  rule 
on  this  subject,  and  is  decisive  of  the  question  under  consid- 
eration. The  defendant  sold  out  his  business  of  running 
packet  boats  between  Rochester  and  Buffalo ;  and  that  cannot 
be  an  unreasonable  restraint,  which  is jmly  co-extensive  with  { 
the  business  which  the  defendant  agreed  to  relinquish  and 
tEe  pdTcfasser  expected  to  acquire. 

Neither  the' 10th  nor  the  11th  plea  contmns  any  legal  an- 
swer to  the  action.  The  principal  merit  of  both  seems  to 
consist  in  ascribing  a  questionable  mQiiye  to  the  plaintiff,  or 
those  for  whom  he  is  trustee,  for  entering  into  a  contract 
which  is  apparently  free  from  objection.  In  the  11th  plea 
the  defendant  is  not  quite  consistent  with  hunseliT  He  first/ 
complains  of  the  competition  which  compelled  him  to  carry^. 
passengers  at  half  price ;  and  then  claims  the  right  to  break  \ 
bts  contract  for  the  purpose  of  again  entering  into  thecompe^ 
tition. 

^The  defendant  can  gain  nothing  by  giving  the  tmnsaction 
a  bad  aame,  unless  the  facts  of  the  case  will  bear  him  out. 
He  calls  this  a  monopoly^   That  is  certainly  a  new  kind  of  ■ 
monopoly  which  only  secures  the  plaintiff  in  the  exclusive 
enjoyment  of  his  business  as  against  a  single  individual, ; 
while  all  the  world  besid^  are  left  at  full  liberty  to  enter  up-J 
on  the  same  enterprise,  /if  wet  strike  out  this  offensive  worS^^ 
little  will  remain,  either  of  the  pleas  or  of  the  argument,  that 
was  built  upon  them. 
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The  10th  plea  will  then  only  amount  in  substance,  to  this  I 
— ^tbe  packet  boat  company  purchased  out  the  defendant  for 
the  purpose  of  bettering  their  own  condition;  or^  what 
ttmounts  to  the  same  thing,  for  the  purpose  of  obtaining  a 
better  price  for  carrying^  passengers.  Now  this  is  nothing 
more  than  the  usual  motive  for  entering  into  such  contracts, 
and  we  might  as  well  declare  them  ^11  void  at  once,  as  to 
give  way  to  this  objection.  It  does  not  necessarily  follow 
that  the  public  was  injured,  because  the  price  for  carrying 
was  raised.  The  traveller  has  other  interests  at  stake^  be- 
side that  which  immediately  touches  his  pocket,  and  there 
may  be  such  a  thing  as  riding'WJoo^cheapj^^ate.  'Compe- 
tition in  business,  though  generally  beneficial  to  the  public, 
may  be  carried  to  such  excess  as  to  become  an  evil.  | 

But  it  is  enough  that  the  contract  is  good  upon  its  face-, 
and  the  plea  does  not  clearly  prove  that  it  was  injurious  to 
the  public.  In  Richardson  v.  Mellish^  2  Bing.  229,  one  ob- 
jection was  that  the  contract  was  contrary  to  public  policy^ 
and  Bestj  Gh^  J.  said,  he  was  not  much  disposed  to  yield  to 
such  arguments,  and  he  thought  an  Unquestionable  case 
should  be  made  out  before  the  -courts  would  set  aside  a  con- 
tract on  that  ground.  And  Burroughs  J.  protested  against 
iargUing  too  strongly  upon  public  policy :  he  said,  "  it  is  a 
Very  unruly  horse,  and  when  once  you  get  astride  it,  yort 
never  know  where  it  will  carry  you.  It  may  lead  you  from 
the  sound  law."    Th&te  is  force  in  this  remark. 

So  far  as  the  llth  plea  raises  the  objection  that  the  con- 
tract was  against  sound  policy,  it  has  been  answered  already. 
As  to  the  residue  of  the  plea,  I  hardly  know  what  was  in- 
tended, unless  the  defendant  meant  to  make  out  that  this 
was  a  case  where  he  could  have  pleaded  non  est  factumi 
But  that  is  not  his  plea— on  the  contrary,  he  admits  that  the 
instrument  is  his  deed.  He  does  not  allege  duress,  or  any 
thing  else  going  to  the  validity  of  the  deed }  but  his  com- 
plaint is,  if  it  amount  even  to  so  much,  that  he  was  drivett 
to  make  the  sale  by  a  very  active  and  powerful  competition 
in  business.  Although  this  competition  may  have  been  in- 
jurious to  him,  it  was  not  illegal.  And  as  to  the  charge  of 
v^mbinattan  and  confederacy^  having  for  its  object  a  nwrio^ 
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/>o/y,  the  whole  amounts  to  little  more  than  a  string  of  words, 
which  ate  in  had  repute,  bc^cause  they  most  commonly 
stand  connected  with  bad  acts.  Fifty  persons  of  great 
wealth  and  infltte&ce,  as  the  plea  alleges,  combined  together 
to  run  a  line  of  packet  boats,  in  opposition  to  the  defendant's 
line — all  which  it  was  quite  lawful  for  them  to  do.  But  they 
not  only  intended  to  run  an  opposition,  but  intended  to  carry 
passengeis  at  half  the  fair  price,  and  thus  get  away  the  de- 
fendant's bnsinesS)  unless  he  wduld  also  carry  at  half  price ; 
and  this  too  was  all  lawful.  The  end  at  which  they  aimed 
in  all  this  matter,  iiiras  to  get  a  monopoly  of  the  business,  so 
&r  as  competition  depended  on  the  defendant.  This  brings 
tis  back  again  to  the  question  of  public  policy^  which  has 
tilfeady  been  consider^* 

There  is  a  class  of  cases  where  the  contract,  though  ap^ 
parently  good  on  the  face,  is  nevertheless  tainted  by  its  im* 
mediate  connection  with  some  illegal  transaction.  But  I  am 
finable  to  comprehend  how  a  contract  can  be  declared  void, 
when  the  niotiye  for  making  it  was  not  illegal,  and  when  it 
has  hefther  led)  nor  was  intended  to  lead,  to  any  transgression 
t)f  the  law.  If  any  danger  to  public  interests  can  justly  be 
fipprehended  from  allowing  many  men  of  wealth  and  influ- 
ence to  associate  as  partners  for  the  purpose  of  carrying  on 
business ;  or  if  that  competition  which  results  from  the  eu" 
terprising  character  of  our  citizens  and  thettctive  employmeiR; 
of  capital  ought  to  be  regulated  or  restrained^  it  belongs  to  the 
legislature,  and  not  the  t^ourts,  to  apply  the  proper  remedy> 

I  see  nothing  in  the  pleas  to  change  the  character  of  the 
transaction,  from  what  it  appears  to  be  on  the  face  of  the 
^ntract. 

Judgment  for  plaintiff.* 

*  tSee  next  qam. 
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Ross  vs.  Sadgbeer.    * 

A  declaration  on  a  bond,  restraining  the  obligor  from  pursuing  the  busineas  of 
a  manufacturer  of  pot  and  pearl  ashes,  for  a  specified  time  and  wiihin  pre- 
scribed limits,  is  hadt  if  it  show  no  consideration  for  the  giving  of  the  bond 
by  the  obligor  other  than  what  is  to  be  implied  from  the  9eal  attached  to  the 
bond,  and  set  forth  no  reason  whatever  why  t^e  bond  was  executed. 

Ordinarily,  where  the  parties  contnu^t  by  deed,  a  eonnderation  will  be  im- 
plied from  the  teal ;  but  that  is  not  enough  in  cases  of  this  kind.  Here 
the  party  seeking  to  enforce  the  contract  must  show  some  good  reason  for 
its  existence  ;  as  that  it  was  given  to  protect  him  in  the  prosecntion  ef  « 
business,  which  for  a  proper  consideration  he  had  induced  the  other  party 
to  relinquish. 

It  seefiM  that  if  the  circumstances  inducing  a  contract  in  restraint  of  trade 
do  not  appear  upon  the  face  of  the  instrument,  that  they  may  b?  averred 
in  the  declaration,  and  that  thus  the  validity  of  the  contract  may  be  shown. 

A  contract  in  restraint  of  trade  is,  in  legal  presumption,  void ;  and  such  pre- 
sumption can  be  rebutted  only  by  showing  that  it  was  entered  into  for  good 
jreasonK,  and  the  burden  of  showing  the  facts  rendering  the  contract  valid 
rests  upon  the  party  seeking  to  enforce  it. 

Demurrer  to  declaration.  The  plaintiff  declared  in 
Aeht  on  bond,  in  the  penal  sum  of  9^00,  dated  August  17, 
1836,  conditioned  that  the  defendant  should  keep  himself  at 
.a[Il  times  entirely  free  and  out  of  the  business  of  manufctc- 
.turing  pot  or  pearl  ashes  or  soap,  or  any  art,  trade  or  occu- 
pation  requiring  ashes  or  the  consumption  of  ashes,  &c.  for 
4he  term  often  years^  and  vnthin  forty  miles  of  the  village 
'of  Lockport.  The  declaration  set  out  the  condition  of  the 
bond,  and  assigned  breaches.  The  defendant  demurred  to 
the  declaration. 

M.  T.  Reynolds^  for  the  defendant 

A,  Taber,  for  the  plaintiff. 

By  the  Courts  Bronson,  J.  The  objection  is,  that  no 
sufficient  consideration  or  good  reason  for  making  the  bond, 
(appears  upon  the  face  of  it,  and  that  none  is  alleged  in  the 
declaration.  What  has  just  been  said  in  Chappel  v.  Brocl> 
way^  will  render  it  unnecessary  to  examine  this  question 
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much  at  large*  In  the  celebrate  case  of  MUchell  v.  Rey* 
ndds,  1  P.  Wms.  ISl,  Ch.  J.  Parker  concludes  his  elaborate 
argument  in  these  words :  '^In  all  restraints  of  trade,  tDhere 
nothing  mare  appears^  the  law  presumes  them  bad ;  but  if 
the  circumstances  are  set-  forth,  that  presumption  is  exclu- 
ded, and  the  court  is  to  judge  of  those  circumstances,  and 
determine  accordingly  ;  and  if  upon  them  it  app<»ars  to  be 
a  just  and  honest  contract,  it  ought  to  be  maintained.''  la 
this  I  fully  concur.  The  law  starts  with  the  presumption 
that  the  contract  is  Toid  ;  and  it  is  only  by  showing  that 
there  was  an.  adequate  consideration  or  good  reason  for  en- 
tering into  it,  that  the  presumption  can  oe  destroyed.  The 
rule  is,  not  that  a  limited  restraint  is  good,  but  that  it  may 
be  good.  It  is  valid  when  the  restraint  is  reasonable  ,-  and 
the  restraint  is  reasonable  when  it  imposes  no  shackles  upon 
one  party  which  is  not  beneficial  to  the  other.  The  facta 
which  prove  the  restraint  reasonable  must  in  some  way  be 
made  to  appear ;  and  as  the  presumption  is  against  the  par- 
ty setting  up  the  contract,  it  lies  on  him  to  remove  the  dif- 
ficulty. 

It  is  true  that  a  consideration  will  be  implied  from  the 
sealj  where  the  parties  contract  by  deed.  Livingston  v* 
Tremper,  4  Johns.  R.  416.  But  the  seal  only  imports  that 
there  was  some  consideration — not  that  there  was  a  peculiar 
one,  such  as  this  case  requires.  If  we  imply  a  pecuniary 
consideration,  however  large  it  may  be  in  amount,  it  will 
not  remove  the  difficulty  under  which  the  plaintiff  labors. 
It  must  appear  that  he  purchased  the  defendant's  works  or 
a  secret  which  he  possessed  in  relation  to  the  manufacturing 
of  ashes,  or  that  there  was  some  other  good  reason  for  taking 
this  bond.  Otherwise,  it  was  a  contract  to  deprive  a  man 
of  his  livelihood,  and  the  public  of  a  useful  member,  without 
any  benefit  to  the  plaintiiOf,  which  the  law  wil)  not  permit. 

The  case  of  Pierce  v.  Fuller^  8  Mass.  R.  223,  which  goes 
as  far  as  any  other  I  have  met  with  in  aid  of  the  plaintifi^ 
admits  that  "  the  consideration  must  always  be  shown,  that 
the  contract  may  be  supported  by  the  special  circumstances 
which  induced  the  making  of  it."  See  also  Palmer  v,  Sielh 
bins,  3  Pick.  188.    In  Horner  v.  Ashford,  Bing.  322,  the 
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contract  was  under  seal,  and  the  declaration  stated  that  the 
defendant,  for  the  considerations  in  the  deed  mentioned^, 
covenanted,  &c.  The  court  held  the  declaration  sufficients 
saying,  "  it  appears  that  the  deed  was  for  some  considera- 
tion. The  defendant  should  have  craved  oyer  of  the  deed^ 
if  he  meant  to  object  to  the  sulBSciency  of  the  consideration, 
and  not  having  done  so,  we  are  to  presume  that  it  contains 
a  legal  consideration,"  This  case,  as  well  as  those  in  Mas-, 
sachusetfs,  virtually  admit  that  the  consideration  which  is 
implied  from  a  seal  is  not  sufficient  to  uphold  such  a  con« 
tract,  unless  some  further  reason  appears  for  entering  into  it, 
A  pecuniary  consideration,  whether  expressed,  or  implied 
from  the  seal,  may  be  sufficientto  uphold  the  bond  as  amere 
matter  of  contract.  But  something  more  is  required  where 
the  parties  stipulate  for  a  restraint  of  trade.  We  must  have 
the  special  circumstances  which  induced  the  contract. 

Although  it  does  not  appear  on  tbel  face  of  the  contract 
that  there  was  good  reason  for  making  it,  the  plaintiff  may » 
I  think,  help  out  his  case  by  proper  averments  in  pleadings 
See  Mitchel  v.  Reynolds^  1  P.  Wms.  181 ;  Horner  v.  Ash- 
fordy  3  Bing.  322.  Such  averments  will  not  contradict  the 
deed,  because  that  expresses*  no  consideration  whatever ; 
and  if  the  special  circumstanoes  were  such  as  will  uphold 
the  contract  of  the  parties,  I  see  no  very  good  reason  why 
the  plaintiff  should  not  be  allowed  to  aver  and  prove  them, 
The  point  seems  never  to  have  been  directly  adjudged,  and 
perhaps  we  ought  not  to  pass  definitively  upon  it  in  a  case 
where  the  question  has  not  been  discussed  by  the  counsel. 

It  is  enough  that  the  deolaration  in  its  present  form  can^ 
not  be  supported. 

Judgment  for  defendant.* 


•  See  the  recent  caaep  o(HUeheoek  v.  Coker,  6  Adolph.  &  Ellis,  438  ;  33 
Com.  Law  R.  S.  C.  ;  and  Areheir  y.  Sfar»h,  6  A^oIph.  4p  Ejllis,  959.  33  Qot^ 
Uw  R.  954. 
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Gardbkieb  vs.  Tubbs  and  oihers. 

Where  propeiiy  m  bought  at  a  aheriff  *■  sale  by  the  j^aiatiff  in  tm  execution 
and  left  in  the  poneerion  of  the  defendant,  without  any  good  excuse  shown, 
the  sale  is  void  as  against  other  creditors  of  the  defendant,  notwithstand- 
ing that  the  plaintiff  subsequently  and  before  the  levying  of  an  execution 
on  the  part  of  other  creditom,  reduce  the  property  to  his  actaml  poMeasion. 

The  sale  thus  being  held  vcad,  the  defendant  in  the  execution  is  not  a  eon- 
petent  witness  against  the  plaintiff  in  ar  subsequent  codtroversy,  between 
him  and  ether  creditors ;  though  it  seems  be  would  be  a  competent  Witness 
fOB  the  p2am<(^. 

When  howe?er  the  teatimoii^  of  so^h  witness  wm  admitted,  when  called 
against  the  plaintiff,  the  coui$  on  a  ease  made  refused  to  gnuit  anev  trial, 
on  account  of  the  erroneous  admission  of  such  testimony,  on  the  grounds  that 
the  defence  was  clearly  sastained  independent  of  such  proof,  and  that  there 
was  no  exception  talcen  to  the*  decision  of  the  judge  ih  admitting  the  testi- 
mony. .  '  ' 

This  was  an  action  of  trover,  tried  at  the  Montgomery 
circuit  in  May,  183S,  before  the  Hon.  John  Willard,  one 
of  the  circuit  judges. 

,  The  suit  was  brought  for  the  taking  by  the  defendants  of 
a  yoke  of  oxen  and  other  properly,^  purchased  by  the  plain- 
tiff at  a  sale  of  ihe  property  of  one  £.  Whiicomb,  on  the 
eighth  day  of  August,  1837.  Whitcomb's  property  was  sold 
by  virtue  of  aur  execution,  in  favor  of  the  now  plaintiff,  for 
$189  93,  and  of  two  justices'  executions  in  favor  of  other 
persons,  ifor  $13  60.  The  property  after  the  sale  was  left  \xx 
the  possession  of  Whitcomb,  until  the  twenty-first  day  of  Au- 
gust, when  the  plaintiff  took  possession  thereof.  On  the 
ttoentf/'Secohd  day  of  August,  it  was  levied  upon  by  Combes^ 
one  of  \he  defendants  in  this  cause,  as  a  deputy  sheriff,  by 
virtue  of  an  execution  in  favor  of  7^66*  and  CronkhitSj  twx) 
others  of  the  defendants,  against  B.  Whitcomb,  issued  on  a 
judgment  confessed  by  Whitcomb,  on  '22d  August,  in  favor 
of  Tubbs  and  Cronkhite,  for  $53  18  damages,  and  $13  16 
costs  :  the  action  in  tvhicfa  the  judgment  was  confessed  was 
commenced  by  the  filing  of  a  declaration  on  the  18th  Au- 
gust, and  on  the  29th  August,  the  property  thus  levied  upon 
Was  sold  by  Combes.    The  defendants  called  as  a  witness 
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one  Pkilip.  P.  Crraffj  whose  testimony  went  to  prove  that 
previous  to  the  sale  of  Whitcomb's  property,  on  the  eighth 
of  August,  1837,  it  was  agreed  between  the  plaintiff  and 
Whitcomb,  that  the  property  should  be  bought  in  by  the 
plaintiff,  and  left  in  the  possession  of  Whitcomb,  to  give 
the  latter  an  opportunity  to  dispose  of  it,  and. whatever 
it  should  bring  more  that  the  plaintiff's  debt,  Whitcomb 
should  retain.  The  defendants  alsa  produced  in  evidence 
the  testimony  of  Whitcomb,  taken  under  a  commission. 
Whitcomb  testified  that  the  plaintiff  bought  in  bis  property 
for  between  $175  and  $200,  which  was  worth  upwards 
of  $300,  and  he  confirmed  the  testimony  of  Oraffj  in  refe- 
rence to  the  agreement  tetween  the  plaintiff  and  himself, 
as.  to  his  right  to  dispose  of  the  property.  The  plaintiff  of- 
fered to  contradict  by  proof,  some  of  the  statements  made 
by  Whitcomb:  which  offer  was  rejected  and  the  proof 
refused  to  be  received.  The  judge  charged  the  jury  that  a 
sale  of  property  under  an  execution  was  void  if  the  property 
was  bought  in  by  the  plaintiff,  and  left  in  the  possession  of 
the  defendant  in  the  execution,  unless  some  good  excuse 
was  shown  for  so  leaving* it ;  that  no  such  excuse  had  been 
shown  in  this  case  ^  and  that  the  subsequent  removal  of  the 
property  on  the  day  preceding  the  levy  under  the  defendant's 
execution,  did  not  remove  the  presumption  of  fraud,  and  that 
the  defendants  were  entitled  to  a  verdict.  The  jury  found 
accordingly.  The  plaintiff,  on  a  qase  made,  nioved  for  a 
new  trial. 

M.  T.  Reynolds,  for  the  plaintiff,  insisted  that  the  plain- 
tiff had  not  lost  his  right  to  the  property,  by  leaving  it  in  the 
possession  of  the  defendant  in. the  execution  for  a  few  days 
after  the  sale,^  inasqiuch  as  he  removed  it,  and  took  the  ac- 
tual possession  thereof,  previous  to  any  rights  attaching  on 
the  part  of  otber  creditors.  He  also  contended  that  the  evi- 
dence of  Whitcomb  ought  not  to  have  been  received,  he 
being  an  incompetent  witness,  as  against  the  plaintiff. 

S.  Stevens,  for  the  defendants. 

Bp  the  Court,  Cowen,  J.  Several  exceptions  seem  to 
have  been  taken  at  the  trial ;  but  no  bill  of  exceptions  was 
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settled,  and  the  matter  comes  before  us  on  a  case.  The  fraud 
was  completely  established,  independent  of  Wbitcomb's 
deposition.  The  possession  after  sale,  especially  when  forti- 
fied hy  the  agreed  trust,  for  Whiccomb's  beaefit,  as  proFed  by 
Philip  P.  Grafi^  fully  atithorised  the  judge  to  direct  a  verdict 
for  the  defendants. 

We  must  therefore  deny  a  new  trial,  although  we  think 
that  Whitcamb  was  interested,  and  that  his  deposition  should 
have  been  excluded.  As  between  him  and  the  plaintiff,  the, 
sale  was  valid,  and  the  executions  therefore  were  satisfied 
and  must  continue  to  be  so  cousidered,  notwithstanding  the 
plaintiff's  failure  to  sustain  the  satle  to  him.  The  same 
property  is,  by  the  second  sale,  made  to  pay  other  creditors 
of  Whitcomfas  whereas  had  the  first  been  sustained,  it  would 
have  paid  but  the  set  of  executions  under  which  it  was 
made.  This  double  payment,  Whitcomb  was  interested  to 
promote.  The  first  sale  was  executed,  and  the  plaintiff  can 
never  allege  his  own  fraud  to  avoid  it,  and  thus  revive  his 
claim.  It  binds  the  same  as  if  it  had  been  an  ordinary  coU'- 
ventional  sale  to  him,  for  the  purpose  of  defrauding  credi- 
tors, in  which  case,  though  the  vendor  would  be  a  competent 
witness  for  him,  he  would  clearly  be  incompetent  for  the 
creditor  who  should  seek  to  avoid  the  sale.  Rea  v.  Smiih 
19  Wendell,  293;  In  the  last  case  there  is  no  balance  of 
interest  with  the  vendor,  for  he  is  not  liable  in  respect  to  a 
failure  of  title,  by  reason  of  the  fraud.  Both  parties  admit 
his  title  and  claim  through  him  ;  and  mutual  fraud  is  the 
only  question.  This  the  law  never  will  recognise  as  a 
ground  of  relief  either  one  way  or  the  other,  as  between 
the  parties  to  iL  It  will  neith^  enforce  nor  annul  a  con- 
tract mutually  fraadulent.  Therefore, where  the  vendor  is 
called  for  the  vendee,  he  is  receivable  on  the  ground  of  an 
interest,  to  testify  in  favor  of  the  Creditor.  His  interest  all 
lies  that  w^y.  By  sustaining  the  creditor's  claino,  he  pays 
his  own  debt  witfiout  fear  of  any  consequences  on  the  other 
side  injurious  to  himself.  Such^  is  the  case  of  interest 
which  the  creditor  is  put  to  encounter  when  he  offers  his 
debtor  as  a  witness,  to  impeach  his  own  fraudulent  sale  to 
another.    Failing  to  maintain  the  defence,  the  Judgment 
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debt  revives,  and  a  new  execution  may  go  against  the  debt- 
or. •  To  make  him  competent,  therefore,  he  must  be  releas- 
ed from  such  consequence. 

The  proof  that  Whitcomb  had  offered  the  joint  note  of  the 
Grafs  to  the  plaintiff,  and  that  he  did  not  communicate  to 
Philip  P.  Graff  the  agreement  with  the  plaintiff^  was  proper- 
ly excluded.  As  independent  proof,  it  was  totally  irrele- 
vant ;  and  if  intended  as  a  contradiction  pfWhitcomb'fi  ac- 
count in  respect  to  the  same  matter,  it  was  inadmissible  aa 
going  to  impeach  him  in  a  matter  wholly  immaterial  to  the 
iffiue  between  the  parties. 

The  judge  erred  in  receiving  Whitcomiys  deposition  ;  but 
the  question  coming  here  on  a  case^  and  there  being  in  fact 
no  exception  taken  to  the  decision  of  the  judge  in  liiis  rew 
spect,  and  the  defence  being  clearly  sustained  independent 
d  the  deposition,  a  pew  trial  is  denied. 

'  New  trials  denied. 


Petri E  vs,  Peeter. 


Where  the  mmker  of  a  note  on  its  bein^  preeented  to  him  by  «  person  about  f9 
take  a  transfer  of  it,  aoknowled^  himself  to  be  holdtn  for  iU  payment  and 
the  note  is  purchased  for  valuei  and  the  maker  snbsequently  makes  a  pay- 
ment upon  it,  he  cannot  aftervratds  sue  to  reeoter  hack  the  money  thus  paid, 
although  he  shows  that  be  signed  the  nete  merely  aa  surety,  that  it  was 
paid  by  the  pdneipal,  that  it  was  ov^  due  at  the  tfane  of  the  transfer,  and 
that  he  made  the  acknowledgment  of  his  liability  in  ignorance  of  the  fay- 
meji<  by  the  principal. 

This  was  an  action  of  assumpsit,  tried  at  the  Herkimer 
circuit,  in  November,  1837,  before  the  Hon.  John  Willaed,. 
one  of  the  citcuit  judges; 

The  suit  was  brought  to  recover  back  money  paid  under 
the  following  circumstances:  On ^ 27th  April,  1829,  the 
plaintiff  John  D.  PetHe  signed  a  note  as  Surety  for  Adam 
Petrie,  payable  to  John  Graves  or  bearer,  for  the  sum  of 
$554  96.  The  note  was  given  to  Daniel  Dygert  a  deputy 
of  John  Graves,  who  was  then  sheriff  of  the  county  of  Her- 
kimer, in  payment  of  certain  property  purchased  by  Adam 
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Petrie  at  sheriflf 's  sale,  and  who  agreed  that  whatever  sum 
should  be  pdid  by  Adam  Petrie  to  Jeweit  ^  Halsey  a  mer- 
cantile firm  in  New  York,  for  whose  benefit  the  note  was  ta- 
ken, should  be  credited  upon  this  note.  C>n  7th  July,  1KI9^ 
Adam  Petrie  paid  to  Jewett  &  Halsey  $395  50,  and  trans- 
ferred to  them  a  note  for  $101  99,  which  was  duly  paid  on 
20th  January,  1832;  and  on  1st  May,  1832,  Jewett  ^  Halsey 
received  the  balance  of  the  demand  due  to  them,  for  the  pay- 
ment of  which  the  above  note  of  $554  95  was  taken.  Adam 
Petrie  died  in  July  or  August,  1829.  In  the  rftonth  of  Octo- 
ber, 1831,  Dj/gert  bfiered  to  sell  the  note  of  $664  95  to  the 
defendant,  who  declined  to  purchase  it  without  the  consent 
of  John  D.  Petrie.  After  this,  Petrie  called  upon  the  defend- 
ant, and  told  him  that  he  was  willing  that  he  should  pur- 
chase the  note ;  that  ke  was  as  willing  to  pay  the  money  to 
him  as  any  other  man  ;  that  he  had  signed  the  note  and  W€is 
hoUen  to  pay  it.  Upon  this  the  defendant  bought  the  note 
of  Dygert,  paid  him  $213  in  cash,  and  passed  the  residue  to 
his  credit  on  account.  On  the  18th  October,  1831,  Petrie 
gave  his  note  to  the  defendant  for  $260,  payable  in  four 
months  at  the  Branch'  Bank  at  Utica,  which  when  due  was 
paid  by  Petrie.  This  note  was  endorsed  upon  the  note  for 
$554  95.  The  plaintiff  upon  the  above  state  of  facts  claimed 
to  recover  back  from  the  defeitdant  the  $260  paid  by  him  as 
above,  and  the  interest  thereof.  The  judge  ruled  that  he  was 
entitled  to  recover,  and  the  jury  under  the  direction  of  the 
judge  found  a  verdict  for  the  plaintiff.  The  defendant  asks 
a  new  trial. 

AT.  71  Reynolds^  for  the  defendant, 

IX  Burwell  ^  J.  A.  Spencer^  for  the  plaintiff. 

By  the  Courts  Nelson,  Ch.  J.  I  am  unable  to  discover 
any  principle  that  will  justify  the  ruling  of  the  learned  judge 
at  the  circuit,  unless  the  defendant  is  implicated  in  thQ  fraud 
of  Dygert,  of  which  1  see  no  evidence-— none,  certainly,  which 
would  warrant  the  conclusion  as  matter  of  law.  To  sustain 
a  verdict  in  this  case  upon  that  ground,  the  point  should 
have  been  found  by  the  jury. 
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It  is  true  the  note  was  aver  due,  but  the  defendant,  before 
be  took  it,  first  consulted  one  of  the  makers,  and  purchased 
upon  the  faith  of  his  statement ;  and  the  very  payment  now 
sought  to  be  recovered  back  was  made  at  the  time. 

Feeter  advanced  to  Dygert,  Upon  the  strength  of  the  note 
thus  purchased,  9218  in  cash ;  and  in  the  absence  of  bad 
faith,  his  equity  to  this  amount  is  as  strong  and  even  stronger 
than  the  plaintiff's,  who  was  acting  under  a  mistake,  because 
the  defendant  trusted  to  his  representations  that  the  note  was 
a  valid  security.  When  the  plaintiff  urges  that  he  was  de- 
ceived by  Dygert,  the  defendant  may  reply  that  he  would  al- 
so have  been  deceived,  had  he  not  taken  the  precaution  to 
obtain  his  assent  to  the  purchase.  It  is  not  for  him  now  to 
retract,  and  shift  the  loss  upon  one  who  has  acted  under  his 
advice.  Almost,  the  plaintiff  could  only  be  entitled  to  the 
difference  between  the  two  sums  received  and  advanced  by 
Feeter  uppn  the  note.  But  I  do  not  see  how  any  part  oif  the 
payment  can  be  recovered  back. 

Adtnitting  that  the  note  was  received  beyond  the  $218  for 
a  ptecedent  debt^  the  farthest  the  court  has  gone,  where  a 
note  has  been  negotiated  in  fraud  of  the  maker,  is  to  allow 
the  fact  to  be  set  up  by  way  of  defence.  No  c^se  has  been 
referred  to  where  ci  suit  has  been  sustained  to  recover  back 
money  paid  by  the  maker  in  such  a,  case,  and,  I  venture  to 
say,  none  can  be  found. 

It  is  true  the  case  is  distinguishable  from  that  class  of  cases^ 
in  this :  th^t  here  the  fraud  upon  the  plaintiff  in  the  negpti. 
ation  was  not  discovered  till  after  the  payment  But  that  is 
his  misfortune,  and  no  fault  of  the  defendant.  This  matter, 
when  allowed  by  way  of  defence,  stands  upon  a  considera- 
tion of  the  equities  existing  between  the  parties  :  but  I  think 
it  would  be  carrying  them  too  far,  and  beyond  the  foundation 
and  reason  of  the  rule,  to  permit  them  to  be  turned  into  a  le- 
gal rights  upon  which  a  suit  may  be  sustained  to  recover 
back  the  money  when  paid. 

New  trial  granted,  costs  to  abide  event* 

•See  Wmt9on'9  exV«  v.  H'Laren,  19  WendeU,  563,  and  th^ casee  there 
«ited,  in  support  of  the  principal  position  in  this  case,  that  the  maker  is  bound 
by  1ms  declaration  that  he  was  holden  for  the  payment  of  the  note. 
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Yale  &f  Henshaw  vs.  Coddington. 

Where  goodi  are  to  be  paid  for  in  a  note  or  bill,  the  vendor  cannot  recover  on 
the  common  coant  for  goods  told  and  delivered  nntO  the  credit  kae  ««- 
pired^bvt  he  may  proceed  immediately  for  a  breadi  of  tha  ipeeial  agree- 
ment. 

A  judgment  entered  on  a  report  of  referees,  where  a  plea  waa  tnterpoeed 
which  required  a  repUection,  and  it  did  not  appear  by  the  record  that  a  re- 
plication had  been  pat  in,  was  held  to  be  erroneoue  and  not  eared  by  the 
statute  of  amendments.  The  statute  oufm  defects  and  omiMoiiB  in  mat* 
ten  of /orm, -bat  not  those  of  «ii&sf«fire. 

Where,  ^  was  done  in  this  ease,  it  is  Bn|fgested  on  the  argument  that  there 
was  in  fact  a  replication  put  in,  the  court  will  suspend  pronouncing  judg- 
ment,  to  give  the  plaintiff  below  an  opportunity  to  apply  to  amend  his 
record,  which  will  be  granted  on  payment  of  the  costs  of  the  writ  of  error 
and  of  the  ipotion,  and  giying  leave  to  the  plaintiff  in  error  to  discontinae 
withont  coots. 

Error  from  the  superior  court  of  the  city  of  New  York. 
The  action  below  was  brought  by  Coddington  aginst  Yale 
and  Henshaw.  In  addition  to  the  general  indebitatus  counts 
in  assumpsit,  the  declaration  contained  several  counts  on  a 
special  contract,  by  which  the  plaintiff  sold  certain  goods  to 
the  defendants,  to  be  paid  for  on  delivery  by  their  note  at 
four  months.  Breach,  that  although  the  goods  were  deliv- 
ered, the  defendants  refused  to  give,  their  note  in  pursuance 
of  the  promise.  The  defendants  pleaded  in  abatement  that 
another  action  was  depending  for  the  same  cause  in  the  su- 
perior court.  Immediately  after  setting  forth  the  plea,  and 
without  any  replication,  the  record  states  that  the  cause  was 
referred  to  three  referees,  who  reported  that  there  was  no 
other  action  depending  for  the  sapie  cause,  and  that  the  sum 
of  $619  22  was  due  from  the  defendants  to  the  plaintiff.  It 
does  not  appear  that  the  defendants  had  any  thing  to  do 
with  the  order  for  a  reference,  or  that  they  appeared  before 
the  referees.  Judgment  was  rendered  for  the  plaintiff  on 
the  report,  and  the  defendants  now  bring  error. 

J.  L.  Wendellj  for  plaintiffs  in  error. 

M.  T.  Reynolds,  for  defendant  in  ent>r. 
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By  the  Courts  Bronson,  J.  The  special  as  well  as  the 
general  counts  are  in  assuinpsit^  and  there  is  ho  foundation 
for  the  objection  that  there  has  been  a  misjoinder  of  counts. 
This  is  also  an  answer  to  the  objection  that  actions  for  torts 
cannot  be  referred. 

The  jdain tiff  below  has  Counted  on  the  special  agieehient, 
alleging  for  breach  that  the  defendants  refused  to  give  their 
note  in  pursuance  of  the  promise.  This  shows  a  good  cause 
of  action,  although  the  credit  of  four  months  had  not  expired 
at  the  time  the  suit  was  commenced.  Where  goods  are  to 
be  paid  for  in  a  note  or  bill,  the  vendor  cannot^  recovqr  on 
the  common  count  for  goods  sold  and  delivered  until  the 
credit  has  expired,  but  "he  m^y  proceed  immediately  for  a 
breach  of  the  special  agreement.  Musseit  v.  Pricej  4  East, 
147.  Hoskihs  v.  Dupercy^  9  id.  498.  Button  v.  Sotomon- 
sofij  3  Bos.  &;.  Pull.  582.  The  cases  of  Lupin  V.  Marie^  6 
Wendell,  77,  and  Fumiss  v.  Honfi,  8  id.  247,  which  were 
cited  before  the  defendants  below,  only  prove  that  the  property 
in  goods  will  pa3s  to  the  vendee,  where  the  vendor  makes 
an  unconditional  delivery,  without  receiving  the  payment  or 
security  which  he  had  a  right  to  demand.  They  are  very 
far  from  proving  that  the  vendor  may  not  have  an  action  on 
the  special  contract  as  sdion  as  it  is  broken  by  the  vendee. 

So  far  as  appears  by  the  record  there  was  no  replication 
ta  the  plea,  and  no  issue  of  any  kind  was  joined  between 
the  parties.  There  was,  consequently,  no  authority  to  order 
a  reference  of  the  cause,  2  R.  S.  384,  5  39,  or  to  render  judg- 
ment against  the  defendants.  This  is  a  fatal  error.  A  ver- 
dict will  aid  an  informal,  though  it  will  not  help  an  immate- 
rial issue.  Bull.  N.  P.  320.  2  Saund.  310,  n.  6.  It  has 
liever  been  supposed  that  a  verdict  could  cure  the  total 
want  of  an  issue.  Uiitil  the  parties  have  come  to  an  affir- 
mative and  negative  in  some  form,  there  is  nothing  to  be 
tried. 

The  language  of  the  statute  of  amendments  underwent 
some  alterations  in  the  late  revision  5f  the  laws.  2  R.  S. 
424,  and  p.  601,  §  60.  But  we  have  the  means  of  knowing 
that,  with  very  few  exceptions,  it  waa  not  intended  to  make 
new  provisions,  but  pnly  to.  re-enact  the  old  law  as  it  had 
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been  expounded  by  the  courts.  The  statute  cures  defects 
and  omissions  in  matters  of  form^  not  those  of  suhatance^* 
In  Reed  v.  Drake^  7  Wendell,  345,  the  judgment  was  rever- 
sed because  breaches  were  not  assigned  in  the  declaration^ 
The  defect  was  held  not  to  be  amendable,  although  it  ap- 
peared that  the  right  of  the  matter  had  been  tried  between 
the  parties.  In  Pike  v.  Gandallj  9  Wendell,  153,  4,  it  ap- 
peared by  the  record  that  the  default  for  not  pleading  was 
entered  before  suit  brought.  Although  the  court  had  na 
doubt  that  this  was  a  cl(  rical  mistake,  it  was  strongly  inti- 
mated, though  not  necessarily  decided,  that  the  eirpr  ^as  fs- 
tal.  In  Wcddon  v.  Greeny  4  Wendell,  409,  the  judgment 
was  reversed,  because  a  nolle  prosequi  on  the  common  counts, 
which  had  been  ordered  by  the  court^  below,  had  not  been 
entered  on  the  record.  These  are  stronger  cases  than  the 
one  at  bar. 

Although  this  is  not  a  mere  formal  defect  which  we  can 
overlook,  yet  if  ihere  was  in  fact  a  replication  taking  issue  on 
thQ  plea,  as  was  suggested  on  the  argument,  the  record  may, 
I  think,  be  amended,  so  as  to  save  the  judgment.  Bat  thi^ 
can  only  be  done  on  motion,  and  on  proof  that  issue  was  in 
fact  joined.  Pike  v.  Gandallj  9  Wendell,  154.'  In  cases 
coming  within  the  healing  influence  of  the  statute,  the  amend* 
ment  is  never  actually  mad'e,.but  the  defect  or  omission  is 
overlooked  and  disregarded.  This  rule  applies  where  the 
court  cannot  but  see  from  the  record,  that  right  lias  been  done, 
although  there  has  been  some  informality  in  the  pleadings  or 
proceedings  of  the  parties.  But  where  there  is  a  total  defect 
of  pleading,  or  in  any  other  matter  of  substance,  the  ease  does 
not  fall  within  the  statute;  the  court  cannot  see  that  right 
has  been  done,  and  the  omission  can  only  be  cured  by  an 
amendment  actually  made.  An  order  for  theamendment  will 
only.be  granted  on  motion,  after  notice  to  the  opposite  party, 
and  upon  such  terms  as  justice  may  require.  In  this  case 
the  terms  should  be,  payment  of  costs  of  the  ptiotion  and  of 
the  writ  of  error,  and  allowing  the  plaintifis  ia  error  to  dis- 
miss  their  writ  without  costs.  Nothing  short  of  this  will  \m 
doing  justice  to  them. 

Tot.  XXL  28 


J78  CASES  IN  THE  SUPREME  COURT. 

Dowoing  ▼.  Rugmr. 

I  think  the  case  sbould  be  allowed  to  stand  over  until  the 
next  teraii  to  give  the  defendant  in  error  an  opportunity  to 
move  for  an  amendment.  If  no  motion  shall  be  made,  or  if 
made  and  not  granted,  the  judgment  will  be  reversed. 

Ordered  aecordingly.    . 


Downing  v^.  Rugar. 

In  tli#  Ml«raitr  of  a  puSUe  m  wotf  BBprhmU  autHority,  whethei^tt  be  mttitfte- 
rit^  m  judicial,  all  the  peraons  to  whom  it  it  committed  mwt  eonfer  and  act 
together,  uolev  there  be  a  proyision  that  a  less  number  may  proceed.  Where 
the  aathority  ie  pubUct  and  the  number  be  such  as  to  admit  of  a  vu^arityg 
snch  majority  will  bind  the  mtnonly  after  all  have  duly  met' and  conferred. 

Where  the  authority  it  confemd  upon  too,  nothing  can  be  dene  without  the 
consent  of  both  ;  yet  where  the  authority  is  public,  to  preyent  a  failure  of 
justice  or  injury  to  the  puUie,  one  may  act  without  the  other:  as  if  one  be 
dead,  or  mtereoted,  or  absent.  Upon  this  principle,  one  of  two  overseere  of 
ths  po6r  is  authorised  to  institute  and  carry  on  proceedings  for  the  seisure 
of  the  property  of  one  who  Sas  abecdtided,  leaving  his  wife  or  child  charge-- 

•  able  to^the  town.  At  all  events,  where  only  one  overseer  nets,  the  eon$eiU 
of  the  olisr  will  be  premaned,  upon  Uie  piesumption  in  favor  of  the  perfor- 
mance af  official  duty,  that  he  had  been  conferred  with  and  consulted  as  to 
the  proceedings  to  be  had. 

80  strong  ia  the  presumption  hi  favor  of  the  pcrformaniie  of  official  duty,  that 
it  always  pievaila,  nnlcss  it  be  shown  to  be  otherwise  by  ^rect  and  positive 
proof*  oommg  from  the  moutha  of  witnesses  whose  relation  to  the  traaaae- 
iioa  enables  them  to  pot  a  diwct  negative  upon  the  presumption :  thus  ia 
this  case  K  was  held,  that  the  preeutnption  of  content  oould  be  rebutted 
only  by  the  testimony  of  the  other  overeeer. 

ii  Mcmt  that  if  the  inhabitanta  of  a  town  at  thelt  ananal  town  meeting,  were 
to  elect  but  one  instead  of  ti»o  overseesi  of  the  poor,  that  the  one  elected 
would  have  no  authority  tp  act  for  the  want  of  a  colleague ;  bat  that  it 
would  be  otherwise  if  two  were  elected,  and  one  should  die  or  become  die- 
<inalified. 

On  An  application  for  a  warrant  against  a  person  said  to  have  abecondadr 
leaving  hia  wife  or  chiidnn  cbaigeeble  to  the  public,  the  wife  of  snch  per*^ 
son  is  not  a  competent  witness  to  prove  the  fact ;  but  if  a  warrant  be  grant- 
ed  upon  her  teetimony,  the  proceeding  is  not  void,  it  is  voidable  only,  and  a 
protection  to  all  persons  acting  under  its  authority,  although  actors  in  the 
obtaining  the  warrant 

This  was  an  action  of  trover,  tried  at  the  Yates  cireuit|  ia 
June,  1838,  before  the  Hon.  Danibl  Moseley,  one  of  the 
^ttit  jttdgw. 
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The  suit  was  brought  for  the  taking  of  a  horse.  The  de- 
fendant justified  the  taking  as  en  overseer  of  the  poor^  by 
▼irtue  of  a  warrant  issued  by  two  justices,  on  a  complaint 
made  to  them  by  the  overseers  of  the  poor  of  the  town  of 
Potter,  in  the  county  of  Yates,  that  the  plaintiff  had  ab- 
scondedf  leaving  his  wife  and  child  chargeable  or  likely  to 
become  changeable  to  the  public  for  support.  The  warrant, 
issued  15th  January,  1838,  after  reciting  the  complaint,  au- 
thorized the  overseers  of  the  poor  of  the  town  of  Potter  to 
seisse  and  take  the  goods  and  chattels,  d&c,  of  the  plaintiff, 
make  an  inventory  thereof,  and  return  the  same  with  their 
proceedings  in  the  matter  to  the  next  court  of  general  ses- 
sions. By  virtue  «f  this  process,  the  defendant  seized  the 
horse  in  question,  together  with^  odier  property^  made  an 
inventory,  returned  the  wurra^  d&c.,  and  the  court  of  gen- 
eral sessions,  by  rule,  G#n^i*ned  the  proceedings.  On  the 
part  of  the  plaintiff,  it  wasjsnown  that  the  only  witness  sworn 
in  support  of  the  comprint  made  to  the  magistrates,  was 
the  wife  of  the  plaintilf ;  aad  that  the  application  for  the 
warrant  and  all  the  other  proceedings  in  the  matter,  were 
had  by  the  d^eMant  alone,  no  other  overseer  of  the  poor 
nniting  with. Jtim  in  the  matter :  one  of  the  magistrates,  how- 
ever, stated  that  he  did  not  know  whether  there  was  any 
other  overseer  of  the  poor  of  the  town  of  Potter,  at  the  pe- 
riod of  those  proceedings,  besides  the  defendant.  On  show^ 
ing  these  facts,  the  plaintiff  insisted  that  the  evidence  offer- 
ed by  the  defendant  should  be  excluded  from  the  considera- 
tion  of  the  jury.  The  judge  ruled  that  the  evidence  was 
proper  to  be  submitted  to  the  jury.  The  plaintiff  then 
proved  a  resolution  of  the  board  ef  supervisors  of  the  county 
of  Yates,  passed  in  1831,  abolishing  the  distinction  between 
town  and  county  poor  ;  and  that  since  that  period  the  poor 
of  the  county  had  been  supported  under  the  management 
and  direction  of  county  superintendents  of  the  peer  ;  but 
failed  to  prove  that  the  determination  of  the  supervisors 
had  been  filed  wUh  the  county  clerk,  1  R-  S.  629,  i  28, 2d 
ed.  The  plaintiff  renewed  his  objections  to  the  evidence 
produced  by  the  defendant,  contending  that  it  was  now  ap- 
parent that  the  defendant  had  failed  to  make  out  a  justified- 
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iion  ]  that  the  distinctioa  between  toton  and  cofirUy  poor 
having  been  abolished,  the  duties  of  overseers  of  the  poor  of 
the  several  towns  in  cases  of  this  kind  were  transferred  to 
the  eofinip  superintrndeuts^  and  that  therefore  the  whole 
pi^oceedings  on  the  part  of  the  defendant  were  coram  non 
judice*  This  objection  was  again  overruled  by  the  judge, 
who  amongst  other  things  charged  the  jury  that  he  was  in- 
clined to  the  o][>imon  that  the  defendant 'was  justified  by  the 
warrant ;  and  iiyfrom  the  evidsnte  given  on  the  trials  they 
Widre  not  satisfied  that  the  board  of  supervisors  of  the  coun- 
ty had  abolished  the  di&^inction  between  town  and  county 
poor,  they  were  authorized  to  find  that  the  overseers  of  the 
poor  still  retained  and  had  jurisdiction  of  the  subject  matter 
of  the  complaint  upon  which  the  warrant  had  issued.  The 
jury  found  for  the  defendantf.  The  plaintiff  asks  for  a  new 
trial  ,  •• 

&,  Stevens,  for  the  plaintifF.  The.  distinction  between 
iovm  and  coiirUy  poor,  was  abolished  in  the  county  of  Yates^ 
in  1831,  and  the  duties  formerly  incumbent  upon  overseers 
of  the  poor  in  cases  of  this,  kind,  devolved  upon  the  super- 
intendents of  the  poory  1  R.  S.  624,  625,  §  ^  13,  and  who 
have  ever  since  discharged  those  duties.  The  adoption  of 
this  new  mode  of  conducting  matters  relating  to  the  poor, 
depends  upon  the  determination  of  the  supervisors,  and  not 
upon  the  fact  of  the  evidence  of  their  determination  being 
filed  in  the  county  clerk's  office  ;  the  statute  as  to  the  filing 
of  the  certificate  is  merely  directory,  and  the  omission  to 
file  it  cannot  have  the  eflfect  to  defeat  the  determination  of 
the  supervisors.  If  this  be  so,  then  the  overseers  of  the  poor 
had  no  authority  to  act  in  the  matter.  But  if  they  had  au- 
thority, both  the  overseers  of  the  poor  of  the  town  should 
have  united  in  the  proceedings  had  against  the  plaintiflT. 
The  statute  requires  that  there  shall  be  two  ovej-seers  of  the 
poor  elected  in  each  town,  and  the  power  to  act  in  cases  of 
this  kind  is  given  to  the  overseers,  that  is,  to  both,  and  not 
to  one  of  them.  Where  a  power  is  given  to  two  persons,  as 
there  can  be  no  majority,  both  must  corJcur  in  any  proceed- 
ings had  under  the  power  conferred-     Hero  it  was  shown 
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that  the  defendant  acted  alone,  and  that  the  other  overseer  did 
not  unite  in  what  he  did.  Again  :  The  defendant  is  not  pror 
tected  by  the  warrant,  as  it  issued  upon  insufficient  evidence.. 
The  wife  of  the  plaintiff  was  not  a  competent  witness  against 
her  hoidbaud,  and  the  defendant  cannot  shelter  himself  under 
the  warrant,  as  he  was  an  aetor  in  the  whole  transaction,  and 
thus  fully  aware  of  the  illegality  of  the  proceedings.  6  Cow- 
en,  234.    3  id.  206.    9  Johns.  R.  75. 

D*  B.  Prosser,  for  the  defendant.  The  plaintiflf  failed  to 
•prove  that  the  distinction  between  inum  and  cmnty  poor  was 
abolished  in  Yates;  the  question  was  submitted  to  the  jury 
upon  the  evidence  before  them,  and.  their  verdict  is  conclu- 
sive. Admitting  that  there  were  two  overseers  of  the  poor  of  the 
town  of  Potter,  at  the  time  when  those  proceedings  were 
had,  if  was  not  necessary  that  both  should  be  actors.  The 
act  to  be  done  w^as  merely  ministerial^  and  could  as  well  be 
performed  by  one  as  both.  3  T.  R.  38..  Id.  380.  The  de- 
fendant is  protected  by  the  warrant  of  tlie  magistrates  who 
acted  judicially,  and  if  they  erred  in  taking  the  testimony 
of  the  plaintiff's  wife,  theit  proceedings  are  not  void  ;  they  are 
voidable  merely,  and  are  a  full  protection  to  the  defendant, 
although  an  actor  in  the  transaction.  10  Johns.  R.  167.  11 
id.  150, 114.  17  id.  145.  2  Strange,  710.  6  Wendell,  170. 
4)  id.  597.  16  id.  514  As  to  the  right  to  take  the  testimony 
of  the  plaintiff's  wife,  the  counsel  cited  18  Wendell,  637,  lb 
Vesey,  56. 

By  the  Cowrt,  Cowbn,  J*  The  jury  found,  under  the 
-charge  of  the  judge,  that  the  distinction  between  town  and 
county  poor  had  not  been  abolished  in  the  county  of  Yates, 
and  the  only  questions  presented  by  this  case  are,  1.  Whether 
the  proceeding  was  void  for  i^rant  of  action  by  two  overseers- 
and  if  not,  then  2.  Whether  it  was  void  because  the  plain- 
tiff's wife  was  the  sole  witness  before  the  justices. 

L  The  statute  requires  each  town  to  elect  two  overseers. 
1  R.  S.  332,  f  4.  I  therefore  think,  till  the  contrary  be 
shown,  we  must  intend  there  were  two  in  the  town  of  Pot- 
ter.   Besides,  it  is  quite  doubtful  whether,  if  there  be  not 
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twOf  any  act  whateirer  can  be  done  as  overseer  by  the  otfaer. 
Should  the  town  omit  to  choose  the  requisite  number,  they 
would  not  pursue  the  statute  authority ;  Chough  if  one  should 
die  or  be  disqualified,  it  would  seem  that  the  ctfher  might 
then  act  alon.3.  14  Yin:  Abr.  Joint  and  Several,  (B),  pi.  1. 
45  Ass.  pi.  3.  Jenk.  40,  case  76.  Though  otherwise  of  judi- 
cial officers.  Auditor  Curlers  case^  11  Rep.  2.  Jenk.  40, 
case  76. 

The  statute  under  which  the  defendant  proceeded,  1  R.  S. 
624^  ^  8  to  10,  provides  that  when  a  father,  dtc.  shall  abscond, 
leaving  his  wife  or  children  chargeable,  to  any  town,  or  like- 
ly to  become  so,  the  overseers  may  apply  to  any  two  justices, 
who,^  upon  dtie  proofs  may  issue  their  warrant  authorizing 
the  overseers  to  seize  his  goods.  By  virtue  of  this  warrant 
the  overseers  may  seize  the  goods  and  be  vested  thereby 
with  all  the  owner'-s  right  The  overseers  shall  maM  an  in- 
ventory, and  return  it,  together  with  their  pvAceedings  to  the 
next  general  ^sessions,  there  to  be  filed ;  and  the  court  may 
confirm  tbe  warrant  and  seizure,  or  discharge  the  same. 
The  statiKe  in  terms  confers  a  joint  authority ;  and,  contain- 
ing no  express  provision  that  each  of  the  overseers  may 
|>roceed  separately,  it  is  objected  that  all  is  void  here  for  want 
<of  jurisdiction,  because  it  did  not. appear  affirmatively  that 
jboth  of  them  actually  joined  in  the  complaint  and  subsiequ^it 
proceediugs.  The  rule  seems  to  be  well  established,  that  in 
the  exercise  of  a  public  as  well  as  private  authority,  whether 
it  be  ministerial  or  judicial,  cUl  the  persons  to  whom  it  is 
committed  must  confer  and  act  together^  sinless  there  be  a  pro- 
vision that  a  less  number  may  proceed.  Where  the  authori- 
ty is  public,  and  the  number  is  such  as  to  admit  of  a  majori- 
ty, that  will  bind  the  minority,  after  all  have  duly  met  and 
conferred.  Green  v.  MiUer^  6  Johns.  JR.  39,  41.  Orindley 
V.  Barker,  1  Bos.  &  PulL  236.  2  R.  S.  468,  i  27,  2d  ed. 
3  id.  780,  note,  §  44,  referring  to  6  Johns.  R.  39.  Rex  v. 
BeestoHy  3  T.  R.  592,  694.  It  follows,  that  where  there 
are  only  two,  nothing  can  be  done  without  the  consent  of 
both.  And  this  has  been  held  as  a  general  rule  where  a 
/M>unty  has  two  coroners  or  sheriffs.    6  Yin.  Abr.  Coroner, 
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(H),  pi  14  Yin.  ut  supra.  Rex  v.  Warrington^  1  Salk. 
152.  Yet,  there  are  authorities  which  hold  clearl7,  that  to 
present  a  failure  of  justice,  one  may  act  alone  without  con- 
sulting the  other ;  as  if  one  be  dead,  or  interested,  or  ah* 
sent  .where  it  is  necessary  to  make  an  immediate  turrest 
All  this  may  be  collected  from  Yiner  and  Salkeld,  before 
cited,  to  which  may  be  added  Naylor  v.  Sharple$Sj2  Mod« 
83 ;  and  see  Auditor  CurWs  case,  11  Rep.  2.  and  Rich  ▼. 
Player,  2  Show.  286.  1  should  infer,  from  these  authorities,^ 
that  one  overseer  alone  might  at  his  pleasure  make  a  seis^ 
ure  of  the  goods. 

But  admitting  that  it  were  necessary  tbey  should  act 
jointly  throughout,- and  that  should  one  act  without  the  as- 
sent of  the  other,  all  would  be  void,  the  warrant  here  on  Us- 
face  appears  to  be  regular.  It  reeites  the  application  as 
being  made  by  both;  and  it  being  the  duty  of  the  acting 
overseer  UQt  to  proceed  without  obtaining  the  other's  con* 
sent,  I  think  we  are  bound  strongly  to  presume  that  sueh 
consent  was  obtained^  It  cannot  be  necessary  that  both 
should  be  corporally  present.  The  duty  is  strictly  ministe- 
rial, and  one  may  act  alone  as  the  agent  or  d<Bputy  of  both, 
with  the  other's  consent.  Ministerial  officers  may,  in  gene- 
ral, depute  their  powers  to* one  another  or  to  a  third  person. 
Tomlins'  Law  Diet.,  Deputy.  Can  there  be  a  doubt,  that 
overseers  of  the  poor,  in  prosecuting  under  the  excise  lawj 
or  otherwise  Appearing  as  parties,  may  make  an  attorney  ? 
So  of  various  other  municipal  officers.  This  right  has  nev- 
er been  questioned,  nor  that  they  may  delegate  all  their  au^ 
thority  to  one  of  their  body  to  act  as  attorney.  The  dele- 
gation need  not  be  in  writing  '^  it  is  good,  though  merely 
oral.  Chiul  v.  Chroat,  1  Cowen,  113;  Thdlock  v.  Cunning- 
ham, id.  256.  It  is  very  common  for  such  officers  and  oth- 
ers, acting  as  commissioners  under  various  statutes,  not  only 
to  delegate  in  particular  instances,  but  to  agree  generally, 
that  one  of  the  board  shall  act  in  behalf  of  the  whole  in  the 
execution  of  whatever  measure  they  may  resolve  on.  This 
is  convenient,  and  it  is^many  times  impossible  that  miniate* 
rial  duties  should  be  executed  without  the  employment  of 
agents  or  deputies.    The  law  allows  it  in  respect  to  such 
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convenience,  always  holding  the  officers  tbemselyes  account- 
able for  the  acts  of  their  agents ;  6{  this,  varioas  instances 
are  put  in  the  Earl  of  Skrewsburj^s  case,  9  Rep.  48,  49. 
It  being  the  duty  of  the  overseers  to  act  jointly^  and  they 
having  power  thus  to  act  by  one  of  their  body  in  the  jnere 
execution  of  their  resolves ;  and  such  too  being  the  common 
course  of  business,  which  is  convenient  and  many  times  ab- 
solutely necessary,  a  very  strong  inteDdment  arises  when  one 
comes  to  act  for  all,  that  he  has  done  his  duty  by  cooler- 
ring  with  his  companions,  and  obtaining  tiae  lequisite  power. 

There  is  also  another  principle  on  which  the  assent  of  the 
other  overseer  should  be  presumed.  The  case  was  a  fit 
one  for  prosecution,  and  the  suit  beneficial  to  the  town  !«* 
presented  by  the  overseers.  It  has  been  often  held,  that  any 
of  the  principles  mentioned  authorize  a  presumption  that  the 
party  charged  with  a  neglect  of  duty  proceeded  regularly. 
This  presumption  prevails  till  the  contrary  be  clearly 
shown.  One  instance  of  presumption  from  official  duly,  is 
a  constable  being  sued  for  making  an  arrest  on  execntion 
without  first  searching  for  property.  He  shall  be  presumed 
to  have  made  due  search,  and  the  plaintiff  be  put  to  prove 
the  negative.  Barkydt  v.  Valk,  12  Wendell,  145,  6,  The 
cases  are  numerous  under  all  the  heads  of  presumption  I 
have  mentioned,  and  too  familiar  to  need  citation.  It  was 
said  by  Bay  ley  and  Littledale,  justices,  \n  Bailey  v.  Cutver- 
well,  8  3arn.  &  Cress.  448,  that  where  an  act  ig  for  the 
b^efit  of  the  party,  though  it  be  done  by  another  without 
any  apparent  authority,  a  subsequent  assent  is  sufficient, 
and  shall  be  presumed.  Can  there  be  a  doubt  of  this  ?  Sup- 
pose  one  of  two  overseers  of  the  poor  receives  money  due 
to  the  poor  fund,  who  would  hesitate  to  presume  that  the 
other  wquld  assent  to  the  payment  ? 

The  presumptions  of  which  I  have  spoken,  especially 
those  arising  from  official  duty,  are  very  strong ;  and  that 
the  duty  was  not  performed  must  be  shown  by  calling  those 
whose  relation  to  the  transaction  can  put  a  direct  negative 
upon  it,  unless  their  absence  be  accounted  for.  This  was 
distinctly  held  in  WiUiams  v.  The  East  India  Company,  3 
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East,  192,  wherein  it  was  sought  to  charge  the  company 
because  their  officer  had  neglected  to  give  notice  to  the 
plaintiff's  chief  mate,  that  certain  combustibles  laden  by  the 
defendants  on  board  the  plaintiff's  ship  were  of  such  a 
character  as  to  endanger  its  safety.  The  court  presumed 
that  the  defendant's  officer  bad  given  notice ;  and  the  chief 
mate  being  dead,  it  was  held  essential  to  produce  the  officer 
himself  who  delivered  the  materials^for  want  of  which  the 
plaintiff  was  nonsuited.  Proof  by  the  captain  and  second 
mate  that  they  had  no  notice,  was  held  to  be  merely  tit- 
cumstantial,  and  theiefore  insufficient. 

In  the  case  at  bar,  if  the  absent  overseer  had  not  given 
his  consent  and  authority  to  proceed,  he  alone  could  say  so ; 
and  1  think  it  due  to  the  defendant  and  the  general  safety 
of  this  kind  of  officers  to  presume  they  proceeded  regularly, 
till  the  best  sources  of  information  are  exhausted.  The 
other  overseer  was  a  competent  witness ;  and  in  his  absence 
it  was  right  at  the  circuit  to  regard  the  defendant  as  pro* 
perly  acting  for  both.  Had  the  other  been  dead  or  bis  ab- 
sence otherwise  accounted  fqr,  the  circumstances  might 
have  been  sufficient  to  negative  the  proper  authority  till  it 
was  shown  affirmatively.  As  the  case  stands,  nothing  was 
shown  which  is  necessarily  inconsistent  with  the  assent  of 
the  other  overseer.  The  proof  establishes  merely  that  he  did 
not  appear  in  the  matter  personally^ 

The  process  then  must  be  taken  to  have  been  regularly 
sued  out  so  far  as  authority  was  concerned.  The  seizure 
of  the  plaintiff's  goods  was  consequently  lawful,  unless  the 
proceeding  be  otherwise  impeachable;  ^nd  though  the  te* 
turn  to  the  general  sessions  should  regularly  have  been  in 
the  name  of  both  overseer^  the  omission  is  but  an  infer* 
mality,  which,  after  jurisdiction  properly  acquired,  cannot  be 
objected,  in  this  collateral  action.  It  was  but  a  clerical  er- 
ror, which  might  have  been  aknended  on  motion  so  as  to 
speak  according  to  the  legal  effect  of  the  seizure. 

Next  it  is  objected  that  the  wife  was  an  incompetent  wit* 
ness;  and  that  the  warrant  was^  taken  out  on  her  testimony 
alone,  there  was  a  want  of  jurisdiction.  But  according  to 
Van  Steenbergh  v.  Kortz,  10  Johns.  R.  167,  the  admission 
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of  improper  proof  is  a  mere  error  of  the  magistrate ;  and  can- 
not be  objected  as  rendering  the  proceeding  roid. 

New  trial  denied^ 


Stowits  vs.  Bank  of  Trot. 

In  au  action  against  a  hank  for  the  non-payment'  of  itir  notee,  where  the 
plaintiff  demands  ten  per  cent,  intereet  hy  way  of  penalty,  it  is  not  neeee* 
•ary  to  warrant  proof  of  the  presentment  of  the  bills  and  refusal  to  pay, 
that  those  facts  should  be  specially  averred  in  the  declaration ;  the  evi- 
dence IS  admissible  under  the  common  money  counte. 

A  hill  of  partieuhxre  in  such  case,  setting  forth  copies  of  the  notes,  although 
not  technically  correct,  will  suffice,  inasmuch  as  it  apprises  the  defendants 
of  tlie  grounds  of  the  plaintiff's  claim. 

Error  from  the  mayor's  court  of  the  city  of  Troy.  The 
plaintiff  declared  on  the  common  money  counts,  and  in  pur- 
suance of  an  order  for  that  purpose,  furnished  a  bill  of  par- 
tumlars,  in  these  words :"  you  will  please  to  take  notice 
that  the  nine  promissory  notes,  commonly  called  bank  notes, 
of  which  the  following  are  copies,  constitute  the  particu- 
lars of  the  plaintiff's  demand  for  which  the  abov^e  suit  is 
brought.  (The  plaintiff  then  set  forth  verbatim  et  literatim 
the  copies  of  nitie  bank  billSf  issued  by  the  defendants  of  Jive 
dollars  each,  payable  to  A.  B.  or  bearer,  on  demand,  and 
concluded  as  follows :)  "  The  plaintiff  will  also  claim  to  re- 
cover interest  on  the  promissory  notes  above  set  forth,  at 
and  after  the  rate  of  ten  per  cent,  from  the  eleventh  day  of 
August,  1837."  The  defendants  pleaded  non  assumpsit. 
On  the  trial  of  the  cause,  the  plaintiff  offered  to  prove  that 
on  the  1 1th  August,  1837,  he  presented  nine  bank  bills,  as 
described  in  the  bill  of  particulars,  to  the  cashier  of  the 
Troy  Bank,  at  their  banking  house,  at  12  o'clock  at  noon, 
and  demanded  payment  in  specie,  and  that  payment  was  re- 
fused ;  and  also  offered  to  prove  that  the  said  bank  bills 
or  notes  were  issued  by  the  Troy  Bank.  The  counsel  for 
the  defendants  objected  to  such  proof;  1.  Because  present- 
ment of  the  bills  and  non-payment  thereof  were  not  specially 
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averred  in  the  declaration  ;  and  2.  That  under  the  bill  of 
particulars  as  presented,  the  plaintiff  was  entitled  to  recover 
only  the  notes  themselves,  provided  he  had  suitable  counts 
for  that  ptirpose,  but  could  not  give  them  in  evidence  as 
proof  of  the  consideration  of  any  cause  of  action  set  forth  in 
the  counts  ;  and  he  could  not  recover  upon  the  notes  for 
the  want  of  necessary  counts.  The  recorder  sustained  the 
second  objection,  and  nonsuited  the  plaintiff,  who  sued  out 
a  writ  of  error. 

X  Koon  4*  M.  T>  Reynolds,  for  the  plaintiff. 

D.  Btiely  junyfoT  the  defendants.  A  note  payable  on  de- 
mand, must  be  demanded  before  suit  brought.  Burr.  1516. 
The  presentment  and  non-payment  could  not  be  proved, 
not  being  specially  averred.  18  Johns.  R.  341.  Nor  could 
the  plaintiff  recover  on  the  common  counts,  not  having  stat- 
ed in  the  particulars  of  his  demand  the  consideration  of  the 
notes,  &c.    Chitty  on  Bills,  p.  692,  3.  ed.  of  1836. 

By  the  Court,  Nelson,  Ch.  J.  The  first  question  has«  in 
effect,  been  heretofore  disposed  of  by  the  court.  The  plain- 
tiff is  not  entitled  to  charge  for  special  counts  in  taxation 
of  costs,  for  the  reason  that  the  common  counts  are  all  that 
can  be  deemed  necessary.  19  Wendell,  113.  This  has 
been  the  practice  for  more  than  twenty  years  ;  after  which 
we  cannot  consistently  require  the  insertion  of  them  for  the 
sake  of  setting  forth  specially  a  demand  and  refusal  at  the 
place  of  payment.  A  defendant  will  not  thereby  suffer,  as 
the  same  proof  must  be  given  to  authorize  a  recovery,  as  if 
the  notes  had  been  specially  counted  upon  ;  and  by  calling 
for  particulars  of  the  action,  he  can  always  ascertain  in  due 
time,  that  the  proof  will  become  material,  and  be  prepared 
10  meet  it  The  case  of  Smith  v.  Smith,  2  Johns.  R.  235, 
shows  that  the  proof  of  special  matters  beyond  the  mere 
execution  of  the  notes,  preliminarily  to  the  introduction  of 
them  under  the  money  counts,  affords  no  solid  objection  to 
the  practice. 

The  bill  of  particulars,  I  think,  sufficiently  explicit,  as  it 
fully  apprised  the  defendants  of  the  grounds  of  the  plaintiff's 
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claim )  indeed,  nothing  short  of  some  description  of  the  notes 
would  have  complied  with  the  rale  of  practice.  The  form 
is  not  tefchnically  exact,  such  as  simply  giving  the  copies  of 
notes,  instead  of  saying  so  much  money,  $50,  for  instancei 
due  upon  them,  describing  them ;  but  the  substance  is  in  the 
bill,  and  no  one  could  be  misjed. 

Judgment  reversed;  venire  de  novo  from'  the   mayor's 
court ;  costs  to  abide  the  event. 


Barnes  vs.  Cole  &  Fitzhvoh. 

tn  an  action  on  the  case  against  the  owners  of  a  steamboat,  for  ncgHgenc* 
in  the  nayigatiaji;  of  the  veasel,  whereby  the  plaintiff  was  injured,  the 
iteertman  of  the  boat  is  a  competent  witness  for  the  defendant,  if  it  appear 
that  he  acted  under  the  immediate  direction  of  the  master  of  the  boat. 

tn  mch  action,  the  plaintiff  is  not  entitled  to  recover,  if  the  injory  is  in  any 
degree  attribatable  to  his  own  want  of  care  i  and  where  such  is  the  fact, 
and  he  obtains  a  verdict,  a  new  trial  will  be  granted. 

This  was  an  action  on  the  casey  for  negligently  running 
down  the  plaintiff's  scow^  tried  at  the  Onondaga  circuit,  in 
April,  1836,  before  the  Hon.  Danibl  Moselet,  one  of  the 
circuit  judges. 

The  plaintiff's  scow  lay  at  a  dock  or  wharf  in  the  Oswe- 
go river,  at  the  village  of  Oswego,  with  the  stern  projecting 
westward  beyond  the  end  of  the  wharf  from  8  to  16  feet 
into  the  river,  at  a  place  where  the  channel  was  narrow, 
and  only  from  50  to  70,  feet  wide.  The  defendants  were 
owners  of  the  steamboat  William  Avery ^  commanded  by 
Capt.  Rectd^  and  while  in  coming  into  the  river  from  Lake 
Ontario,  struck  that  part  of  the  boat  which  projected  be- 
yond the  wharf,  and  did  the  injury  complained  of.  The  ac- 
cident happened  in  the  night  time,  and  the  night  was  dark 
and  foggy.  One  or  two  of  the  plaintiff's  witnesses  swore 
the  scow  had  a  light  burning,  when  they  went  to  bed,  but 
they  could  not  say  there  was  a  light  when  the  accident 
happened.  All  the  defendant's  witnesses  agreed  there  was 
no  light  in  the  scow.  Most  of  the  witnesses  said  they  had 
never  known  a  boat  or  vessel  to  lie  on  the  west  side  of  the 
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wharf,  in  the  narrow  channel  in  the  night  time  ;  but  some 
of  the  plaintiff's  witnesses  said  they  had  known  boats  or 
vessels  to  lie  there  at  night.  Captain  Read  was  in  the  im- 
mediate command  of  the  boat  at  the  time ;  he  was  on  the 
promenade  deck  by  the  bell  ropes';  he  was  near  the  steers- 
man, and  acted  as  pilot.  Imnfediately  on  discovering  the 
scow,  the  bell  was  rung  and  the  engine  stopped,  but  the 
headway  of  the  boat  carried  her  against  the  scow.  David 
McSwain  was  the  steersman  of  the  boat  at  the  time,  and 
being  offered  as  a  witness  for  the  defendants,  was  rejected 
by  the  jndge,  on  the  ground  that,  being  steersmany  he  was 
not  a  competent  witness.  The  jury  found  a  verdict  for  the 
plaintiff,  and  the  defendants  move  for  a  new  trial. 

J.  A.  Spencer^  for  defendants. 

B.  Davis  Noxwiy  for  plaintiff. 

By  the  Courts  Bronson,  J.  Was  McSwain  properly  ex- 
cluded as  a  witness  1  He  was  at  the  helm  at  the  time  the 
accident  happened ;  but  the  captain  of  the  steamboat  was 
at  his  side,  acting  as  pilot.  So  far  as  appears,  the  steersman 
did  nothing  more  than  discharge  his  duty  in  obedience  to 
the  orders  of  his  superior.  If  there  was  negligence  any 
where,  there  was  no  evidence  to  show  that  he  in  particular 
was  chargeable  with  it.  Indeed  upon  the  evidence,  he  must 
be  taken  to  have  acted  in  obedience  to  the  orders  of  the 
master.  Under  such  circumstances,  it  would  be  the  master, 
and  not  the  steersman,  who  would  be  liable  to  the  de- 
fendants, who  were  the  owners,  in  case  of  a  recovery 
against  them,  and  clearly  the  steersman  could  not  be 
answerable  to  the  captain  for  obeying  his  commands* 
It  seems  impossible  then  to  maintain  that  the  witness  was 
interested.  The  case  falls  within  the  principle  decided  in 
Noble  ^  Palmer  v.  Paddock,  19  Wendell,  466.  That  was 
an  action  against  the  captain,  who  was  in  the  immediate 
command  of  his  boat  at  the  time  of  the  accident)  and  in  the 
absence  of  any  proof  to  charge  the  injury  upon  the  steers- 
man, he  was  held  to  be  a  competent  witness  for  the  defend- 
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ant.    The  cases  were  there  reviewed  by  the  Chief  Justice, 
and  1  need  not,  therefore,  refer  to  them..  The  witness  was 
9  improperly  rejected. 

The  verdict  was  also,  I  think,  plainly  against  the  weight 
of  evidence..  I  do  not  see  how  the  plaintiff  could  escape 
the  charge  of  having  to  some  extent  contributed  to  bring 
the  misfortune  upon  himself,  by  leaving  his  boat  in  an  im- 
proper situation. 

New  trial  granted. 


McArTHUR   ic   HURLBERT    VS,   SeARS. 

In.  an  action  against  the  owners  of  a  steamboat  as  common  carriert,  where 
the  boat  straaded  in  entering  a  harbor  in  the  night  time,  in  consequence 
of  the  master  mistaking' a  light  upon  a  stranded  Teasel  for  a  light  nsnally 
exhibited  by  the  keeper  of  the  beacon  light,  by  means  whereof  the  plain- 
tiffs sustained  damage ;  it  teas  held,  that  nothing  will  excuse  the  common 
carrier f  except  the  two  ordinary  excepted  cases  ;  inevitable  accident  tsttA- 
out  the  intervention  of  man,  and  the  acta  of  public  enemies;  that  neither 
of  the  exceptions  existed  hi  this  case ;  and  that  proof  of  the  utmost  vigilance 
and  care  on  the  part  of  the  master  was  irrelevant  and  inadmissible  in  de- 
fence of  the  action. 

The  rule  of  law  is  the  same  in  respect  to  a  carrier  by  water  as  to  a  car- 
rier  by  land;  nor  is  there  any  distinction  whether  the  navigation  be  upon 
the  ordinary  rioere,  or  the  great  rivert  and  lakes  or  inland  eeae  of  this 
country,  except  so  far  a^i  the  exceptions  in  favor  of  the  carrier  are  ex- 
tended to  the  periU  or  dangers  of  the  rivers  or  lakes,  by  the  special  terms 
of  the  contract  contained  in  the  charter  party  or  bill  of  lading. 

The  clause,  *'  except  the  perils  or  dangers  of  the  rivers  or  lakes,"  and  va* 
nous  cases  arising  under  it,  cited,  considered  and  commented  upon. 

Where,  in  the  testimony  of  a  witness  taken  under  a  commission,  a  mis- 
take occurs  in  reference  to  the  time  of  the  transaction  testified  to,  evi- 
dence is  admissible  to  show  the  mistake  and  fix  the  true  time. 

This  was  an  action  on  the  case  against  the  defendant  as 
a  common  carrier,  for  the  loss  of  154  barrels  of  oysters 
shipped  at  Buffalo^  to  be  transported  across  Lake  Erie  to 
Detroit,  tried  at  the  Albany  circuit,  before  the  Hon.  John  P. 
CusHMAN,  one  of  the  circuit  Judges. 

The  oysters  were  shipped  in  the  month  of  November, 
1835,  on  board  the  steamboat  Columbus,  belonging  to  the 
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defendants.    The  master  was  directed  to  ship  them  below 
deck,  but  placed  a  portion  of  them  on  the  promenade  deck. 
In  attempting  to  enter  the  pdrt  of  Birie  or  Presque  Isle  Bay^ 
an  intermediate  port  between  Buffalo  and  Detroit,  the  ves- 
sri  grounded,  and  a  portion  of  the  oysters  were  thrown  over- 
board td^relieve  the  vessel,  and  the  residue,  in  consequence 
of  the  grounding  of  the  vessel,  were  frozen.    The  disaster  to 
the  vessel  happened  under  these  circumstances:      It  was 
night  when  the  vessel  approached  the  harbor  of  Erie^  the 
weilther  was  hazy,  with  flurries  of  snow.    The  beacon  light 
onthejend  of  the  pier  was  seen  occasionally  through  the  flur- 
ries of  snow.    Besides  the  beacon  light,  there  was  usually  a 
light  at  the  window  of  the  house  of  the  keeper  of  the  beacon 
light,  bearing  west-southwest  about  50  rods  distant  from  the 
beacon  light,  and  the  usual  way  of  steering  into  the  chaiknel 
'  was  to  bring  the  beacon  Ijgbt  and  the  light  in  the  keeper's 
house  into  a  range,  and  take  them  as  a  guide  in  entering  the 
harbor.    A  light  was  observed,  which  was  supposed  to  be  the 
light  ij>  the  keeper's  house,  but  whieh  prov^  to  be  a  light 
on  board  another  steamboat,  the  North  America^  which  had 
been  driven  ashore  in  a  previous  gale,  and  in  navigating  the 
vessel  so  as  to  bring  in  a  range  the  two  lights,  that  is,  the 
beacon  light  and  the  light  on  board  the  North  America, 
which  was  mistaken  for  the  light  in  the  keeper's  house,  the 
boat  struck  on  a  shoal.    After  she  struck  and  got  on  the 
shoal,  the  wind  blew  hard,  the  i^ea  ran  high  and  the  ves- 
sel labored,  strained'  and  pounded  very  hard,  which  made 
it  necessary  to  throw  the  oysters  overboard  to  save  the  vessel 
and  cargo.    It  was  proved  that  the  master  of  the  Columbus 
was  one  of  the  most  competent  masters  of  steamboats  on  the 
lake,  and  that  the  most  prudent  master  might  have  run  his 
boat  ashore  under  the  existing  circumstances.    The  facts 
above  stated,  in  reference  to  the  disaster,  appeared  by  the  depih 
sUiims  of  two  experienced  seamen  taken  under  a  commission. 
From  the  language  of  the  interrogatories  and  answers,  these 
witnesses  are  made  to  speak  as  if  the  transaction  had  taken 
place  in  November,  1836,  instead  of  1835.    The  defendants 
offered  to  prove  that  the  time  referred  to  in  the  depositions 
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was  in  fact  1836,  by  showing  that  the  Columbus  did  not 
sail  in  the  year  1836,  and  otherwise,  that  the  depositions  re- 
lated to  the  transaction  in  question  ;  but  the  explanatory  tes- 
timony was  objected  to,  and  rejected  by  the  judge.  The 
counsel  for  the  plaintiff  then  insisted  that  the  depositions 
should  be  excluded  :  1.  Because  they  related  to  a  trafasaction 
which  happened  in  1836,  whilst  the  subject  matter  in  contro- 
yersy  arose  in<1836 ;  and  2.  If  they  related  to  the  matter  in 
ccmtroversy,  the  testimony  was  irreleyaut,  and  proved  nothing 
material  to  the  defence.  The  judge  excluded  the  depositions, 
and  the  jury,  under  his  direction  found  a  verdict  in  favor  of 
the  plaintiffs  for  $1606  86.  The  defendant  moved  for  a  new 
trial. 

.M.  T.  Reynolds^  for  the  defendant. 

/.  Holmes  ^  S.  Sievensj  for  the  plaintiffs. 

By  the  Courts  Cowbn,  J.  The  first  ground  of  objection 
to  the  depositions  is,  we  think,  clearly  untenable.  Nothing 
is  better  settled  than  that  a  party  may  set  his  own  witnesses 
right  by  other  evidence  of  a  material  fact,  even  though  it 
contradict  and  tend  indirectly  to  discredit  them.  Phil.  Ev. 
7th  Lond.  ed.  309.  Id.  8th  Lond.  ed.  902,  and  the  cases  there 
cited.  Savage,  Ch.  J.  in  Lawrtnce  v.  Barker.  6  Wendell, 
306.  Jadcson  ex  dem.  Hopkins  v.  Leek^  12  id.  106.  Liv- 
ingston, J.  in  Steinback  v.  The  Col.  Tne.  Co,  2  Caines'  R, 
131.  This  should  be  especially  so,  being  offered  by  way  of 
correcting  a  mere  date,  into  a  mistake  of  which  the  witnesses 
were  probably  led  by  the  interrogatories,  and  which,  of  all 
fieicts,  slides  the  ^easiest  from  the  memory^  In  reason,  the  rule 
applies  as  well  to  depositions  as  to  oral  evidence.  Admit* 
ting,  however,  that  the  depositions  are  thus  explainable,  it  is 
insisted  that  they  did  not  tend  to  establish  the  point  in  issue. 
No  doubt  they  were  incompetent,  if  this  be  so,  and  were  pro- 
perly excluded. 

The  matter  of  the  depositions  is  said  to  be  irrelevant :  1. 
Because  the  defendant,  having  violated  his  instructions  in 
the  manner  of  stowing  the  oysters,  forfeited  all  right  to  de- 
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fend  himself  even  on  the  narrow  ground  that  the  loss  was 
by  the  act  of  God  ;  secondly,  that  the  matter  does  not  tend 
to  show  the  latter  excuse.  It  is  an  answer  to  the  first  that 
a  portion  of  the  oysters  were  properly  stowed,  and  yet  the 
verdict  was  for  the  valne  of  the  whole.  The  second  objec- 
tion involves  the  inquiry  whether  the  depositions  tended  in 
the  least  totally  to  exculpate  tlie  defendant  from  the  charge 
of  neglect,  and  link  the  disaster  to  inevitable  causes  discon- 
nected with  human  agency.  The  defendant  was  a  com-^ 
mon  carrier ;  and  it  is  not'denied  as  a  general  rule,  that,  to 
.  protect  himself  from  responsibility  for  the  toss,  he  was 
bound  to  prove  that  it  arose  from  the  act  of  God,  or  the 
i  enemies  of  the  country.     To  the  latter,  the  proof  offered 

makes  no  pretensions  ;  and  it  was  thrown  out  in  argument 
that  the  former  part  of  the  rule  has  no  application  to  carrter^ 
navigating  the  dangerous  waters  of  Lake  Erie.  No  such  lo- 
cal exception]  is  known  to  the  law  of  England  or  Scotland, 
whatever  the  general  dangers  of  the  navigation.  2  Kent's 
!  Gomm.  597,  607,  608,  3d  ed.    Nor  can  it  be  indulged  with 

I  safety  either  in  principle  or  practice.    No  such  exception 

has  been  made  by  any  case  in  this  state ;  nor  am  I  aware 
that  it  has  ever  been  contended  for,  though  there  have  been 
several  closely  litigated  suits  for  losses  by  carriers  upon 
our  great  lakes.  I  do  not  find  that  it  has^  been  recc^nized 
by  any  case  in  the  neighboring  states ;  and  distinctions  in 
favor  of  carriers  by  water  generally,  which  have  been 
countenanced  in  one  case,  Aymar  v.  Asior^  6  Cowen,  266,  by 
a  dictum  of  the  late  chief  justice  of  this  state,  and  by  two 
or  three  cases  in  Pennsylvania,  have  been  treated  as  un- 
founded anomalies,  to  be  disapproved  as  contrary  to  deci 
sions  in  nevghboring  states,  and  even  in  our  own.  Story  on 
I  Bailm.  323,  §  497.    2  Kent's  Comtn.  607,  8,  3d  ed.     Croa- 

Jy  V.  Fitch,  12  Conn.  R.  419.  In  EllioU  v.  Rozett,  1& 
Johns.  R.  1,  the  rule  was  applied  to  jhe  navigation  of  the 
River  St.  Lawrence  in  scows,  late  in  the  season,  between 
Ogden»burgh  and  Montreal,  which  was  known  by  the  ship- 
pers to  be  very  dangerous.  See  also  Kemp  v.  Cotighiry, 
11  Johns.  R.  107.  Coit  v.  M^Mechen,  6  Johns.  R.  160. 
Harrington  v.  Lples,  2  Nott  &  M'Cord,  88,  9,  and  the 
7oL.  X\I.  25 
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cases  there  cited.  Williama  v.  Graniy  1  Conn.  R.  4S7,  and 
several  cases  hereafter  cited.  Bell  v.  Reedj  4  Binn.  127, 
was  like  the  one  at  bar,  a  case  of  navigation  on  Lake  Erie ; 
and  proceeded  throughout  on  the  assumption  that  the  de- 
fendants must,  in  order  to  excuse  the  loss,  prove  the  utmost 
care  ki  themselves,  and  convince  the  jury  that  the  loss  arose 
from  the  act  of  God. 

lii  €hrdon  v.  Liiile,  8  S^rg.  &  Rawie,  633,  it  was  held 
that  a  general  wage^  softening  the  responsibility  of  carriers 
on  the  western  waters,  was  admissible  in  their  defence. 
This  was  the  case  of  a  keel  boat  sailing  from  Pittsburg  in 
Pennsylvania,  to  Hopkinsville,  Kentucky.  But  no  offer  of 
that  kind  was  made  in  the  case  at  bar ;  and  it  may  be 
very  questionable,  since  the  late  cases  in  this  court  denying 
all  restriction  even  by  notice|  whether  such  a  custom,  which 
must  arise  from  the  management  of  carriers,  would  be  sua-' 
taihable  in  true  policy,  owing  to  the  opening  which  it  gives 
for  fmud  and  collusion,  &c.  In  Aymar  v.  AstWj  before 
cited,  and  The  Sphooner  Reeside^2S\xmn. 667,  660,  a  gene* 
ral  commercial  custom  enlarging  the  phrase  perils  or  danr 
gera  of  the  seas,  in  a  bill  of  lading,  so  as  to  comprehend 
causes  of  loss,  beyond  their  l]egal  import,  was  denied.  Mr* 
Justice  Story,  in  the  last  case,  very  properly  expresses  a 
general  reluctance  to  the  reception  of  such  proof  in  eases 
where  it  has  not  heretofore  been  applied.  He  finally  re- 
jected it,  because  it  worked  a  contradiction  of  the  written 
agreement.  Turney  v.  Wtism^  7  Yerg.  340,  S.  P.  But 
see  Cherry  v.  HoUjf^  14:Wenflell,  26,  and  Barber  v.  Brace^ 
3  Conn.  R.  9.    Also  Lawren^  v.  MChregor^  1  Wright,  193. 

Nor  have  we  any  offeror  intimation  by  counsel  that  they 
intended  to  go  beyond  the  depositions  in  order  to  establish 
that  the  loss  was  by  the  act  of  God.  The  depositions  are 
left  to  speak  for  themselves  ;  and  from  them  alone  can  we 
judge  whether  they  were  admissible.  The  utmost  they 
show  in  respect  to  natural  causes^  are  a  considerable  wind, 
at  the  close  of  navigation,  and  the  darkness  of  the  evening 
heightened  by  a  fall  of  snow.  Under  these  circumstances 
an  attempt  was  made  to  enter  the  harbor  in  a  narrgw  chan- 
nel, for  the  master's  safe  conduct  through  which  he  knew 
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that  he  depended  on  following  a  certain  track  by  ranging 
with  the  beacon  lights  at  the  two  light  bouses.  On  reach- 
ing the  point  where  this  range  was  to  be  taken,  it  so  hap- 
pened that  the  usual  blaze  at  one  of  the  light  bouses  was 
for  some  cause  not  visible ;  and  a  light  in  the  Ncrth  Ameri- 
ca,  a  steamboat  which  lay  grounded  in  consequence  of  a 
previous  storm,  was  easily  mistaken  for  that  of  the  farther 
house,  whose  light  Was  invisible.  Of  the  disaster  to  the 
North  America,  the  defendant's  master  could  probably  have 
learned  nothing,  and  could  not,  therefore,  have  been  pre- 
pared to  suspect  the  delusion.  Indeed,  the  two  experienced 
seamen  who  made  the  depositions  in  question  concur  to 
prove  that  the  circumstances  were  such  as  to  baffle  the 
skill  and  care  of  an  accomplished  master  accustomed  to 
sailing  this  water ;  and  the  jettison  of  the  oysters,  being  ne- 
cessary for  the  safety  of  the  boat,  was  lawful,  if  the  strand- 
ing arose  from  a  justifiable  cause.  Story  on  Bailm.  336,  7, 
8,  ^  62S,  627.  Id.  339,  40,  ^  630,  631,  and  the  cases  there 
cited.  And  see  Lenox  v.  United  States  Ins,  Oo.,  3  Johns. 
Cas.  178,  and  Smith  v.  Wright,  I  Caines'  R.  43. 

The  object  of  the  depositions  then  was  to  excuse  the  loss 
by  a  mistaken  deviation  to  which  •  the  master  was  led  by  a, 
concourse  of  circumstances  over  which  he  had  no  control; 
and  they  strongly  tended  to  free  him  from  all  charge  of 
neglect.  So  far  they  were  material,  if  the  loss  had  depend* 
ed  wholly  on  natural  causes ;  for  the  least  degree  of  neg* 
ligence  would,  notwithsranding,  make  the  carrier  liable. 
Story  on  Bailm.  332  to  334,  h  616,  :17.  WiUiams  v.  Grant, 
1  Conn.  R.  487.  - 

But  looking  nt  all  the  grounds  on  which  the  deposition^ 
place  the  mistake,  there  is,  I  apprehend,  an  insurmountable 
difficulty,  in  saying  that  there  was  not  such  an  admixture  of 
human  means  as  must  vitiate  the  defence.  It  is  insisted 
that  the  defendant's  vessel  was  at  a  proper  point  of  obser- 
vation, yet  no  blaze  at  one  of  the  light  houses  was  to  be 
seen,  and  the  delusive  light  in  the  North  America  was  mis- 
taken as  one  by  which  to  steer.  The  absence  of  the  first 
was  probably  owing  to  neglect,  and  the  latter  must  have| 
been  lighted  and  kept  burning  by  a  person  about  the  boat 
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to  which  it  belonged.  This  contributed  as  much  towards 
the  mistaken  deviation  by  which  the  defendant's  vessel  was 
stranded,  as  the  absence  of  the  usual  signal  at  thelight  house« 
I  have  sought  in  vain  for  any  case  to  excuse  the  loss  of  the 
carrier,  where  it  arises  from  human  action  or  neglect, 
or  any  combination  of  such  action  or  neglect,  except  force 
,exerted  by  a  public  enemy.  No  matter  what  degree  of 
prudence  may  be  exercised  by  the  carrier  and  his  ser- 
vants-; although  the  delusion  by  which  it  is  baffled  or 
the  force  by  which  it  is  overcome  be  inevitable^  yet  if  it  be 
the  result  of  human  means,  the  carrier  is  responsible.  A 
stronger  case  cannot  be  put  than  the  common  one,  plunder 
by  a  band  of  robbers  or  rioters.  Take  the  case  of  the  riot 
of  1780,  in  which  Lord  Mansfield's  house  was  destroyed, 
and  a  considerable  military  force  could  not  prevent  ext^i- 
sive  and  indiscriminate  destruction  in  the  city  of  London*. 
Lord  Mansfield  has  himself,  in  1  T.  R.  34,  put  even  this  as 
an  instance  which  could  not  be  received  to  protect  a  com- 
mon carrier.  With  regard  to  such  a  change  of  circum- 
stances unknown  to  the  defendant,  by  which  he  or  his  ser- 
vants %re  led  into  unavoidable  mistake,  the  leading  case  is 
that  of  SmU^  v.  Shepherd^  Abb.  on  Shipp.  part  3,  ch.  4,  i  I. 
The  loss  in  that,  case  happened  at  the  entrance  of  the  har- 
bor of  Hull.  Just  before  the  defendant's  vessel  had  reach- 
ed the  place,  a  bank  there,  formerly  shelving,  had  been  ren- 
dered precipitous  by  a  great  flood,  where  a  vessel  sunk  by 
getting  on  the  bank,  having  a  floating  mast  tied  to  her.  The  de- 
fendant's vessel  striking  the  mast,  was  forced  towards  the  bank, 
where,  owing  to  change  in  the  bank  occasioned  by  the  flood, 
the  loss  happened.  The  natural  cause,  the  act  of  God  in  chang- 
ing the  bank,  was  laid  out  of  question,  as  not  being  the  imme- 
diate cause,  and  therefore  furnishingno  excuse.  The  fasten- 
ing of  the  mast,  if  not  the  sinking  of  the  ship  to  which  it  was 
attached,  were  the  only  remaining  causes,  and  one,  if  not  both, 
were  obstructions  placed  there  by  human  agency.  Evidence 
was  offered  to  show  thai  there  had  been  no  actual  negli- 
gence on  the  side  of  the  defendant ;  but  it  was  overruled 
at  the  circuit,  and  a  verdict  found  for  the  plaintifis,  which 
ivas  sustained  by  the  court.  This  cause  was  tried  in  1795 
^nd  was  but  following  out  a  previous  case,  tried  ten  yeari 
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Iwfore,  that  of  the  proprietors  of  the  Trent  Navigation  v. 
Wood,  3  Esp.  R.  127.  The  latter  case,  though  given  by  a 
ftmf>riu^  reporter,  was,  like  the  former,  considered  by  the 
king's  bench.  The  defendant's  vessel  sunk  by  driving 
-against  a  concealed  anchor  in  the  river,  which  belonged  to 
a  barge  lying  near ;  but  ihe  bargeman  did  not,  as  he  should 
have  done,  place  a  buoy  to  apprize  others  where  his  anchor 
lay.  Cowper,  of  counsel,  made  a  point  that  the  defendant 
<:ould  not  excuse  himself  on  the  conduct  or  neglect  of  anoth- 
er, the  l)argeman.  Lord  MansfiM,  said  ^  The  act  of  Gk)d 
is  a  natural  necessity,  and  inevitably  such,  as  winds,  storms, 
Ac.  The  case  of  robbery,  is  certainly  very  strong ;  but  not 
a  natural  necessity,  and  in  this  case  there  is  an  injury  by  a 
private  man,  within  the  reason  of  the  instance  of  robbery, 
yet  I  think  the  carrier  ought  to  be  liable."  Ashurst,  J.  said, 
^'  If  this  sort  of  negligence  were  to  excuse  the  carrier,  when 
he  finds  that  an  accident  has  happened  to  goods  from  the 
misconduct  of  a  third  person,  he  would  give  himself  no  far* 
I  ther  trouble  about  the  recovery  of  them."     Buller,  J.  said 

there  was  a  legal  negligence,  though  there  might  be  none  in 
fact.  Ail  three  of  the  judges  also  intimated  that  there  was 
some  slight  actual  negligence  in  the  defendant,  which  renders 
the  case  of  somewhat  less  force  for  the  point  to  which  I  have 
cited  it.  In  Forward  v.  Pittordj  1  T.  R.  27,  afire  broke  out 
100  yards  frbra  the  carrier's  booth,  where  he  had  placed  the 
goods  for  safe  custody  before  he  started.  It  burnt  with  iuex- 
I  tinguishable  violence,  and  reaching  the  booths  consumed  the 

'  goods.    All  this  was  without  any  actual  negligence  of  the  de- 

fendant, and  was  not  occasioned  by  lightning.    Lord  Mans- 
field said,  the  carrier  is  liable  beyond  his  contract.     He  is  in 
the  nature  of  an  ir^snrer  against  every  event  except  the  act  of 
I  God,  &c.    "  Now  what  is  the  act  of  God  ?    I  consider  it  to 

j  mean  something  in  opposition  to  the  act  of  man."    He  adds, 

that  the  law  presumes  against  a  carrier,  until  he  shows  that 
the  loss  arose  from  such  an  act  as  ^' could  not  happen  by  the 
intervention  of  man,  as  storms,  lightning  and  tempests.  In 
4his  case  it  does  not  appear  but  that  the  fire  arose  from  the  act 
of  some  man  or  other.     It  certainly  did  arise  from  some  act  of 
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man ;  for  it  is  expressly  istated  not  to  have  happ^ed  by  light- 
ning.   The  carrier,  therefore,  in  this  cdse,  is  liable,  inasmuch 
as  he  is  liable;  for  inevitable  aceideniJ\    It  seems  by  these 
cases,  that  the  words  inevitable  accident^  which  are  preferred 
by  some  to  *'  act  of  God,"  because  more  reverent,  are  not  ad- 
equate to  %xpres8  the  ground  of  a  ^common  carrier's  excuse ; 
for  accidents  arising  from  htiman  force  or  fraitd,  are  some- 
times inevitable.    I  beKeve  it  is  a  matter  of  history  ^t  in- 
habitants of  remote  coasts  accustomed  to  plut^er  wrecked 
vessels,  have  sometimes  resorted  to  the,  expedient  of  luring 
benighted  mariners  by  false  lights  to  a.  rocky  sKore.    Even 
Buch  a  harrowing  combinatioa  of  fraud  and  robbery  would 
form  uo  excuse.    On  the  authority  of  Fbnoardy,  Pittard^ 
Lord  Tenterden  lays  down  the  rule  thus:  "The  expression, 
'act  of  Oodf  denotes  natural  accideiTts,  such  as  lightning, 
^earthquake  and  tempest ;  Imd  not  accidents  arising  from  the 
fault  or  negligence  of  man.''    And  see  Story  on  Bailment, 
330,  5  511 ;  Jeremy's  Law  of  Carriers,  56.    To  the  cases  at 
ready  cited,  may  be  added  Pampbell  v.  Morse^  1  Harp.  LaV(r 
Rep.  468 ;  Barpell  v.  Owens,  1  Dev.  &  Beat.  273 ;  Kent. 
Ch.  J.  in  BUiott  v.  Rosselt,  10  Johns.  R.  11 ;  Robertson  v. 
Kennedy,  8  Dana,  430 ;  Green,  J,  m  Gfirdon  T.  Bnchananj 
5  Yerg.  82 ;  Turney  V.  WUson,  7  id.  340.    A  man  hires  his 
vessel  to  be  repaired  by  a  skilful  workman,  who  makes  a  rud* 
*der  apparently  sound,  but  internally  rotten,  and  the  loss  hap- 
^ns  by  reason  of  its  breaking.    The  owner  is  hable.  though 
»he  was  igneraRt  of  the   defect      Bttckhouse  v.  Sneed,  1 
Murph.173. 

The  farthest  that  any  of  the  cases  appear  to  go  in  favor  of 
<the  carrier  is  to  excuse  him  where  the  'loss  happens  by  his 
vessel  being  forced  by  the  wind,  or  oth^r  natupid  and  inevi- 
table cause,  against  some  permanent  artificial  object,  as  the 
^ier  of  a  bridge  erected  by  another.  Amies  y.  Stevens,  1  Str. 
128,  cited  and  approved  by  Spencer,  J.  in  Colt  v.  M^Meclien^ 
1>  Johns.  R.  166. 

There  is  a  considerable  class  of  cases  .arising  upon  excep- 
tions in  bills  of  lading,  of  the  ^'  perils  of  the  sea,"  where,  id 
^addition  to  losses  from  natural  causes,  those  arising  from  the 
-acts  of  third  persons  are  sometimes  allowed  to  come  within 
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the  terms.  Such  are  losses  by  robtj^ry  of  pizates»  Pickering 
Y.  Barkley,  Sty.  132,:2  Roll.  Abr.  248,  Bull^  v.  Fisher, 
Abb.  on  Ship.  pt.  3,  f:h.  4,  §  2^  and  the  collision  of  ships 
without  fault  of  either^  party.  Story  o&  BailuL  332, }  614, 
and  cases  there  cited;.  But  these  words  are  evidently  of 
broader  compass  than  the  words  "  act  of  God  ;"  and^lthough 

'  it  was  supposed  by  a  ^ery  learned  judge  that  tbey  were  but 
commensurate  Gould  J.  in  WiUiame  v.  Cfranij  1  Conn. 
R.  487,  49^  and  therefore  whatever  was  a  peril  of  the  sea 
would  excuse  the  carrier  acting  under  his  general  liability, 
yet  it  is  evident. from  the  cases  we  have  considered,  that 
they  are  not !  always  i^.  The  distinction  was  ad  vested  to, 
but:  not  much;  examined  by  Story,  J.  in  2%tf  ScfUMfisr  Ree- 
nde^  2  Sumn.  571.    Ilie  case  of  ^Ij^ar  v.  Ast&Tf  6  Cowen, 

-  266,  was  an  action  on  a;  bill  of  lading,  excepting  the  dangers 
of  the  ^eof.  The  goods  were  damaged  on  the  voyage  by 
xat»;  and  it  was  held  that  the  defendanfts  having  laken  every 
pre<:aution  to  avoid,  their  depredations^  the  toss  was  by  a 
danger,  of  the  sea  witbjin  the  policy.*  This  ease;;  w»  noticed 
before,  has  been  treated  hs  tending  to  upset  the  law  extending 
the  implied  liability  of  common  carriers  to  the  waters  Story 
OQ  Baiint  323,  {  497.  2  Kentis  Comm.  472,  3,  Ist  ed.  Id. 
60S,  3d  ed.  Crosby  v/  Fitch,  12  Conn.  K.  419.  The  ease 
itself  has  no  such  tendency*  Thei)re  are  in  the  csise  dieta 
of  the  chief  justice,  which,  not  being  at  the  moment  and  in 
>terms  confined  to  the  case  as  it  stood  on  the  exception  in 
the  bill  of  lading,  were  left  open  to  the  construction  which 
has  been  put  upon  them  by  the  learned  commentators  and 
by  the  case  cited.  My  own  marginal  note  of  the  case,  I 
observe,  runs  into  the  same  error.  Cases  as  to  the  meaning 
of  the  words  perHs  of  the  sea  often  arise  also  upon  policies 
of  insurance.  See  1  PhiL  on  Ins.  249,  60,  and  2  id.  191. 
For  instance,  it  was  held  that  the  loss  of  a  ship  by  the  sud- 
den imprtssmejQt  of  sailors  sent  on  shore  to  fasten  it,  was  a 
loss  within  the  policy.  .Hodgson  v.  Malcolm,  5  Bos.  &  Pul. 
336.  Yet  it  seems  clear,  on  the  cases,  that  such  an  act 
could  not  be  received  to  exempt  a  common  carrier  either  as 
the  act  of  God  or  tl^e  enemies  of  the;  state^  It  may  be  irre- 
sistible.   So  we  have  seen  of  many  hcis  merely  human  ; 
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Still  they  may  be  collusivelj  committed^  The  carrier  may 
collude  with  a  press-gang  as  well  as-  with  robbers  or  illegal 
kidnappers.  The  difficulty  returns,  therefore  ;  if  we  receive 
the  immediate  agency  of  third  persons  in  any  shape,  we 
open  that  very  door  for  collusion  which  has  denied  an  ex- 
cuse by  reason  of  theft,  robbery  and  fire.  Marsh  ads^ 
Blyth^  1  Noti  &  M'Cord,  170,  which  held  it  a  defence  thaf 
the  carrier's  vessel  was,  without  his  fanlt^  run  down  by  an- 
other, is  an  instance  in  which  the  rule  in  respect  to  the  spe- 
cial exception  in  a  bill  of  ladmg  has  been  applied  to  the  car- 
rier's general  liability.  There  may  be  other  cases  of  the 
like  character,  but  it  seems  clearly  td  me,  from  authorities  T 
have  been  able  to  consult,  that  the  expression  penis  or  dan-- 
gers  of  the  sea^  or  dangers  of  the  river,  &c.,  will  be  found 
to  allow,  in  several  cases,  human  agency  and  other  causes  tO" 
excuse  a  loss,  which  cannot  be  allowed  in  favor  of  common 
carriers,  without  giving  np  the  rigorous  obligation  imposed 
upon  them  by  the  policy  of  the  law.  See  also  Story  on- 
Bailm.  330,  1,2,^  512  to  514.  2  Kent's  Comm.  3d  ed.  599; 
600,  607, 8.  3  id.  215,  217,  and  the  cases  cited  by  those  au^ 
thors,  especially  Butler  v.  Fisher,  3  Bsp.  R.  67.  1  Phil, 
on  Ins.  250, 1.  2  id.  191.  On  the  otherhand,  in  Lawrence 
V.  MGhregor,  1  Wright,  193,  197,  Wright  J.  at  nisi  prills' 
charged  that  by  whatever  degree  of  negligence  another  boat 
might  run  down  the  carriers,  this  formed  no  excuse.  Gor- 
don V.  Buchanan,  5  Yerg.  71,  and  Tkirney  v.  Wilson,  7  id. 
340,  take  the  distinction.  In  the  former,  Green,  J.  said,  "the 
exception  in  this  bill  of  lading  of  the  dangers  of  the  river, 
which  are  unavoidable,  narrows  down  the  liability  of  the 
owner  of  the  boat.  Many  of  the  disasters  which  would  not 
come  within  the  definition  of  the  act  of  God,  would  fall  withiir 
the  exception  ;  such,  for  instance,  as  losses  occasioned  by  hvdt- 
den  obstructions  in  the  river  newly  placed  there,  and  of  a 
character  that  human  skill  and  foresight  could  not  have  dis- 
covered and  avoided."  This  was  repeated  and  adjudged  in 
Turney  v.  Wilson.  And  see  Johnson  v.  Friar,  4  Yerg, 
48,  and  Craig  v.  Childress,  Peck,  270,  Mr.  Justice  Story 
seem<4  to  suppose  that  if  an  obstruction  be  secretly  sunk  in 
the  stream,  and  not  being  known  to  the  carrier,  his  boat 
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founder,  he  would  be  excused.  Story  on  Bailm.  334,  336,  ^ 
518.  But  the  cases  do  not  appear  to  sustain  him,  unless  the 
obstruction  were  sunk  by  the  act  of  God,  as  by  a  sudden 
and  extraordinary  flood.  This  may  change  the  position  of 
the  shore,  raise  a  sand  bar,  or  sink  obstructions  unknown  to 
the  approaching  navigator.  If  it  arise  from  ordinary  causes, 
it  would  be  otherwise,  for  the  carrier  undertakes  against 
these.  Should  a  navigator,  by  mistake,  run  against  a  soag 
in  a  river  where  such  obstructions  are  known  to  abound,  as 
in  the  river  Hatchie,  see  4  Yerg.  49,  whatever  might  be  his 
care,  he  wouldnot  be  excused  without  an  exception  in  the 
bill  of  ladingof  dangers  of  the  river.  This,  I  think,  is  clearly 
collectable  from  the  cases  already  cited,  of  Johnson  v.  Friar 
and  Chrdon  v.  Buchanan. 

In  the  case  at  bar  there  was  no  exception  in  the  bill  of 
lading.  Of  course,  there  is  no  room  to  contend  that  though 
the  loss  may  not  have  happened  from  natural  causes  inca* 
pable  of  being  foreseen,  yet  it  was  by  a  peril  of  the  lake. 
The  defendant  stands  chargeable  as  common  carrier  with- 
out qualification.  The  depositions  setting  up  the  fact  that 
the  mistaken  deviation  on  entering  the  harbor  arose  from 
the  act  or  negligence  of  some  person,  was  equivalent  to  an 
offer  by  counsel  to  prove  it,  with  the  additional  fact  that  the 
defendant's  servants  who  managed  the  vessel  were  without 
fault.  This,  which  we  have  seen  would  have  been  material, 
had  the  real  cause  of  loss*  proposed  to  be  shown,  been  such 
as  would  in  law  exculpate  a  common  carrier,  was  neutral- 
ized by  the  want  of  such  a  proposition,  indeed  by  the  asser- 
tion of  a  cause  which  could  have  no  such  effect.  The 
judfl^e  at  the  circuit,  therefore,  took  substantially  the  same 
course ,  as  was  done  in  Smith  v.  Shepherd^  before  cited. 
Evidence  of  the  utmost  care  ceased  to  be  relevant,  so  soon 
as  it  was  seen  that  the  loss  was  not  caused  by  the  act  of 
God.  The  depositions  could  not  with  propriety  be  submit- 
ted to  the  jury  to  prove  a  case  which  on  its  face  was  una- 
vailable. 

My  opinion  is,  therefore,  that  a  new  trial  must  be  denied. 

New  trial  denied. 
Vol.  XXI.  26 
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Smith  and  others  vs.  Tallcott  &  Ransom. 

Where  a  contract  for  the  sale  of  a  lot  of  land,  waa  drawn  up  in  which  a  Ant- 
band  and  wife  and  a  trustee  of  the  ii;t/«,' were  described  as  the  parties  of 
the  first  part,  and  the  purchasers  M  the  parties  of  the  second  part,  which 
on  the  part  of  the  parties  of  the  first  part  was  executed  only  hf  the  Att«- 
hand  and  wife,  hat  the  trustee  hy  an  endorsement  upon  the  hack  thereof, 
hound  himself  to  do  what  should  be  necessary  on  his  part  to  carry  the  ,eott- 
tract  into  effect :  ii  was  held,  that  the  two  instruments  being  parts  of  the 
same  contract,  Height  be  declared  upon  a^  constituting  together  but  ene  in- 
strument, and  that  a  suit  might  be  maintained  in  the  joint  names  of  the 
husband,  the  w\fe  and  the  truces,  and  that  had  the  name  of  the  tnpstee 
been  omitted  the  declaration  would  have  been  fatally  defective. 

It  was  further  held,  inasmuch  as  it  appeared  that  the  toi/e  had  a  separate  in- 
terest in  the  subject  matter  of  the  contract,  that  she  was  properly  made  a 
party  plaintiff. 

DEMURRER'to  declaration.  The  plaintiflfs  Gerrit  Smiih^ 
James  Coehran  and  CcUkarine  F>  R.  Cochran,  declared 
against  the  defendants  for  that  on  the  2l8t  March,  1836,  at, 
ii^Cj  an  instrument  in  writing,  or  agreeioaent  sealed  with  the 
seals  of  the  plaintiffs  and  o/*  the  defendants,  was  entered  into 
in  the  words  and  figures  following,  that  is  to  say,  ^'  This 
agreement  made  this  21st  March,  1836,  between  Gerrit 
Smith  as  the  trustee  of  Mrs.  Catharine  Y.  R.  Cochran,  James 
Cochran,  her  husband,  and  the  said  Catharine  of  the  first 
part,  and  R.  Tallcott  and  J.  W.  Ransom  of  the  second  port : 
Witijesseth,  that  the  said  parties^/ the  first  part,  covenant 
with  the  parties  of  the  second  part,  their  heirs  and  assigns, 
that  on  the  fulfilment  of  the  covenant  hereinafter  mention- 
ed on  the  part  of  the  parties  of  the  second  part,  to  procure 
to  the  parties  of  the  second  part,  their  heirs  and  assigns  and 
in  their  names  a  patent  from  the  people  of  the  state  of  New 
York,  conveying  lot  No.  46  in  block  No.  64,  in  the  village 
of  East  Oswego.  Butas  bl  condition  precedent  io  the  ob- 
taining or  delivery  of  said  patent,  the  said  parties  of  the  sec- 
ond part,  covenant  to  pay  therefor  ^13,000  as  follows  ; 
$1292  59,  on  16th  April  next  at  which  time  the  parties  of 
the  first  part  are  to  deliver  possession  of  the  premises  ;  the 
parties  of  the  second  part  are  to  pay  to  the  people  of  the 
state,  as  a  part  of  the  purchase  money,  $707  41,  being  the 
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principal  and  interest  due  to  the  state  on  the  said  16th 
April ;  and  the  balance  ill^OOO  to  be  paid  as  follows :  $6600 
in  Ave  years,  and  the  lesidae  in  ten  years  from  the  said 
16th  April,  with  interest  from  said  16th  April,  to  be  paid 
annually.  The  pctyments  to  be  made  to  Mrs.  Cochran^  and 
her  receipt  to  be  the  proper  voucher  during  her  lifetime ; 
and  after  her  death  the  payments  to  be  made  to  any  per- 
son she  may  have  designated,  or  to  her  legal  if  presentative. 
(Signed)  Catherine  V.  R  Cochran,  [l.  s.]  James  Cochran, 
[l.  8.]  Richard  Tallcott,  [l.  s.]  J.  W.  Ransom,  [l.  s.]  Then 
k>llowed  an  instrument  in  these  words,  '^  I  hereby  approve  of 
the  within  contract;  obligating  myself  however  to  perform 
n other  act  than  to  assign  whenever  the  above  Catharine 
V.  H.  Cochran  shall  request  me  to  do  so  the  surveyor  gene- 
raPs  certificate  of  the  within  premises,  to  the  above  Talkott 
and  Ransom,  that  the  same  may  be  patented  to  them  by 
the  state,  (signed)  Gerrit  Smith,  [l.  s.]  The  plain titfs  then 
averred  that  the  said  instruments  so  sealed  and  executed^ 
Vfere  and  are  parts  and  parcels  of  one  and  the  same  insiru- 
mentj  contract  or  agreement ;  that  on  the  16th  April,  1836, 
the  plainti£&  surrendered,  and  the  defendants  took  posses, 
sion  of  the  premises ;  and  on  the  1st  Janilkary,  1837,  thef  defen- 
dants paid  taxes  assessed  on  the  premises  subsequent  to  16th 
April,  1836;  that  on  1st  December,  1837,  the  defendants 
paid  into  the  public  treasury  $106  14,  interest  due  to  the 
state  upon  the  premises,  the  subject  of  the  contract;  that 
on  16th  April,  1836,  the  defendants  paid  to  Mrs.  Cochran 
$1350,  the  sum  then  due  upon  the  contract,  and  accepted 
her  receipt  as  a  voucher  for  such  payment,  and  on  22d  April, 

1837,  made  a  further  payment  of  $535,  to  her,  in  part  pay- 
ment of  the  interest  due  on  the  contract.  The  plaintiffs 
then  aver  general  performance  on  their  part,  and  allege  as 
Inreaches  on  the  part  of  the  defendants,  the  lioD-payment  of 
$235,  part  of  the  interest  due  on  the  15th  April,  1837,  and 
the  lion-payment  of  $770  due  as  interest  on  the  15th  April, 

1838,  and  so  they  say  the  defendants  have  not  kept  their 
covenant,  (fee.  The  declaration  contained  a  second  count, 
declaring  on  the  same  instrument  as  a  deed  ^U,  setting 
forth  the  covenants  on  the  part  of  the  defendants,  and  alleg " 
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ing  as  a  breach  the  uon-paymeot  of  the  interest  moneys  due 
in  1837  and  1838. 

The  defendant  Tallcott  appeared  alone  and  demurred  to 
the  first  count  of  the  declaration,  assigning  as  special  causes 
of  demurrer,  the  following:  1st.  Tiie  agreement  signed  by 
Mr.  &  Mrs.  Cochran,  has  neyer  been  executed  by  Gerrit 
Smith.  2d.  Gerrit  Smith  is  not  a  party  to  the  agreement 
signed  by  the^defendants,  and  cannot  maintain  a  suit -upon 
it.  3d.  The  defendants'  covenant  to  pay  is  founded  upon 
Smith's  covenant  to  convey,  and  as  be  has  not  executed  the 
agreement,  the  consideration  of  tbedefendants'  covenant  has 
failed.  4th.  The  two  instruments  set  forth  in  the  first  count 
€ire  not  one  contract ;  they  provide  for  acts  essentially  diffe- 
rent. 6th.  There  is  a  variance  between  the  agreement  as 
set  forth  in  the  count,  and  as  contained  in  the  instruments. 
6th.  Though  Gerrit  Smith  is  described  in  tl^e  first  instru- 
ment as  the  trustee  of  Mrs,  Cochran^  he  has  not  executed  it, 
nor  has  he  executed  the  second  instrument  in  that  capacity, 
nor  is  he  bound  to  the  defendants  in  that  or  any  other  ca- 
pacity. 7ch.  There  is  no  covenant  on  the  part  of  the  de- 
fendants to  pay  to  Oerrit  Smith.  Sth.  Mrs.  Cochran  could 
not  properly  be  joined  as  party  plaintiflf.  And  9th.  The  first 
count  contains  many  unnecessary  and  impertinent  aver- 
ments. As  to  the  second  count,  the  defendant  craved  oyer, 
set  forth  the  instruments  declared  upon  in  the  first  count,  and 
demurred  to  the  second  count,  assigning  substantially  the 
same  special  causes  of  demurrer  as  those  assigned  to  the 
first  count. 

L.  H.  Sandford  ^  S.  Stevens,  for  the  defendants. 

C.  P.  Kirkland,  tot  the  plaintiflTs. 

By  the  Court,  Nelson,  Ch.  J.  There  can  be  no  doubt  but 
diat  Smith  is  properly  made  a  co-plaintiff,  and,  according  to 
the  first  case  of  Petrie  v.  Bury,  3  Bam.  &  Cres.  353,  the 
omission  of  his  name  would  have  been  fatal.  The  intima- 
tion in  Vernon  v.  Jefferys,  2  Strange,  1146,  that  the  omis- 
sion to  sea('  might  be  cured  by  averment,  seems  to  have 
been  disregarded  in  the  above  case;  but  it  is  conceded  in 
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Strange,  that  a  party  named  in  the  covenant  might  join  in 
the  action,  though  he  did  not  seal.  1  Saund.  PI.  &  £v.  390. 
lSelw.35l.    6  Wendell,  629. 

The  two  instruments,  I  think,  must  be  regarded  as  one  in 
l^al  effect :  standing  upon  the  same  footing  as  if  the  one 
signed  by  Smith  had  been  incorporated  in  the  body  of  the 
principal  agreement.  It  is  but  a  qualification  of  his  liability 
as  therein  set  forth,  and  intended  as  such.  Had  it  been  em- 
braced in  the  body  of  the  instrument,  there  could  have  beoi 
no  doubt  in  the  case  ;  for  though  his  liability  is  distinct  and 
separate  from  that  of  Cochran  and  wife,  still  there  would 
be  but  one  instrument,  and  that  executed  by  all  the  parties. 

There  can  be  no  doubt  the  wife  is  properly  joined ;  the 
covenant  is  made  to  her  with  others,  and  it  is  apparent  she 
has  a  distinct  interest  1  Chitty's  PI.  20.  10  Johns.  R.  49. 
From  the  above  view  of  this  case,  it  follows  that  both  counts 
are  good. 

Judgment  for  plaintiffs,  with  leave  to  defendant  to  amend 
on  usual  terms. 


Prosser  &,  Petrie  vs.  Woodward. 

Where  a  defendant  in  repletim  plead*  property  in  a  third  person,  traTeninf 
(he  plaintiff'e  right*  a  repUeaiian  trayeniog  the  right  of  each  third  penon, 
and  eetting  np  a  general  property  in  another,  and  a  epeeial  property  in  the 
plaintiff,  is  bad  in  three  particolan  :  1.  for  not  taking  iflsne  upon  the  defen- 
dtnt't  trarene  ;  2.  for  traTorsing  matter  of  inducement ;  and  3.  if  anch 
matter  could  he  replied,  for  alleging  the  evidence  of  title,  instead  of  the 
legal  effect  of  the  e?idenee.  The  proper  course  for  the  plaintiff  would  have- 
been  to  hare  accepted  the  iasae  tendered,  and  to  have  re-affirmed  his  title 
concluding  to  the  country. 

It  eeemOf  that  in  raple?in,  a  plea  of  property  in  a  third  peiaon,  found  for  the 
defendant  entitles  him  to  a  return,  although  he  ofiers  no  proof  connecting 
himself  with  the  title  of  such  third  person.  Such  defence,  however,  is  not 
allowed  in  treepaee  or  trover. 

Whether  a  declaration  in  replevin,  merely  alleging  that  the  plaintiff  was 
entitled  to  the  poeeemion  of  the  goode,  instead  of  charging  the  taking  of 
goode  of  the  plaintiff,  is  good,  quere. 

Demurrer  to  replications.    The  plaintifl^  declared  in 
replevifij  for  that  the  defendant  on,  d&c.,  at,  &c.,  did  unjust- 
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ly  Uike  and  detain  a  canal  boat,  together  with  her  apparel 
and  furniture,  goods  and  chattels  which  the  plaintiffs  were 
then  and  there  entitled  to  the  possession  ofjof  great  value, 
d&c  The  third  plea  of  the  defendant  was  actio  non,  &c., 
because  the  said  goods  and  chattels,  at  the  said  time,  when, 
d&c,  were  the  property  of  Heman  Ward  and  Mahlen  Kings- 
man  jointly,  without  this,  that  the  plaintiffs  had  any  lawful 
right  to  the  possession  thereof,  as  by  the  declaration,  is  above 
supposed.  Verification,  &c.  The  plBiniitk replied,  that  the 
said  goods  and  chattels,  at  the  said  time,  when,  &>c.,  were 
not  the  property  of  Heman  Ward  and  Mahlen  Kingsman 
jointly,  in  manner  and  form  as  the  defendant  has  in  his  third 
plea  alleged  ;  and  they  averred,  that  the  said  goods  and 
chattels  at  the  said  time,  when,  dec,,  were  the  property  of  He- 
man  Ward,  and  that  he,  being  the  owner  thereof,  did,  to 
wit,  on,  d&c.,  at,  &c..  by  a  certain  agreement  in  writing  for  a 
valtiable  consideration,  let  and  hire  unto  the  plaintiffs  the 
goods  and  chattels  in  the  declaration  mentioned,  for  a  term, 
&c.  ;  and  that  the  plaintiffs  being  in  the  lawful  possession 
thereof,  under  and  by  virtue  of  the  said  agreement,  the  de- 
fendant at  the  said  time,  when,  &c.,.  and  before  the  term 
expired,  did  take  and  unjustly  detain  the  same.  Verifica- 
tion, and  prayer  of  judgment.  Special  demurrer  and  join- 
der. The  fourth,  fifth  and  sixth  pleas  were  substanially  like 
the  third,  only  alleging  property  in  different  individaals.  To 
each  of  which  there  was  a  replication,  demurrer  and  joinder, 
like  those  to  the  third  plea. 

J.  A.  Spencer,  for  the  defendant. 

S.  StevenSj  for  the  plaintiffs. 

After  argument,  the  following  opinions  were  delivered  : 

By  Mr.  Justice  Bronson.  The  pleader  who  drew  the 
declaration  has  not  followed  the  precedents,  and  alleg^ 
that  the  defendant  took  certain  goods  and  chattels  of  the 
said  plaintiffs :  hixt  the  allegation  is,  that  the  defendant 
took  certain  goods  and  chattels  which  the  plaintiffs  were 
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then  and  there  entitled  to  the  possession  of.  It  dpes  not  ne- 
cessarily follow  from  this  averment  that  the  action  cAn  be 
maintained.  The  plaintiffs  may  have  been  entitled  to  the 
possession^  without  being  the  general  owners  of  the  property ; 
and  they  may  have  been  so  entitled,  although  the  actual 
possession  was  at  the  time  in  the  defendant  or  a  third 
person,  and  although  such  possession  was  adverse  to  the 
plaintiffs.  The  supposed  taking  may  have  been  by  finding, 
or  by  the  delivery  of  a  third  person  who  had  a  special 
property  in  the  goods.  The  declaration  may  be  true,  and 
yet  the  case  may  be  such,  that  if  replevin  will  lie  in  any 
form,  it  must  be  for  detaining^  not  for  taking  the  property. 
Marshall  v.  Davis,  1  Wendell,  109.  Randall  v.  Cook,  17 
id.  53.  I  doubt  whether  the  declaration  can  be  supported. 
But  the  point  was  not  made  on  the  argument,  and  need  not 
DOW  be  decided. 

If  the  declaration  can  be  maintained,  the  plaintiff  must 
still  fail  on  the  ground  that  the  replication  is  vicious.  The 
following  rules  laid  down  by  Serjeant  Williams,  are  abun- 
dantly supported  by  authority :  1.  Whenever  a  material  fact 
is  alleged  in  any  pleading,  which,  if  denied,  will,  upon  issue 
joined,  decide  the  cause  one  way  or  the  other,  if  the  adverse 
party  plea4  a  matter  inconsistent  with  and  contrary  to  such 
allegation,  he  must  traverse  it.  2.  Whenever  such  a  traverse 
is  taken,  the  other  party  is  bound  to  it,  and  cannot  waive  it, 
and  tender  another  traverse ;  for  the  parties  are  not  to  go 
on  ad  infinitum.  1  Saund.  22,  n.  2.  See  also  1  Chit.  PI. 
593,  4,  and  cases  cited.  In  replevin,  the  declaration  alleges 
title  in  the  plaintiff.  This  is  a  material  fact,  which,  if  issue 
be  joined  upon  it,  may  decide  the  cause  one  way  or  the  other. 
When  the  defendant  pleads  any  matter  inconsistent  with 
that  allegation,  as  property  in  himself  or  a  stranger,  he  must 
conclude  with  a  traverse  of  the  plaintiff's  title.  The  alle- 
gation of  property  in  the  defendant  or  a  third  person,  is  but 
inducement  to  the  traverse.  The  point  upon  which  the 
issue  must  be  joined,  and  on  which  the  jury  must  pass,  is, 
whether  the  plaintiff  has  such  a  title  to  the  property  as  will 
enable  him  to  maintain  the  action.  Bemus  v.  Beekman,  3 
Wendell,  667.    Rogers  v.  AmMy  12  id.  3C.    When  the  de- 
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fendant  takes  a  traverse  upon  this  material  fact,  the  plaintiff 
is  bouad  to  it — he  cannot  waive  it,  and  tender  another  tra- 
verse. Without  such  a  rule  the  pleadings  would  run  inta 
endless  prolixity.  With  a  few  very  special  exceptions,  there 
cannot  be  a  traverse  after  a  traverse,  when  the  first  traverse 
is  material  and  pertinent.  1  Saund.  22,  n.  2.  Com.  Dig. 
Pleader,  G.  17,  1 8.  Mayor  of  Oxfwrd  v.  Richardson,  4  T.  R. 
437.  Although  this  judgment  was  reversed  in  the  exche- 
quer chamber,  it  was  on  a  ground  which  left  this  point  un- 
touched-   2  H.  Black.  182.    6  T.  R.  367. 

it  is  also  a  rule  of  pleading  that  matter  of  inducement 
cannot  be  traversed.  Com.  Dig.  tit.  Pleader,  G.  14.  Leuly 
Chichesley  v,  Thompson,  Cro.  Car.  104, 

In  replevin,  as  well  as  in  other  actions,  it  must  appear  by 
the  declaration  that  the  plaintiff  is  the  person  injured.  It 
would  be  idle  to  charge  the  defendant  with  taking  the  pro- 
perty without  showing  the  plaintiffs  right  to  maintain  the 
action.  In  the  case  at  bar,  the  pleader  who  drew  the  de- 
claration, although  he  has  not  followed  the  precedents,  has 
alleged  that  the  plaintiffs  were  entitled  to  the  possession  of 
the  goods  which  the  defendant  took.  If  this  be  a  sufficient 
substitute  for  the  usual  averment  of  property  in  the  plaintiffs^ 
it  was  a  material  allegation,  which  the  defendant  was  bound 
to  traverse  when  he  set  up  property  in  Ward  and  Kingsman. 
The  defendant  did  traverse  this  allegation ;  and  the  plain- 
ti^s  in  their  replication  should  have  accepted  the  issue  thus^ 
tendered,  by  re-affirming  their  title  to  the  possession  of  the 
property,  and  concluding  to  the  country.  But  instead  of 
doing  so,  they  have  first  traversed  the  inducement  to  the 
plea,  which  was  not  traversable,  and  then  shown  how  they 
were  entitled  to  the  possession  of  the  property — concluding 
with  a  verification.  In  this  way  the  parties  may  never  ar- 
rive at  an  issue.  It  would  be  a  good  rejoinder  to  the  repli- 
cation, to  repeat  the  plea  over  again ;  indeed,  that  is  the 
only  answer  which  the  defendant  could  make.  The  defen- 
dant is  entitled  to  judgment  on  the  demurrers. 

By  Mr.  Justice  Cowen.  The  pleadings  in  this  case  are 
all  anomalous,  owing  to  the  plaintiffs'  mode  of  declaring. 
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Instead  of  alleging  that  the  boat  and  faniitnre,  &o.y  were 
the  goods  and  chattels  of  the  plaintifiisj  accordi-ng  to  the  cor- 
rect form,  they  chose  to  start  specially  by  averring  thtU  they 
were  entitled  to  the  possession.    This  is  therefore  travafsad 
by  the  defendant,  after  averring  that  property  was  in  others. 
He  is  then  met  by  the  plaintiffs  with  replications  denying 
that  property  was  in  others,  and  showing  specially  a  bailr 
ment  to  themselves  by  the  trae  owner,  which  entitled  tbem 
to  the  possession.    The  formal  laiiguage  of  such  pleadings^ 
as  may  be  collected  from  Gilbert  on  Replevin,  app.  236  to 
878,  Lond.  ed.  of  1794,  would  be  first  a  oomplaint  that  the 
defendant  took  "  ihe  boat,  d^.  of  them  the  said  plaintiffs,^' 
&c.     The  defendant  would  then  plead,  that  ^^  the  property  of 
the  boat,  d6C.,  aforesaid  was  in  one  H.  W.  d&c.,  without  that, 
that  the  property  of  the  boat,  d&c.,  aforesaid  was  in  the  said 
plainti^  as  they  by  their  declaration  aforesaid  suppose*"  The 
plaintiffs  would  then  reply  "  that  the  property  of  the  boat,<fca. 
was  in  the  said  plaintiflh  in  manner  and  form  as  they  by  their 
declaration  aforesaid  haveabove  thereof  alleged/'  with  issue  to 
the  country,    Tb^  pleadings  thus  framed,  with  the  proper  adr 
ditipnsas  to  time,  place, &c,  would  coverall  the  mattens  which 
either  party  might  be  desirous  to  give  in  evidence,  wh^her  the 
property  in  question  were  general  or-special    The  substance 
of  th^  issue  thus  joined  is  whether  the  plaintiff  bad  such  a 
prop^tyas  would  maintain  replevin,  or  whether  the  person 
named  ii|  th^  pl^  had  such  a  property  as  would  defeat  it. 
That  may  be  either  general  or  special.     The  inquiry  is, 
where  was  the  right  of  possession  7  Rogers  v.  Arnold^  19 
Wendell,  30,  and  the  cases  there  cited.    The  pleadings  in 
Ihe  case  at  bar,  therefore  are,  though  informal,  all  of  them 
sufficient  in  substance.    The  pleas  are  goodand  would  enti- 
tle the  defendant  to  a  return  without  connecting  himself  in 
title  with  the  persons  in  whom  he  alleges  i^n  outstanding  tii' 
tie  to  be.    The  contrary  is  put  with  a  semble  m  the,  abstract 
by  the  reporter  of  Rogers  v.  Arnold;  but  all  the  court  do  in 
ihat  case  is  to  doubt  the  accuracy  of  the  reason  on  which  the 
cases  go.    They  admit  that  property  in  a  stranger,  without 
more,  is  a  gCKxl  defence ;  and  no  book  nor  any  case  questjopf 
YoL,  XXI,  27 
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it,  even  as  to  the  common  law  action  of  repleyin,  which  al« 
ways  went  on  a  tortious  taking.  On  the  contrary,  the  boobi 
all  assert  it.  Per  Nelson,  J.  in  Rogers y.  Arnold;  and  sea 
Wilk.  on  Replevin,  48.  The  point  was  expressly  adjudged 
in  Butcher  ▼.  Pcrtety  1  Salk.  94 ;  in  Parker  v.  Mdier,  I 
Ld.  Raym.  317 ;  and  lai4  down  as  settled  law  in  Harrison 
▼.  APIrUosh,  1  Johns.  R.  380,  384.  With  us  the  like  defence 
would  not  be  allowed  in  trespass  or  trover,  without  a  privity 
of  interest  between  the  defendant  and  the  third  person.  The 
want  of  analogy  between  the  defence  in  these  actions  and  re- 
plevin is  noticed  in  Rogers  v.  AmoU^  but  even  this  Analogy 
is  not  vidated  in  replevin  for  a  mere  unlawful  detention,  ail 
given  2R.S.  430,  il,2ded. 

.  I  hafve  said  the  pleadings  in  question  are  all  good  in  sob- 
stance.  It  follows  that  the  whole  case  turns  on  the  mere 
form  of  the  replications.  The  first  objection  is,  that  they 
take  no  issue  upon  the  traverse^r  of  the  plaintifl^  property, 
but  only  on  the  allegations  of  property  in  Ward  and  Kings- 
man  ;;otn%,  showing  the  plaintiA^  right  of  possession  spe- 
eialty;  under  a  contract  of  bailment  and  delivery  by  Ward 
alene^  the  true  owner.  It  is  supposed  that  the  third  person 
in  whom  property  is  alleged  may  b^  entirely  disregarded. 
I  doubt  that  when  the  case  comes  to  pioof ;  but  we  have 
seen  that  an  issue  on  the  traverse  would  have  been  sufficient, 
according  to  the  precedents,  to  negative  the  outstanding 
IHx>^rty  as  pleaded ;  and  then  eui  frofio,  go  farther  to  deny 
that  property  1  The  authorities  will,  I  think,  be  found  against 
the  right.  Walworth,  C.  in  Ben^us  v.  Beekman,  3  Wendell, 
672.  Lady  Chichesley  v.  Thompson^  Oro.  Car.  104.  At  all 
events,  the  plaintiffs  need  not  have  gone  farther  than  to  de- 
ny it  and  te^wtert  their  own  property.  They  have  chosen 
to  pass  over  the  traverse,  and  to  reply  specially  the  evidence 
of  their  )>roperty.  The  xnte  is,  that  in  pleading  you  must 
'state  the  legal  efltet,  and  Hot  the  particulars  from  which  it 
results.  If  pailicttlars  be  staled,  the  pleading  is  argumen- 
tative, and  it  is  therefore  bad  on  special  demurrer.  I  think 
the  replications  are  obnoxious  to  this  objection.  It  is  sup- 
posed that  Harrison  v.  Mcintosh  recognises  the  plaintift' 
mode  of  replying ;  but  substance,  not  form,  was  the  question 
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in  that  case.  The  replication  there  failed  to  shonrany  right 
in  the  plaintiff's  bailor. 

It  is  not  necessary  to  inquire  whether  the  replications 
shoald  bave- concluded  to  the  country  or  with  a  verification. 
Had  they  been  right  in  form,  or  not  objected  to  by  special 
demurreri  the  books  seem  to  allow  n  conclusion  either  way. 
Baynham  v.  Maihews^  2  Str.  871,  and  cases  there  cited* 
Hedges  v.  Sandwi^  2  T«  R.  439,  and  cases  .thece  cited.  And 
see  Hopkms'  arg.  in  Harrison  v.  SThUoshf  1  Jobtts.  B»  383^  4. 

The  plaintiffs  should  hare  taken  issue 'On  the  traverse  as 
in  Gilbert.  An  issue  on  the  right  of  third  persons,  which 
was  mere  inducement,  though  followed  by  replying  the  evi- 
dence of  the  plaintiffs'  right  of  possession,  is  bad  on  special 
demurrer.  See  also  the  following  cases :  Mayor^  ^c.  of 
Orfard  v.  Richardson,  4  T.  R.  437 ;  2  H.  Black.  182,  S.  O. 
on  error :  Thrale  v.  Bishop  ofLondoUf  1  id.  376.  See  also 
1  Saund.  22,  note  2. 

The  Chirf  Justice  cencnrred  in  the  result  of  the  pre- 
ceding opinions. 

Judgment  for  defendant 


<>RocK]£R  &  Williams  i;^.  Crane. 

Wbare  an  aot  of  incorporatioQ  of  a  rail  road  company,  appoint*  a  €$rUm 
naai^  of  cammignonerM  to  open  books  to  teetive  mkaoriptUfUB  to  thn  capi* 
tal  stodt  of  the  corporation,  and  to  dittrihute  ike  Mieek  among  tlie  eaveral 
•oboeriben  in  tuch  manner  aa  they  ahall  deem  meet  oondoci^e  to  4he  kter- 
eeti  of  the  corporation,  making  no  proTiaion  that  a  majority  absticonatltate 
aqnomm  for  the  diaeharge  of  the  dnliosentnifted  to  fhem,  «/<  mu$t  ho 
preoeni  to  kear  omd  eontuU  when  .they  come  .te  diotrikftto  iko  otoek^  al 
though  a  moforittf  are  competent  to  decide.  la  the  diotrHmtion  of  tko 
otoek  they  act  judicially  ;  not  to  aa  to  rtceiming  oubocriptiaiHO,  in  reipectta 
which  they  act  only  mmMterta/2y,  and  it  ie  net  neceeiary  for  that  pnipooa 
that  CTen  a  majority  ahonkl  be  preieat 

The  eommtooionort  are  net  aatberized  in  raeh  caae  to  feceive  the  ekoeko  of 
the  aubacriben  in  payment  of  fthe  anm  required  to  be  paid  at  the  time  of 
lubacHptSon  ;  opeeie  or  tta  equivalent  curront  InlU  of  optcio^-paying  hankt 
mnat  be  demanded.  Whether  paymenta  in  ekeelco  are  a  compliance  with 
the  ftatnte,  ia  a  queotion  of  laWt  and  not  of  fact  to  be  anbmltted  to  a  jury. 

A  diitrihution  of  itock  by  commiiaionen,  not  eulBeient  hi  Bunbar  to  coiBti* 
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(nto  a  l0gml  board,  u  C9ram  wmjudke  and  void ;  and  a  check,  note  or  oth* 
er  initrument,  pven  for  the  payment  of  the  finit  Iiutalinent  of  atock  aab- 
■cdbed  for,  ia  void  for  the  want  of  consideration. 

A  fraud  practiced  by  one  of  the  commisaSonerB  upon  hia  co-oommiarioner8f 
and  qpen  a  portion  of  theaQbacribers  in  the  diatribatioo  of  tbe  atock,  can-  • 
feot  be  aet^  np  by  a  mhterUfer  to  vitiate  the  proceedingaof  the  commianon- 
en,  the  anfaacriber  quoad  the  proceedinga,  ia  deemed  a  party  to  the  adjudi- 
cation ;  Btrangen  may  impeach  a  covinous  jud^ent,  but  not  parties. 

Wbere  a  statute  declarea  thAt  *'' A.  B.  and  C.  alid  neh  other  per9on9  a$  ohaU 
hireafttr  beeonU  BtodkholdOro  of  9did  company^  are  hereby  conatitaled  a 

.  hady  corporate  ahd  politic  by  the  name  of,  dec.**  no  corporation  exiati  if 
there  be  no  stock  distributed  :  the  distribntion  of  tbe  stock,  is  n  condition 
precedent  to  the  existence  of  the  corporation. 

ta  (he  construction  of  a  statute,  if  the  medning  Cf  the  lepnlature  be  msttifett, 
the  intention  will  be  carried  hito  effL-d,  althongh  apt  words  are  not  uaad  lo 
the  act. 

This  Wad  an  action  of  ussUmpsit,  tried  at  the  Chautau- 
qua circuit  in.  July,  1837,  before  the  Hoo.  Addison  Gardi- 
ner, then  one  of  the  circuit  judges. 

The  suit  was  brought  on  a  check  dra\Vn  by  th6  defend- 
ant, in  Jilly,  1836>  on  tbe  Commercial  Bank  of  Buffalo,  for 
$2002,  payable  to  the  order  of  John  Z.  Saxton,  and  endorsed 
by.  him  and  five  other  persons.  On  the  trial  of  the  cause 
a  certificate  of  a  notary  was  produced,  stating,  that  on  12th 
October)  1S36,  the  ch«ck  was  presented  at  the  bank  for 
payment,  payment  refused,  and  notice  of  non-payment  sent 
by  mail  to  the  drawer  and  endorsers  at  Fredoniu.  On  this 
proof  the  plaintifls  rested.  A  nonsuit  was  moved  for  on 
the  grounds  i  I.  Of  a  variance  between  the  check  produc- 
ed, it  hating  six  endorsers,  and  the  check  described  in  the 
Jplaintiffs  bill  of  particulars  it  having  but  one  endorser ;  2. 
That  it  did  not  appear  that  the  drawer  or  endorsei^  of  the 
check  resided  at  Fredonia;  8.  That  the  check  was  not 
presented  in  due  time,  three  months  having  elapsed,  &c. 
The  nonsuit  was  denied.  The  defendant  then  entered  upon 
bis  defence,  and  produced  testimony  in  support  of  the  facts 
Bet  forth  in  the  notice  attached  to  hisplea,  in  which  he  stat- 
ed in  substance,  that  he  would  prove  on  the  trial  of  the 
tause,  that  the  check  in  question  was  given  by  him  on  his 
subscribing  for  143  shares  of  stock  of  the  Buffalo  and  Erie 
Bail  Road  Company^  the  shares  being  $50  each,  and  the 
Hot  incorporating  the  company  requiring  the  payment  61 
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iw0  doUttrs  on  each  share  at  the  time  of  snbscription,  and 
that  the  checli  in  question  was  accordingly  given  and  receiyed 
in  payment^  that  at  fhe  time  the  commissioners  well  knew 
that  the  defendant  had  not  any  funds  in  bank,  that  it  was 
understood  that  the  check   was  received  wholly  on   the 
credit  of  the  drawer  and  endorsers,  and  that  it  should  not 
be  presented  for  payment  until  after  the  expiration  of  thirty 
days ;  that  some  of  the  commissioners  appointed  to  receive 
subscriptions  for  and  make   distribution  of  stock,    acted 
frauduhntlp  in  the  premises  whereby  the  whole  proceed- 
ing became  a  nullity ;  that  four  of  the  individuals  appointed 
tommissioners  by  the  act  of  incorporation,  did  not  attend 
and  were  not  present  at  the  receiving  of  subscriptions  for 
stock,  or  in  the  distribution  of  stock ;  and  that  the  t;heck  in 
question  was  put  in  circulation  contrary  to  the  expressed 
directions  of  a  majority  of  the  commissioners  who  received 
the  same,  and  came  to  the  possession  of  the  plaintifis  with 
full  knowledge  of  the  above  facts  and  circumstances.    The 
evidence  in  relation  to  the  warthlessness  o(  his  check  pro* 
duced  by  the  defendant  was  this :  the  commisisioners  had 
received  from  some  of  the  subscribers  uncurrent  bills,  and 
although  one  of  their  number  offered  to  take  such  bills  and 
'  give  current  funds  therefor  in  80  days,  the  commissioners 
preferred  to  take  the  checks  of  subscribers,  provided  they 
were  well  endorsed.     Three  of  the  commissioners  testified 
that  it  was  xraderstood  at  the  time,  that  the  drawers  had  n^ 
funds  in  the  banks  on  which  they  drew ;  but  it  also  appear-^ 
ed  that  one  of  the  inducements  for  accepting  the  checks^ 
was  that  the  moiiey  wouid  not  probably  be  wanted  sooui 
and  that  the  checks  would  not  immediately  be  presented. 
The  evidence  in  nslation  to  the  fruud  was  this :    There 
were  two  routes  contemplated  for  the  road,  one  by  the  way 
of  Fredenva,  atxd  the  other  by  way  rf  Dunkirk.    A  person 
residing  at  Dunkirk  desirous  that  the  road  should  pass 
through  that  place,  deposited  with  one  of  the  commissioners 
a  large  sum  of  money,  and  requested  him  to  procure  sub« 
3cribers  for  stock  for  his  benefit,  and  to  make  the  required 
deposit  on  the  stock  being  subscribed  for.    The  commis- 
«ioner  procured  subscribers,  and  paid  out  about  $6000  on 
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their  subscriptions.  The  priDcipal  in  this  transaotion  also 
subscribed  for  stock  in  his  own  name.  On  the  diBtribution 
of  the  st^pk,  none  was  allowed  to  him,  a  migority  of  the 
oonimissioners  in  the  exercise  of  their  discretion  intending 
to  give  a  majority  of  the  stock  to  tt^e  siibscribers  who  were 
in  favor  of  the  Predonia  rotUe.  The  cdmmissioner  who 
had  procured  suhsoribers  as  above,  advocated  the  giving  of 
stock  to  the  subscribers  in  favor  of  the  Dunkirk  r^uie  ;  his 
colleagues  were  ignorant  that  he  had  acted  as  the  agent  of 
another  in  procuring  subiscribers,  and  in  the  finale  of  the 
matter,  it  turned  out  that  ttie  subscribers  who  preferred  the 
Dunkirk  rente  had  obtained  a  minority  oC  the  stocky  and  of 
course  had  the  control  of  the  affairs  of  the  company. 
When  the  result  was  known  a  majority  of  the  commission- 
ers protested,  and  directed  one  of  the  commissioners  who 
liad  charge  of  the  checks  whicti  had  been  received,  not  to 
put  them  into  circulation ;  but  it  seems  tl^at  direet^s  of  the 
company  were  subsequently  appointed,  and  that  the  check 
in  question  got  into  circulation.  It  was  admitted  by  the 
plaintiffs  that  they  received  it  for  a  pre-existing  debt,  and 
hdd  it  subject  to  the  same  equities  which  might  be  objected 
against  the  recovery  of  its  adaount,  had  the  suit  been 
brought  in  the  name  of  the  rail  road  company.  It  was 
proved  that  the  making  of  the  road  wms  not  commenced  on 
the  29th  day  of  July,  1836. 

The  counsel  for  the  defendant  requested  the  judge  to 
charge  the  jury:  1.  That  an  act  of  the  legislature  enacted 
7th  May,  J83Q,  entitled  "An  act  to  amend  the  act  entitled 
An  act  to  incorpora^te  the  Buffalo  and  Erie  Rail  Rpad 
Company  passed  April  14,  1832,"  by  the  first  section  of 
"whicYi  the  time  for  iiommencing  theroad^  is  extended  to  14th 
April,  1838,  did  not  revive  the  act  of  1832  which  expressly 
declared,  that  if  the  corporation  did  not  within  four  years 
from  the  passage  of  that  act  commence  the  road,  it  should 
thenceforth  forever  cease  and  the  act  be  null  and  void ;  and 
consequently  there  being  no  act  authorizing  the  organiza^ 
tion  of  the  company,  the  check  was  void  for  want  of  con- 
sideration. To  which  the  judge  answered  that  the  act  of 
1836  was  a  continuation  of  the  act  of  1832,  and  authorized 
the  organization  of  the  company. 
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2.  The  judge  was  xequesled  to  charge,  that  as^  in  and  by 
the  act  incorporating  the  company  and  the  act  amending 
the  same,  severUeen  persbns  are  nominated  anda{^inted 
eommiwonerjf  to  receive  subecriptions  and  distribute  the 
stock ;  and,  as  by  the  proof,  it  was  shown  that  Jour  of  those 
persons'  did .  not  appear  or  tabs  any  part  in  the  matter,  that 
the  acts  of  -any  number  of  the  commissioners  /s»s  than  the 
whole  were  void,  and  conferred  no  rights  upon  the  subscri- 
bers  to  the  stock  of  the  company.  To  which  the  judge  an* 
swered,  that  the  commissioners  were  ministerial  t^ficars^ 
and  as  the  discharge  of  their  duties  did  not  inrolre  the  ex^ 
ercise  of  judicial  pou?^^,  strictly  so  called,  although  they 
exeieised  a  discretion  as  to  the  amount  and  the  persons  to 
whom  the  stock  should  be  distributed,  a  majority  could  act| 
and  a  concurrence  of  eUl  the  conunissioners  was  not  ne* 
eessary. 

3.  The  judge  was  requested  to  charge  that  the  commis* 
sioners,  having  received  uneurrent  money  from  some,  and 
ehec/cs  from  other  subscribers  lEbr  the  stock. of  the  company, 
had  not  compiied  with  the  requirement  of  the  fourth  section 
of  the  act  of  1832,  incorporating  the  company,  which  de- 
clares that  <'  the  commissioners  9haU  jreceive  no  sobscrip- 
tioos,  unless  two  dollars  on  each  share  subscribed  be  paid 
at  the  time  of  subscription  f  and  consequently,  the  check  ' 
in  question  having  been  received  in  violation  of  the  statute, 
it  was  void,  and  the  defendant  acquired  no  right  to  any  of 
the  stock  of  the  company.  To  which  the  judge  answered, 
that  this  was  a  question  of  fact  for  the  jury ;  that  if  they 
were  satisfied  that  the  checks  were  received  in  the  ordinary 
course  of  business  as  a  cash  payment,  without  aa  agreement 
to  give  credit  to  the  subscribers,  it  would  be  sutficient  pay- 
ment, within  the  terms  of  the  statute. 

4.  The  judge  was  requested  to  charge,  that  the  conduct 
.  of  the  commissioner,  in  procuring  subscribers  to  promote 

the  views  of  the  person  who  deposited  money  with  him, 
and  his  subsequent  acts  in  furtherance  of  the  same  object, 
rendered  the  whole  proceedings  void,  and  rescinded  the 
contract  of  ihe  defendant.  To  which  the  judge  answered, 
that  although  the  conduct  of  the  commissioner  might  render 
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him  personally  responsible,  and  affect  the  title  of  those  for 
whom  he  obtained  stock,  still  it  did  not  invalidate  the  acta 
of  the  other  commissioners  who,  for  aught  that  appeared, 
acted  with  entire  good  faith  ,*  that  it  was  the  intention  of 
the  commissioners  that  the  defendant  should  receive  the 
full  amount  of  his  subscription,  and  the  stock  was  awarded 
to  him  accordingly ;  that  he  had  received  and  voted  upon 
it,  and  could  not  allege  in  defence  to  this  action  that  others 
were  defrauded,  or  that  he  would  have  realized  a  greater 
advantage  by. a  distributiofi  to  other  persons  than  those  for 
whom  the  commissioner,  whose  conduct  was  complained  of^ 
was  interested.  .     • 

The  jury,  under  the  decisions  thus  made,  found  a  verdict 
for  the  plaintiffs  for  ^107  1 1.  The  defendant  having  ten- 
dered a  bill  of  exceptiansy  which  was  duly  signed,  moved  for 
a  new  trial.    The  cause  was  argued  by 

A.  Taber  ^  S,  Stevens^  for  the  defendant, 
M.  T.  Reynolds,  for  the  plaintiffs. 

Points  made  andargtted  on  the  part  of  the  defendant  .• 

I.  The  plaintiffs  should  haVe  been  nonsuited  :  K  For  the 
variance  between  the  bill  of  particulars  and  the  proof  in  re- 
spect to  the  number  of  endorsers;  and  2.  For  want  of  evi« 
dence  that  the  notice  of  protest  was  sent  to  the  place  of 
residence  of  the  defendant. 

II.  The  act  of  1832,  by  its  own  terms,  became  void^  in 
consequence  of  the  construction  of  the  road  not  being  com* 
menced  within  four  years.  The  act  of  1836  does  not  pro- 
fess  to  revive  it,  and  therefore  it  was  not  revived ;  conse- 
quently, the  whole  transaction  of  July,  1886,  was  without 
l^;al  authority,  and  void. 

III.  The  subscription  and  distribution  of  the  stock  was 
void,  because  all  the  commissioners  did  not  unite  in  doing 
the  acts,  which  were  done  When  power  is  conferred  by 
statute  upon  several^  all  must  meet,  though  a  majority  may 
decide. 
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IV.  The  check  in  question  was  void  :  1.  It  was  lakeu  by 
color  of  law,  but  without  authority ;- and  2.  There  was  no 
party  payee  who  could  legally  receive  it. 

y.  The  check  was  void,  also,  because  takai  in  lieu  of 
mcney  in  direct  violation  of  the  statute.  It  gave  no  right 
to  the  stock,  and  was  wholly  without  consideration. 

VI.  The/ratic(  practiced  by  one  of  the  commissioners  up- 
on his  co-commissioners  and  upon  the  subscribers,  authorized 
the  defendant  to  rescind  his  subscription. 

VIL  The  turning  out  of  the  check  to  the  plaintiflfs  in  pay- 
ment of  the  private  debt  of  James  Van  Buren,  (prpbably  one 
of  the  directors,)  was  such  a  gross  misapplication  a^  will  pre- 
vent  a  recovery  by  the  plaintiffs. 

By  the  Court,  Cowen,  J.  The  first  subdivision  of  the 
plaintiff's  first  point  does  not  arise.  I'he  declaration  and  bill 
of  particulars  deliveved  with  it  are  hot  set  out  in  the  bill  of 
exceptions,  so  that  we  can  judge  whether  there  was  a  vari- 
ance, or  not,  from  the  check  given  in  evidence. 

As  to  the  second  subdivision  of  the  first  point,  the  notary's 
certificate  is  not  set  forth.  Non  constat,  but  it  was  well  on 
its  face,  and  sufilcient  to  prove  notice;  If  the  objection  mean 
that  independent  proof  should  have  been  given  that  the  no. 
tice  was  properly  directed,  that  is  a  mistake.'  The  certificate 
is,  per  se,  prima  facie  sufficient  evidence  that  it  was  proper- 
ly directed.    2  R.  S.  212,  h  46,  2d  cd. 

The  second  point  of  the  defendant  is  not  well  taken. 
The  act  of  1836  does  not  s^y  in  terms  that  the  first  act  shall 
be  revived ;  but  it  does  the  same  thing  by  implication.  The 
first  act  had  expired  by  its  own  provision,  because  the  road 
had  not  been  commenced  within  four  years.  The  last  act 
declares  that  the  time  shall  be  extended,  and  then  professes 
to  amend  the  former  act,  and  repeal  parts  of  it.  The  mean- 
ing of  the  legislature  is  perfectly  plain  ;  and  apt  words  are 
not  essential.    Dwarris  on  Statutes^  702,  3. 

As  to  the  defendant's  third  and  fourth  points,  the  receiv-* 
ing  of  subscriptions  was  not  a  ministerial  act  Any  one  had 
a  right  to  subscribe  and  pay  in  the  four  per  e6nt.  Such  an 
act  might  be  allowed  by  an  agent  or  deputy  appointed  by 
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the  commissioners,  or  by  one,  without  authority  at  the  time ;. 
the  acts  being  afterwards  ratified  by  the  board.  But  the 
question  is  different  as  to  the  distrUmtion  of  stock.  The 
fourth  section  provides,  that  '<  if  more  than  (660,000  shall 
have  been:  subscribed,  they  (the  commissioners)  shall  distri- 
bute the  said  stock  among  the  several  subscribers,  in  such 
manner  as  they  shall  deem  most  conducive  to  the  interests  of 
the  said  corporation."  Statutes,  Sess.  of  1832,  p.  191.  Here, 
it  appears  to  me,  is  a  judicial  power  vested  in  the  commis- 
sioners; a  power  to  exercise  a  discretion  founded  on  such 
considerations  as  may  appear  to  them  beneficial  to  the  com- 
pan3r's  interests.  These  may  be  various  and  important,  while 
the  decision  is,  in  its  nature,  beyond  the  reach  of  appeal. 
Walker  v.  Dev^eauXj  4  Paige,  229.  And  see  The  People 
ex  rel.  Case  v.  Collins,  19  Wendell,  66,  60,  &c.  Then  it 
has  long  been  perfectly  well  settled  that  where  a  statute  con- 
stitutes a  board  of  commissioners  or  other  officers  to  decide 
any  matter,  but  makes  no  provision  that  a  majerity  shall 
constitute  a  quorum,  all  must  be  present  to  hear  and  consult^ 
though  a  majority  may  then  decide.  Ex  parte  Roffers^  7 
Cowen,  626,  629,  630,  and  the  cases  there  cited,  and  see  note 
(a).  The  statute,  2  R.  S.  468,  §  27,  2d  ed.  was  passed  in  af- 
firmance of  this  rule,  which  it  adopts  in  terms.  The  mle 
has  been  applied  to  ordinary  commissioners  of  highways, 
Bahcock  V.  Lamb,  1  Cowen,  233$  and  a  statute  was  thought 
necessary  to  qualify  the  rule  in  this  case,  which  has  been 
done  slightly,  by  1  R.  S.  620,  ^  129,  2d  ed. 

The  statute  in  question,  §  1,  provides  that  Heman  M'Clurc, 
Benjamin  Walworth,  John  Crane  and  such  other  persons 
as  shall  become  stockholders  shall  constitute  the  corpora* 
tion,  and  if  no  stock  was  distributed,  there  is  no  corpora- 
tion. The  objection  that  there  was  no  party  payee  who 
could  legally  receive  the  theck,  is  unfounded  in  fact.  Sax- 
ton  was  a  competent  payee.  But  the  awarding  and  distri- 
buting of  the  stock  by  the  proper  authority  was  a  condition 
precedent  to  the  existence  of  the  corporation.  This  is  the 
view  taken  by  the  present  chancellor  in  Walker  v.  Deve- 
reaux^  4  Paige,  229,  upon  a  statute  with  similar  provisions 
as  to  the  mode  of  organization,  under  which  the   Utica  4* 
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Schenectady  rail  road  company  was  constituted,  and  which 
view  I  am  satisfied  is  perfectly  sound.  The  distribution 
being  conducted  throughout  by  a  number  of  commissioners 
not  sufficient  to  constitute  a  legal  board,  was  coram  nonju- 
dice,  and  void.  It  follows  that  there  never  was  any  corpo. 
ration.  The  defendant  got  no  stock,  and  all  consideration 
for  the  check  has  failed.  See  also  the  reasoning  of  Lansing, 
Chancellor,  in  Jenkins  v.  Unicn  Turnpike  Co.y  1  Caines* 
Gas.  in  Em  94,  5. 

With  regard  to  the  Jifih  point,  the  commissioners,  in  a 
matter  wherein  they  had  aright  to  act,  received  uncurrent 
money  and  endorsed  checks,  instead  of  cash  for  the  per  cent- 
age,  required  by  the  act  to  be  paid  at  the  time  of  the  sub- 
scription. I  can  not  collect  from  th^  evidence  that  they 
made  any  serious  stand  on  the  condition  that  cash  should 
be  paid.  By  cash  I  mean  specie,  or  its  equivalent  in  cur- 
rent bills  of  specie  paying  banks.  They  received  uncur- 
rent money  for  a  while,  and  at  last  resolved  to  receive 
checks,'  lending  an  easy  ear  to  the  presumption  urged  upon 
them,  that  a  drawer  of  a  check  had  current  funds  in  place. 
1  can  not  feel  a  doubt  on  reading  the  evidence  that  the 
whole  was  a  mere  evasion  of  the  statute.  In  that  I  certain- 
ly differ  from  the  jury  to  whom  the  question  was  left.  It 
ought  not  to  have  been  left  to  a  jury,  whether  knowingly 
paying  and  receiving  uncurrent  money  was  a  compliance 
with  the  mandate  of  the  legislature.  At  what  discount  the 
money  stood  does  not  appaar.  It  must  I  think  have  been 
wretchedly  worthless,  to  have  been  uncurrent  amid  the  in- 
flations of  1836.  The  checks  were  received  mainly  be*- 
cause  they  were  preferred  to  this  uncurrent  money.  There 
was  some  question  started  whether  the  drawers  had  funds, 
those  very  drawers  too  \vho  had,  it  seems,  nothing  but  un- 
current money  to  pay.  A  good  endorser  was  required  ;  but 
looking  at  the  whole  transaction,  this  was  evidently  a  sub- 
stitution of  individual  credit  for  cash  payment.  Giving  time 
of  payment  was  talked  of,  inasmuch  as  the  money  would 
not  be  wanted  for  immediate  use.  I  think  the  jury  fell  into 
a  plain  mistake  when,  under  the  charge  of  the  judge,  they 
pronounced  this  the  ordinary  course  of  receiving  checks,  to 
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effectuate  a  cash  payment.  Why  are  they  taken  as  ^^ash 
in  the  ordinary  course  of  business  ?  Because  they  are  a 
mere  transfer  of  money  which  a  man  has  at  his  banker^. 
I  do  not  deny  that  receiving  an  occasional  check  might  have 
been  a  fair  substitute.  But  checks  being  crowded  on  the 
commissioners  in  a  mass,  because  no  subscriber  had  any 
thing  but  unciurent  money  to  pay,  is  another  matter.  The 
commissioners  might  as  well  have  received  any  thing  else 
which  an  accommodatiug  construction  would  call  an  equi« 
valent  for  cash.  But  the  statute  did  not  allow  a  mere  equi- 
valent. It  would  not,  for  instance,  have  recognized  a  mort- 
gage or  stocks  as  a  payment,  of  whatever  value.  The  com- 
missioners were  here  acting  ministerially y  and  if  they  have 
not  pursued  the  purposes  of  the  statute,  their  acts  can  not 
be  sustained* 

I  am  therefore  strongly  inclined  to  die  opinion  that  the 
check  in  question  was  void,  as  contrary  to  the  policy  of  the 
statute.  Nor  can  there  be  any  doubt,  I  imagine,  that  the 
contemplated  corpoxation,  if  I  am  right  as  to  the  facts,  fail- 
ed ofgoing  into  existence,  for  want  of  the  proper  payments 
as  a  condition  precedent.  Such  is  the  doctrine  laid  down 
by  Chancellor  Lansing  in  Jenkins  v.  Union  Turnpike  Co., 
1  Catnes*  Cas.  in  Err.  94,  5,  and  recognized  by  this  couit 
in  Goshen  Turnpike  Co*  v.  Hurtin^  9  Johns.  R.  217 :  and 
see  Highland  T.  P.  Co.  v.  McKean,  11  Johns.  R.  98,  and 
Dutchess  Cotton  Manufactory  v.  Davisy  14  Johns.  R.  238. 
These  cases  go  farther.  Each  subscriber  must  pay  as  a 
condition  to  his  own  liability  attaching.  Payment  was 
a  requisite  which  the  commissioners  could  not  waive.  Starr 
^.  Sco^,  8  Conn.  R,  483. 

As  to  the  sixth  point :  the  fraud  pincticed  by  one  of  the 
commissioners  was,  I  think,  properly  treated  by  the  judge  as 
not  vitiating  the  whole  proceeding,  if  it  had  been  otherwise 
regular.  He  deceived  his  co-commissioners,  who  took  it 
'upon  them  to  distribute  the  sfpck.  In  this  they  acted  judi- 
cially :  and  had  they  been  a  quorum,  their  judgment  would 
have  been  binding,  notwithstanding  the  fraud.  A  judgment 
is  sometimes  void  where  it  is  got  up  collusively,  and  with  a 
view  to  cheat  a  third  person,  who  has  no  chance  of  being 
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heard.  It  is  then  void  in  respect  to  that  person,  who  may 
impei^ch  it  in  a  collateral  suit.  But  it  is  never  holden  void 
as  to  a  party  who  has  legal  notice  and  may  be  heard  to 
contest  it,  even  though  the  judges  and  party  complaining 
may  be  defrauded  either  in  respect  to  the  form  of  proceeding 
or  the  merits.  The  party  injured  being  before  the  court, 
must  take  his  remedy  there  in  the  course  of  the  suit.  That 
a  stranger  may  impeach  a  covinous  or  collusive  judgment, 
see  The  Duchess  of  Kingston's  cfue^  passim,  11  St.  Tr.  198, 
Hargr.  ed.  and  especially  p.  262.  But  that  a  party  or  privy 
shall  not,  see  1  Phil.  Ev.  7th  Lond.  ed.  346 ;  Peck  v.  Wood- 
bridge^  3  Day,  30 ;  and  note  (c)-  to  Doe,  dem.  Day  v.  Had- 
don,  3  Dougl.  312,  313.  Where,  in  a  proceeding  like  that 
now  in  question,  a  quorum  of  commissioners  assemble  and 
the  payments  are  regularly  made,  the  board  acquire  juris- 
diction, and  the  subscribers  are  to  be  considered  as  parties 
to  the  adjudication  by  which  the  stock  is  distributed. 

The  objection  that  the  check  was  misapplied,  being  turned 
out  by  Tan  Buren,  may  be  true ;  but  it  would  not  viti* 
ate  it,  if  it  was  valid  in  its  concoction,  or  if  it  became  valid 
by  the  due  organization  of  the  company.  In  such  an  event, 
it  could  not  be  material  to  the  defendant  in  what  name  the 
collection  was  enforced  He  would  obtain  his  stock  and 
pay  the  stipulated  compensation ;  and  the  directors  would  I 

be  accountable  for  the  amount  of  the  check,  at  least  Van 
Buren  would  be,  if,  as  suggested,  he  was  one  of  them.  The 
point,  however,  does  not  appear  to  have  been  raised  at  the 
trial. 

But  as  the  corporation  do  not  appear  to  have  been  organ- 
ized, there  having  been  no  quorum  to  distribute  the  stock ; 
and  as  the  receiving  of  the  uncurrent  money  and  checks  was 
in  fraud  of  the  statute,  the  check  in  question  is  void,  both  as 
wanting  a  consideration,  and  as  an  act  which  violated  the 
policy  of  the  law- 


New  trial  granted ;  costs  to  abide  the  event. 
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An  execution  wUieh  would  be  deemed  dormant  tm^g^intit  n  judgment  creditor, 
i»fnrudulent  m  against  ti  Mubtequent  bona  fide  purchaser. 

This  was  an  action  of  trespass^  tried  in  October,  1837, 
before  the  Hon.  John  Willard,  one  of  the  circuit  judges. 

The  action  was  brought  for  the  taking  of  a  span  of  horses, 
a  waggon  and  sleigh,  purchased  by  the  plaintiff  at  a  public 
auction  held  by  one  Jacob  Settle^  jun.  on  the  first  February, 
1836.  The  property  was  taken  from  the  possession  of  the 
plaintiff  on  the  9th  June,  1836,  by  a  deputy  sheriff,  who  had 
levied  upon  it  by  virtue  of  an  execution  in  favor  of  the  now 
defendant  against  Settle  and  two  others  on  24th  April,  1835. 
and  permitted  it  to  remain  in  the  possession  of  Settlei  with 
the  assent  of  the  plaintiff  in  the  execution.  The  judge  ruled 
that  such  execution  would  be  deemed  dormant  as  against  a 
subsequent  ezecutioii,  and  that  in  his  ot)inion  it  was  equally 
inoperative  as  against  a  subsequent  bona  fide  purchaser. 
The  defendant  also  showed  that  in  the  autumn  of  1835, 
Settle  assigned  the  property  in  question  to  one  Silas  Brovm^ 
for  the  benefit  of  hid  creditors,  and  offered  to  prove  that 
such  assignment  was  fraudulent.  The  plaintiff  objected  to 
the  evidence  as  irrelevant,  and  the  objection  was  sustained 
by  tlie  judge.  The  defendant  failed  in  showing  that  the 
f>Iaintiff  had  notice  of  the  levy, .  The  jury,  under  the  charge 
of  the  judge,  found  a  verdict  for  the  plaintiff.  The  defea- 
•dant  moves  for  a  new  trial. 

y.  McKowUi  for  the  defendants 

«S^.  Stevens,  for  the  plaintiff. 

By  the  Court,  Nelson,  Ch.  J.  It  is  clear  that  the  execu- 
tion of  the  defendant  would  have  been  deemed  fraudulent 
as  against  bl  judgment  creditor^  Keilogg  v.  Oriffin,  17  Johns. 
R.  274 ;  and  the  reason  of  the  principle  governing  in  that 
case  applies  with  equal  force  in  favor  of  a  bona  fide  pur- 
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chaser.  Kor  is  the  application  new.  Bailey  ▼.  Bunning^ 
1  LeY.  174.  Ross  on  Vendors,  169.  1  Maule  &  Selv.  711. 
Whether  Settle  sold  the  property  at  the  auction  for  hin^ 
self,  or  as  the  agent  of  Brawn,  to  whom  it  is  alleged  he  had 
collusively  assigned  it,  cannot  affect  the  plaintiff,  for  a  benm 
fide  purchaser  of  a  fraudulent  vendee  stands  in  as  good  a  sitn^^ 
ation  as  if  h&  had  purchased  from  the  vendor.  The  plaintiff 
here  obtained  ^H  the  title  which  Settle  had^  and  which  was 
sufficient  when  relieved  from  the  execution.  The  delay  ef< 
fected  that  as  it  respects  a  6ana^^  pmrchaser. 

New  trial  denied. 


Hinds  vs.  Doubledat  &  McIntosh. 

Oh  the  election  or  appointment  of  a  new  9herif,  and  the  ierrice  of  %  certMcato 
of  the  eonntj  clerk  that  the  new  tfAerifhaa  qualified  and  given  the  leenrity 
reqnired  by  law,  the  powen  of  the  old  9herif  ceaee  within  ten  days  after 
the  eerriee  of  anch  certificate,  and  all  j>ri«ofi«rf  who  are  not  uMtigned  within 
that  term,  are  at  liberty  to  go  at  large  ;  the  new  ekeriff  ham  no  control  oyer 
thelin,  alid  the  powers  of  the  old  eheriffhxn  at  an  end.  The  latter  cannot 
in  luch  case,  even  maintain  an  action  on  a  bend  for  the  libertiea  grren  by  a 
prisoner  not  aatigned. 

In  an  action  on  a  bond  for  the  liberties,  a  plea  that  the  prisoner  remained  a 
trne  and  faithfol  prisoner  to  be  a  valid  bar,  must  cover  tbs  whole  time  dar- 
ing which  the  sheriff  remained  liabta  ;  it  mnst,  as  in  this  case,  be  not  only 
whilst  he  continued  in  office,  and  untH  a  successor  was  appointed,  but  until 
the  prisoDers  were  assigoed,  or  the  expiration  of  ten  days  after  the  service 
of  the  certificate  of  the  county  clerk. 

A  plea  that  the  prisoner  escaped  after  the  assignment  by  the  old  to  the  new 
eheriff,  is  a  good  bar  to  an  action  on  a  bond  for  the  limits,  and  it  is  no  an- 
swer to  such  plea  that  the  prisoner  waa  not  aeaigned  by  the  old  sheriff, 
where  no  excuse  for  the  omission  is  offered.  Whether  the  omiooion  to  assign 
can  be  excused,  quere. 

If  the  old  sheriff  has  a  right  of  action  on  the  Ihnit  bond,  a  recovery  against 
the  new  oheriff  for  the  oame  eoeape,  ■  no  bar.  Nor  is  a  voluntary  return 
of  the  prisoner  before  snit  brouglit  against  the  oheriff,  a  bar  ;  a  limit  bond 
is  not  strictly  a  bond  of  indemnity  ;  the  sheriff  being  liable  to.  an  action 
when  an  escape  happens,  may  forthwith  bring  his  suit 

In  a  suit  on  a  bond  for  the  liberties,  it  is  no  defence  that  no  action  was 
brought  against  the  sheriff,  within  a  yeat  after  the  eoeape^  the  oheriff  muj 
avail  himself  of  such  thort  limitation  in  an  action  against  him,  but  not 
the  obligore  of  the  bond. 
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.  Escape  ;  bond  for  the  liberties  ;  old  and  Bew  sheriff. 
The  plaintiff,  as  fa/6  sheriff  of  the  county  of  Broome,  declar- 
ed against  the  defendants  on  a  bond  for  the  limits,  in  the 
penal  sum  of  $200,  bearing  date  4th  March,  1831.  The 
bond,  after  reciting  that  Mcintosh  was  in  custody  on  a  ca. 
sa.  at  the  suit  of  J.  Bacon  and  others,  for  $89  30,  and  had 
been  admitted  to  the  liberties  of  the  county,  was  condition- 
ed that  he  should  remain  a  true  and  faithful  prisoner,  and 
should  not  at  any  time  escape,  or  go  without  the  limits  of 
the  jail,  until  discharged  by  due  course  of  law.  The  breach 
assigned  was  that  Mcintosh  escaped.  The  defendants  in 
their  third  plea  allied  that  whilst  the  plaintiff  continued  in 
office  as  sheriff,  and  until  the  appointment  of  a  successor, 
Mcintosh  remained  a  true  and  faithful  prisoner,  nor  did  he 
during  such  period  go  at  large,  &c.  To  this  plea  the  plain- 
tiff replied  that  Mcintosh  did  go  at  large  before  he  was  dis- 
charged by  due  course  of  law,  concluding  to  the  country. 
Demurrer  and  joinder.  The  defendants  fourthly  pleaded 
that  before  suit  against  the  plaintiff,  on  account  of  any  sup- 
posed escape,  Mcintosh  voluntarily  returned  to  the  jail,  &c- 
concluding  with  a  verification.  Demurrer  and  joinder. 
Fifthly^  they  pleaded  that  no  suit  was  brought  against  the 
plaintiff,  within  one  year  from  the  time  of  the  supposed 
esca]:)e.  Demurrer  and  joinder.  Sixthly,  they  pleaded  that 
on  1st  January,  1832,  the  term  of  office  of  the  plaintiff,  as 
sheriff^  expired,  that  a  new  sheriffs  to  wit  James  Stoddard^ 
junior,  was  elected  in  his  place,  who  was  duly  qualified  and 
gave  the  security  required  by  law  ;  that  the  certificate  of  the 
clerk  of  the  county,  certifying  those  facts,  was  duly  served 
on  the  plaintiff  previous  to  the  supposed  escape,  whereby  the 
powers  of  the  plaintiff  as  sheriff  ceased ;  and  that  afterwards 
and  within  ten  days  and  before  the  supposed  escape,  the 
plaintiff  delivered  to  Stoddard,  his  successor,  the  jail  of  the 
county,  and  all  the  prisoners  then  confined  therein,  and  all 
process^  (kc.  and  that  Mcintosh  was  then  a  prisoner  confin- 
ed in  the  jail  or  within  the  liberties  on  the  said  ca.  sa.  To 
this  plea  the  plaintiff  replied  that  Mcintosh  was  not  assigned 
by  him  to  his  successor.  Demurrer  and  joinder.  Seventhly^ 
they  pleaded  the  same  matter  as  in  the  sixth  plea  with  the 
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additional  facts,  that  in  January  term,  1832,  the  plaintiffa  in 
the  execution  upon  which  Mcintosh  was  in  custody,  brought 
a  suit  against  Stoddard,  for  the  escape  of  Mcintosh  after 
the  term  of  office  of  the  plaintiff  had  expired^  (which  was 
averred  to  be  the  same  identical  escape  of  which  the  plain- 
tiff complained,)  and  such  proceedings  were  had  in  that  suit, 
that  the  plaintiff  therein,. in  October  term,  1832,  recovered  a 
judgment,  against  Stoddard,  for  $134  06.  To  this  plea  the 
plaintiff  put  in  the  same-replication  as  to  the  sixth,  viz.  that 
Mcintosh  was  not  ULSsigned  by  him  to  his  successor.  De- 
murrer and  joinder. 

iSl  StevenSj  for  the  plaintiff.  An  action  lies  at  the  suit  of 
the  old  sheriff,  for  the  escape  of  a  prisoner  previous  to  as- 
signment, although  after  the  appointment  or  election  of  a  new 
sheriff.  20  Johns.  R.  64.  The  new  sheriff  is  not  liable  for 
such  escape.  13  Wendell,  500.  It  is  no  defence  that  the 
sheriff  has  not  been  sued,  nor  is  it  an  isaiswer  by  the  prisoner 
that  he  voluntarily  returned  before  the  sheriff  was  sued. 
The  sheriff  may  plead  such  fact  in  bar  of  a  recovery  against 
him,  but  the  prisoner  or  his  bail  cannot  avail  himself  of  it. 
Nor  is  a  recovery  against  the  new  sheriff  a  bar  to  an  action 
by  the  M  sheriff. 

J.  A.  Collier,  for  the  defendant  The  replication  to  the 
third  plea  is  bad  in  not  specifying  time  or  place  ;  this  defect 
is  pointed  out  by  special  demurrer  and  therefore  must  pre- 
vail. The  feurth  plea  is  good  ;  the  limit  bond  is  ti  mere 
hmd  of  indemnity,  10  Johns.  R.  563,  and  a  plea  of  votunta- 
ry  return  is  expressly  authorissed  by  statute.  2  R.  S.  435,  } 
i  48.    Sa  the  fifth  plea  is  good ;  it  is  demurred  to  specially 

I  because  it  states  two  facts,  viz.  that  the  prisoner  did  not  es- 

cape within  one  year  befote  the  commencement  of  Ais  suit, 
and  that  no  suit  was  brought  against  the  plaintiff  within  one 
year  after  the  escape.  The  plaintiff  might  have  taken  issue 
tf{M>n  either  of  the  averments ;  There  was  no  necessity  for  a 
demurreiT}  nor  was  the  plaintiff  bound  to  dett^ur.  13  Wen- 
dell, 633.  The  sixth  and  seventh  pleas  set  up  a  perfect  bar 
to  a  recovery,  and  the  replications  alleging  that  the  prisoner 
I  Vol.  XXI.  29 
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wa$  D^t  assigned  a^e  no  answer. ..  Ad  omission  of  ^duij/'\y  h 
public; officer  can  gire  biaxna lights. .  If  the  pljiintiffj ne- 
glected ht$  dtlty  to  assign  the  jtlU  and  prisoiieriij  tbe  pew 
shejriff.  might  notwithstanding  taJie  possession , of  tjjie  jailtand 
assume  the  charge  o£  tbe  prisone^B.  Th£  dase  of  Partridge 
V.  W^er^elt,  13  Wendell,  £05,  admits  that  Ihe  Y)ld  slieriff 
cannnot  pleiad  his  omission  of  dufy.  In  that  Case  my  learned 
opiionent asked)  ^Should  the  aetjon  b^  sustained  ^insl  the^ 
netk  sheri^  how  is  he  to  be  indemnified  V  Qk>unCry  coi|n^ 
have  answered  htm,  '^borrow  your  neighbor's  ^nd  of  in- 
demnity.' '  After  a  suit  against  t^e  neto  sheriff,  the  old  sheriff 
banhot  be  suii^d  for  the  same  escape.    7  Wendell,  t5S.    2  R. 

*     J       •  /'      .  »     ^ .  '  .^         •• 

fyevpns  in  reply.  Venue  and;  Hme  cannot  be.oloected  to 
any  pleading  of  the  plaintiff  subsequent  to  the  ^eolarie^ion^ 
If  a  plisoner  returns  before  suit  against  the  sheriff,  he^ay 
under  ja  plea  ot  non.  damnificatus  show  the  fact  in  mitigation 
of  damages,  but  cannot  plead  it  in  bar.  Theomission  tJo  as* 
sigh  will  not  protect  the  old  sheriff  against  a  suit^  and  l^ng 
liable  ift  a  prosecution,  he  may  baring  an  action  upon  the  Umit 
bondi  The  recovery  against  the  new  sheriff  is  no  htk ;  it 
shQidd  have  been  given  in  evidence  under  a  plea  of  nondam- 
nificatus.  Where  the  jail,  prisoners  and  process,  &c.  are  as- 
signee^ the  limit  bond  niay  be  siied  by  the  new  sheriff.  ' 

By  the  Courts  BRaNsoN,  J.  ]Under  the  former  law,  a  writ 
of  dvkharge  was  delivered  to  the  old  sherifl^  commanding 
hi^  that  by  indenture  be  deliver  to  his  successor,  "  the  coun* 
ty,!  with  the-  appurtenances,  together  with  the  rolls,  i|^rits, 
memorandums)  and'  aU.  other  things  toudiing  that  office 
which  are  in  his  custody  f  and'  thereupon  the  oflke  of  the 
old  sheriff  was  at  an  end.  1  R.  L.  418,  §  1, 4, «.  Motwith* 
standing  the  imperative  4ahguagsa  of  the  writ,  it  was  s^d  in 
Bcmpstead  v.  Weed^  20  Johns/ R.  64,  that  the  right  df  the 
old  sheriff  to  turn  over  his  prisonen  on  civil  executions  fo 
his  Successor,  was  for  his  own  safety  and  secu^ty ;  that  the 
rule  was  introduced  for  his  benefit,  and  he  might,  if  he  pleas* 
ed,  widve  the  advantage  of  it;    It  was  accordingly  Iheld, 
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that  the  oI<i  sheriff  was  not  chargeaHe  with  tif  Mcape, 
wbehon^ihgomofofli^^;  he  had  by  infetakei  neglected 
to  assign  io  his  si»5cessor  *ne  of  the  prisoners  on  the  jail 
limits ;  birt  that  the  prisonet  still  reftiained  m  his  eHstody^  on 
the  prixuiii^  that  when  the  sheriff  Has  ccinm^noed  t^  eioe^ 
cation  of  final  process,  he  may  complete  il  after  his  o^ce  is 
ataneiid.^  hxPartrU^r.  Wci/crr^eZ/,  18 Wendell, feOO, it 
was  decided,  thkt  a  prisoner  on  the- jail  Hnrits,  who  had  tiot 
bcert  assigned  to  the  nev  sTieriff,  wis  not  in  the  custody  of 
th6.;/ia0  sheriff,  and  6oiiseqnentIy  that  h6  was  Mi  tharge- 
aMe  /oT  an  escape  of  the  prisoner,  although  it  happenet^  in 
his  time;  \mi  ^at  the  rtemtedy  of  the  credttor  was  agauist 
the  old  sheriff,  whd  could  not  plead  his  failure  tjb  ]]^rform 
his  inty  as  an  excuse.    In  Ais  case,  th^  late  chief  jtisfiioe 
expn99S6d  the  (pinion,  that  tfie  tijrnilig  over.pf  |)rieoiiers 
iwas^no  lotiger  a  privilege  Which  the  rfd  sheriff  cdt^ld.watve, 
but  that  itiwas  now  his  duty  10  aSis^nth^im.        3     • 
^  Tijie  lai%aage  of  the.present  statute  is  oertainry  ijnpeia- 
tiTO  fe  i^  form— the  forn«t  sheriff  *Aafl  deliver  tf»  his  sue- 
ccs«>r  fcejaif  and  the  prisoners.    2  R,  S.  488,  f  fi^.    Al- 
Ao^  this  Jangunge  may  not  be  stionger  thin  that  fin  the 
former  writ  otjiistharge^  I  think^  it  not  only  confers  A  bene- 
fit, tot  itn|)ose8  a  duty  on  tlie  old  sbtntfT;  and  I  a^inot  ^- 
pared  to  say  that  he  can  ^e  ibr  -nn  escape,  wheq^  h^  is 
drivih  to  Ihe  necessity  of  alleging  his  own  breach  ^f  dfiity 
by  #ayiof  oiakirtg  title  to  the  action.    But  if  there  Wbe 
a  good  excuse  for  not  assigfting,  as  that  a  particniaf  prison- 
er wa9  xJmftted  by  tnistiikei  th^  ehcriff  shonld  show  the 
excuse.  .'••       '     ■• .  }•     '      s  /.  \l[    '-" 

Bbt  the  difficulty  presents  IfseK  in  lifiother^fdda.  Al- 
Aougfa  nfldei;  the  old  taw,;  the  sheriff^  when  heiusS  cbm-r 
menced  dbe  e;8:ficntidp  of  final  process,  might  cbns^Iet^  it 
after  bis  office  was  at  an  end,  and  although  h^tnaQr  do  so 
8t3t  in  reH^tioh  to  executions  againstpneij^iprfy,  yeihecan|i6(, 
I  thanl^  do  soi;^here  the  fliaal  process  is  against  the  body  of 
the,, debtor.  A  certificate,  from  the  coitnt3r  clerk,  tiaiatHhe  ' 
new  sberiSffia^  qualified  and  given  secu^  takisn.the  ' 

piaoe  of  the  old  writ  of  discfiarge.    »  R  8.^439,  §^67. 
Upooi  sertice  of  the  certificate  on  the  former  sheriff,  'the 
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Statute  declares,  that  "  his-  powers  as  such  sheriff,  except 
when  otherwise  expressly  provided  by  law,  shall  cease ;" 
(^  68) ;  aiKl  I  find  no  provision  which  will  authorize  him  to 
continue  the  execution  of  process  on  which  any  person  is  in 
his  custody  as  a  prisoner.  The  exception  in  the  last  clause 
of  the  69th  section,  ancl  the  power  to.  proceed,  given  by  the 
71st  section,  are  both  evidently  confined  to  final  process 
against  the  property,  not  the  person^  of  the  debtor.  And 
besides,  it  is  made  the  duty  of  the  £^eriff  to  deliver  to  his 
successor,  the  jail  of  the  county,  with  its  appurtenances,  all 
the  prisonere  then  confined  in  such  jail,  and  aU  process,  or- 
ders, d&c.  in  his  custody,  authorizing  or  relatitiff  to  the  eon- 
fnement  of  such  prisoners.  ^  69.  On  reading;^  the  68th, 
69tfa  and  71st  sections  together,  I  am  unable  to  rejsist  the 
conclusion,  that  the  legislature  intended  the  powera  of  the 
old  sheriff  in  relation  to  all  prisoners  in  his  custody  should 
cease  within  ten  days  after  the  service  of  a  certificate  that 
the  new  sheriff  had  entered  upon  the  duties  of  his  office. 
If  the  common  law  power  of  the  old  sheriff  to  continue  the 
execution  of  final  process  against  the  body ,  is  taken  away 
by  this  statute,  as  I  think  it  is,  prisoners  who  are  not  assign- 
ed within  the  ten  days  will  be  at  liberty  to  go  at  large. 
The  new  sheriff  has  nothing  to  do  with  them,  and  the  pow- 
er of  the  old  sheriff  is  at  an  end.  If  he  cannot  enforce  the 
imprisonment  by  direct  means,  he  cannot  do  it  indirectly,  by 
suing  the  bond  which  was  given  while  the  restraint  was 
legal. 

It  remains  to  apply  what  has  been  said,  to  the  questions 
presented  on  the  third,  sixth  and  seventh  pleas. 

1.  The  third  plea  is  not  broad  enough  to  constitute  a  bar. 
The  allegation  is,  that  Mcintosh  remaining  a  true  and  faith- 
ful prisoner  '<  during  the  period  wh«i  the  plaintiff  continued 
in  office  as  such  sheriff,  and  until  a  successor  was  appointed 
in  his  place."  The  plaintiff  was  not  in  office  as  sheriff  after 
the  certificate  was  served  by  the  new  incumbent ;  still  his 
power  over  the  prisoners  necessarily  remained  for  ten 
days  afterwards,  if  they  were  not  sooner  assigned.  The 
plea^  therefore,  comes  short-  of  showing  th^t  Mcintosh  was 
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not  in  the  plaintiff's  custody  at  the  time  of  the  escape,    'fbe 
second  branch  of  the  plea  is  subject  to  the  same  objection. 

2.  The  n^A  plea  states  in  substance,  that  before  the  es- 
cape, the  plaintiff  had  been  served  with  Ihe  certificate  re- 
quired by  the  statute ;  and  that  within  ten  days  thereafter, 
and  before  the  escape,  the  plaintiff  delivered  the  jail  and  all 
the  prisoners,  including  McInHosh,  to  Stoddard^  the  new 
sherik  This  is  a  good  bar.  After  the  plaintiff  had  deliver- 
ed the  jail  and  the  prisoner,  it  is  obvious  that  he  could  have 
no  furthei:  authority  over  hini.  The  new  sheriff  was  then 
answerable  for  the  safe  keeping  of  (he  prisoner.  The  repli- 
cation is,  that  Mclniaah  was  npt  assigned.  It  was  the 
plaintiff's  duty  to  deliver  over  all  tt^e  prisoners,  and  whether 
he  did  so  or  not,  his  power  of  restraining  them  could  not 
continue  beyond  the  ten  daysw  Whether  there  can  be  a 
good  excuse  for  omitting  the  transfer,  need  not  now  be  con- 
sideied,  for  no  excuse  whatever  is  set  up  by  the  plainti£ 

The  seventh  plea  contains  the  same  matter  as  the  ffixth, 
and  there  is  only  one  replication  to  both.  The  replicaticm 
is  of  course  equally  bad  as  to  both  pleas.  The  additional 
matter  in  the  seventh  plea— that  the  creditors  of  ilclntoek 
treated  him  as  in  custody  of  the  new  sheriff,  and  sued  and 
recovered  a  judgment  against  the  new  sheriff  for  the  same 
escape  of  which  the  plaintiff  complains,  amounts  to  nothing. 
If  Mcintosh  was  in  the  plaintiff's  custody  at  the  time  of  the 
escape,  the  plaintiff  has  a  right  of  action  against  the  bail, 
and  if  the  new  sheriff  has  suffe^  a  judgment  which  he 
might  have  avoided,  that  cannot  prejudice  the  plaintiffs 
But  this  additional  matter  is  surplusage  merely,  and  can 
do  no  harm.  The  plea  contains  enough  without  it,  and  the 
replication  does  not  give  a  sufficient  answer. 

3.  The  fourth  plea  sets  up  a  voluntary  return  by  Mcin- 
tosh to  the  jail  liberties,  before  any  suit  was  commenced 
against  the  plaintiff.  The  plea  which  the  statute  authori- 
zes would  be,  a  voluntary  return  of  the  prisoner  before  suit 
brought  against  the  baily  on  their  bond  to  the  9heriff.  2  R. 
S.  436,  (  48.  This  section  has  turned  the  case  of  Barry  v. 
Mandellj  10  Johns.  R.  663,  into  statute  law.  The  plea  is 
quite  wide  of  the  mark. 
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Bat  is  said  that  the  bond  is  one  of  indeinaityi  and  that 
if  there  was  a  return  before  suit  brougjht  against  theplaintiffi 
he  cannot  have  been  damnified.  This  is  not  strictly  a  bond 
of  indemnity.  When  the  prisoner  escapdd,  the  sheriff  was 
not  bound  to  wait  until  he  was  saedy  but  might  immediately 
take  his  remedy  for  a  breach'  of  the  condition  of  the  bond; 
and  besides,  the  sheriff  is  liable  to  the  creditor  the  moment 
the  escape  takes  place.  He  need  not  wait  for  an  action,  but 
may  discharge,  his  liabiHty.  without  it.  It  does  not  follow, 
therefore,  that  the  plaintiff,  has  not  been  daionified,  because 
he  bas  not  been  sued.    The -]plea  cannot  be  maintained.  • 

4.  By  the  Ji/ih  plea  ther  defendants  have  attempted  to 
avail  themselves  of  the  short  limitation  which  the  statute 
has  given  to  the 'sheriff  in  actions  against  him  fat  escapes 
on  civil  process.  2  R.  9.  296^  i  21.  There  is>  no  such  - 
limitation  in  fiivor  of  the  bail.  iSo  &r  as  the  plea  resta  on 
the  assumption  that  this  is  only  a  bond  of  indemnity,  it  ils 
sufficiently  answered  in  what  has  been  said  concerning  the 
fourth  plea. 

The  result  is,  that  the  plaintiff  is  entitled  to  judgment  on  ' 
the  third,  fourth  and  fifth  pleas ;  and  the  defendants  are  en-- 
titled  to  judgment  on  the  sixth  and  seventh  pleas. 


WftlGHT'  vs.   MoORE. 


Wh&n  t  eontrmet  if  entered  into  for.  the  aele  of  lend,  by  the  terbM  of  which  ^ 
the  poreheeer  if  to  pey  #500  ddw^  end  enter  into. imnudiaii>po9$9t9unQT 
thepremieee,  a  eecond  inctelnient.io  be  paid  in  ten  monthe',  and  the  rendne 
at  deferred  periode,  and  the  Tonddr  if  to  ezecnte  a  deed  hi  ftoo  monthe  ;  the 
vendor  if  entitled  to  maintain  an  action  xif  ejectment  on  the  defanlt  of  the 
pnrehaeer  to  pay  the  eecond  inetalment,  althoaghihe  fint  inftaluent  wae  ; 
ponotaally  paid,  and  the  yendor  did  not  before  bringins  buU  tender  a  deed.  ' 

The  yendor  in  fdch  eaae  oonld  not  maintain  cetenaltt  for  the  parchaee  money,  ' 
hot  may  bring  ejectment ;  the  remedy  of  tiie  defendant,  if  any,  is  in  equity. 

It  eeenu  that  in  a^  eaie  like  thif,  liofice  (o  ^it,  belbre  hringing  enit,  is  not 
neceeMuy. 

This  was  an  action  of  ejectment^  tried  at  the  Niftgaza 
circuit  in  April,  1837,  before  the  Hon.  AonrsoN  .GiiBDNBit^ 
then  one  of  the  circuit  judg^. 
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On  the  29th  February,  1S36,  the  parties  entered  into  arti- 
cles of  agieernent  iincler^^a/,  for  the  sale  and  purchase  of 
106  acres  of  land.    The  plaintrff,  covenanted  to  convey  the 
premises  m/ee  to  the  defendant  hy  the  first  day  of  May 
then  next^  or  as  soon  thereafter  as  a  deed  could  reasonably  be 
obtained  from  the  Holland  Ladd  Company,  for  the  sum  of 
.  t3515  14^  to  be  paid  as  follows:  $500  down,  $1000  on  the 
.22d  Decepiber  then  nei^  and  the  Tesidue  in  three  annual  in- 
stalments, "  all  e^pept  the  fiiist  payment  of  $60Q  to  be  secured 
by  a  bond  an4- mortgage  upon  the  said  pren[iises.''     "l^be  de- 
fendant on  his  part  covenanted  that  he  wovild  purchase  the 
premises  of  the  plaintiff  and  pay  him  therefor  the  sum,  at  tlie 
times  and  in  the  proportions  above  specified,  and  secure  the 
same,  except  the  first  payment  of  $500,  by  bond  and  mort- 
gage as  above  mentioned ;  and  then  followed  a  further  cove- 
nant on  the  part  of  the  plaintiff,  that  the  defendant  <<  may 
have  quiet  and  full  pouession  o(  the  said  premises  at  any 
time  after  the  paymem  of  the  said  sum  of  five  hundred 
dollars,  the  first  payment  abovementioned."    The  defendant 
paid  the^um  of  $500$  and:  to(fkpossessiqiio(  the  premises. 
The  plaintiff  obtained  his  title  from  the  Holland  Land  Com 
pany  on  the  8th:  March,  183S.     On  the  13lh  Joly,  the 
defendant  having  become  in^dK^^n/,  transijerred  all  his  inte- 
rest in  the  contraot,  together  with  his  other  property,  for  the 
benefit  of  his  creditors,  to  dssigneesj  who  requested  the 
plaintiff  to  convey  the  land)  aiid'  o&red  toi.  procure  the  de- 
fendant to  execute  the  bond  and  mortgage  according  to  the 
terms  of  the  contract ;  the  papers  to  bear:4ate  at  any  time 
the  plaintiff  should  e^ect.    Thh  plaintiff  refused  to  comply 
with'tbis  request.    About  the  time  the  instalment  fell  due  in 
December  J  the  plaintiff  demanded  payment  of  the  sa^e  of 
the  defendant,  who  declared  his  inability  to  pay  and  said  the 
land  would  have  to  go  back.   In  January,'  1837,  this  acUon 
was  commenced.    No  evidence  ^as  given  on  (h^part  of 
the  plaintiff  of  a.  tender  by  him  of  a  deed,  at  any  time,  either 
to  the  defendants  or  his  assignees.    The  jury  found  a  ver* 
diet  for  the  plaintiff,  and  the  defendent  tendered  a  bill  of  ex* 
ceptions^  which  was  duly  sigH^  by  the  ciiHsuit  Judge.    The 
bill  give?  a  history  of  the  trial,  setting  forth  the  evidence  in 
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the  case,  and  concluding  in  the  usUal  form  of  a  bill  of  excep- 
tions, the  defendant's  Counsel  insisting  that  the  said  sevml 
matters  so  given  in  evidence  were  sufficient  to  entitle  the  de- 
fendant to  a  verdict,  and  the  plaintiff's  counsel  insisting  that 
they  were  not  sufficient  for  that  purpose,  and  the  judge  de- 
livering his  opinion  that  the  s^id  several  matters  so  produced 
and  given  in  evidence  were  not  sufficient  to  bar  the  plaintiff 
of  his  action;  whereupon  the  plaintiff's  counsel  excepted. 
Then  follows  a  clause  to  this  e^t :  that  the  judge  did/wr- 
ther  declare  and  deliver  hk  opinion  to  the  jury,  that  if  they 
believed  that  the  plaintiff  demanded  the  $1000  payment  due 
on  the  contract 'in  December,  1836,  at  or  about  the  time  the 
pa3rment  became  due,  and  that  the  plaintiff  was  willing  to  ac- 
cept the  said  payment  when  it  became  due  and  give  a 
deed  for  the  premises,  the  plaintiff  was  entitled  to  recover. 
To  which  last  mentioned  opinion,  it  is  stated  the  defen- 
dant's counsel  excepted.  Upon  this*  bill  of  exceptions  the 
defendant  moved  for  a  new  Irial. 

/.  A.  Spencer^  for  the  defendant,  insisted  that  the  plaintiff 
was  not  entitled  to  maintain  this  action.  By  the  terms  of 
the  agreement  the  defendant  was  to  pay  $500  down  and  to 
enter  into  the  immediate  possession  of  the  premises,  and  the 
plaintiff  was  to  convey  the  premises  in  fee,  before  any  further 
payment  was  to  be  made.  The  payment  of  $600  was 
made.  The  execution  of  the  deed  was  a  condition  prece- 
dent to  any  thing  further  being  done  by  the  defendant.  The 
plaintiff  had  the  ability  to  perform  on  his  part  and  neglected 
to  do  so.  He  surely  could  not  under  these  circumst{tnces 
maintain  an  aetiou  of  covenant  for  the  payment  of  the  pur- 
chase money,  and  upon  the  same  principle  he  is  not  entitled 
to  maintain  an  action  of  ejectment.  He  has  received  $600, 
and  ought  not  in  justice  to  be  permitted  to  retain  that  sum 
and  also  maintain  this  action.  The  defendant  is  in  posses- 
sion by  the  agreement  of  the  plaintiff,  who  should  be  driven 
into  a  court  of  equity  for  his  remedy,  where  such  terms  may 
hd  imposed  as  the  equity  of  the  case  requires.  At  all  events 
the  plaintiff  should  have  tendered  a  deed^  and  required  per- 
formance on  the  part  of  the  defendant  before  bringing  this 
suit. 
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A,  Tbft^Ti  for  the  plaintiff* 

By  tht  Court  J  Cowen,  J.  ladependetit  of  the  eprenaot 
that  tfae  defendant  might  take  possession^  there  can  be  no 
doubt  that  the  plaintiff  was  entitled  to  recover.  Jackson^  ex 
dem  Whitbeck,  v.  Deyo^  3  Johns.  B.  422.  I  admit  he  could 
not,  00  the  case  made  out,  recover  the  purchase  money  ia 
an  action  of  covenant ;  be  was  in  default  for  not  tender-r 
ing  hhnself  to  execute  a  deed  on  the  first  of  May,  and  bis* 
remedy .  w99  gone  at  law.  We9t  v.  Emmms^  5  Johns*  ft. 
179.  Pranchvt  v.  LmcH,  6  Cowen,  506,.  508.  The  defen- 
dant was  witbont  fault,  for  he  could  not  give  the  security  by 
bond  and  mortgage  till  the  plaintiff  had  first  giv^n  him  a 
deed.  Id.  id.  The  remedy  of  the  plaintiff  to  collect  IhQ 
money;  if  he  had  any,  lay  in  a  court  of.  chancery*  But 
although  the  plaintiff  could  not  recover  in  covenant,  the  de- 
fendant could  have  no  title  at  law^  and  would  be  regarded 
as  a  trespasser.  Jackson^  ex  dem.  Simmons j  v.  Chase^  2 
Johns.  R.  84*  Jacksou,  ex  dem.  Smithy  v.  Pierce^  id.  221* 
And  see  Robinson  v.  Campbell^  3  Wheat.  218.  These  cases 
and  many  others  hold  that  though  the  defendant's  equitable 
title  may  be  clear  and  perfect,  its  enforcement  belongs  ex* 
clusively  to  chancery. 

If  the  defendant  have  any  legal  right,  to  bold  possession 
it  miist  be  in  virtue  of  the  agreement,  that  he  might  have 
possession  after  paying  the  $500.  That  sum  he  paid  and 
took  possession ;  and  now  claims  to  hold  at  law  absolutely^ 
and  indefinitely,  because  the  plaintiff  has  not  complied  with 
a  condition,  merely  technical.  The  question  of  notice  to 
quit  does  not  arise  between  yendor  and  veodee.  Jackson^, 
ex  dem.  Shipley^  v.  Moncriefy  6  Wendell,  26,  29.  Beside, 
it  was  not  soqght  to  be  raised  on  the  trial ;.  and  we  must, 
therefore,  take  the  case  as  if  notice  had  been  given,  provide 
ed  any  were  necessary.  The  simple  stipulation  that  the  de- 
fendant might  take  possession^  is  certainly  not  equivalent  i^ 
law  to  a  deed,  either  in  fee  or  for  life,  or  any  definite  time. 
At  the  utmost,  it  can  do  no  more  at  law  than  create  a  quctsi 
tenancy  at  will.  Taken  in  its  strict  import,  it  is  a  mere 
license.    The  language  is,  '^he  may  have  full  and  quiet  post* 

Vol.  XXI.  SO 
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session,"  and  it  stops  there.  There  is  nothing  in  it  which  es 
vi  termini  entitles  the  defendant  to  hold  for  a  day,  after  the 
hcense  is  revoked.  So  much  for  the  legal  effect  of  the  agree- 
ment. It  is  merely  execittory,  and  looks  for  the  passing  of 
the  legal  title  to  a  future  day.  The  defendant  pays  a  small 
portion  less  than  one-sixth  ;  takes  possession,  avows  his  inabil- 
ity to  pay  any  more,  becomes  insolvent,  assigns  his  estate, 
and  on  a  claim  that  he  should  restore  possession,  sets  the 
plaintiff  at  defiance  j  and  claims  (virtually)  a  fee.  If  he 
succeed,  he  will  certainly  have  the  merit  of  introducing  r 
new  head  into  the  system  of  conveyancing. 

If  any  thing  be  implied  from  this  kind  of  covenants,  in 
connection  with  the  legal  license  to  take  possession,  it  can 
be  n<nfaing  more  than  that  the  defendant  shall  hold  so  long 
as  he  continneis  to  keep  up  all  such  payments,  as  may  be 
IcgJilly  or  equitably  due.  Snch  I  apprehend  is  the  real  in- 
tention of  the  parties^  when  they  insert  such  a  license. 
Without  it,  the  defendant  would,  we  have  seen,  be  a  tres- 
passer at  law ;  and  as  he  intends  to  pay,  it  is  but  fair  that 
he  should  be  protected.  Such  a  provision  is  not  unusual 
and  even  a  court  of  law  would  struggle  to  give  it  effect, 
according  to  the  real  intention,  thongh  it  might  be  inaptly 
expressed.  More  than  that,  however,  wer  ought  not  to  do. 
When  the  defendant  declares,  as  here,  that  he  can  not  pay, 
and  that  the  land  must  probably  revert,' there  is,  it  appears 
to  me,  an  end  of  all  implied  understanding  that  ttre  posses- 
sion should  continue.  A  court  of  equity  would,  after  that 
feel  reluctant  to  interfere  and  protect  the  possession,  even 
on  the  defendant  changing  his  mind  and  offering  to  pay.  Of 
course  it  would  not  decree  a  conveyance  without  full  pay- 
ment. But  for  a  court  of  law,  which  can  impose  no  condi- 
tions, and  can  act  only  on  the  legal  title,  to  deny  a  restor- 
ation of  possession  to  the  vendor,  would  result  in  downright 
iniquity.  The  case  of  Jackson  j  ex  dem,  Shipley  v.  Moncriefj 
6  Wendell,  26,  comes  very  near  the  present.  The  defend- 
ant there  held  under  a  contract  of  purchase,  and  took  pos- 
session with  the  vendor's  consent ;  but  the  purchaser  had 
made  default  in  payment.  Chief  Justice  Savage  did  look 
into  the  equitable  rights  of  the  parties,  and  found  that  the 
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defendant  had  no  title,  even  in  this  view.  But  he  is  very 
far  from  admitting  that  the  consent  to  take  possession  would 
protect  the  defendant  at  law,  even  if  the  parties  had  so  con- 
ducted as  to  save  bis  equitable  right.  On  the  contrary,  I 
understand  him  to  deny  that  such  conduct  could,  in  any 
view,  vary  the  question  in  an  action  of  ejectment. 

The  plaintiff  being  in  fault,  the  defendant  has  bis  remedy 
at  law  for  damages  on  the  covenant*  This  is  his  only  relief 
short  of  chancery. 

I  have  considered  the  question  as  if  the  plaintiff  had  been 
technically  in  default,  for  not  offering  a  deed  at  the  day. 
Pfothing  of  the  offer  appears  in  the  bill  of  exceptions ;  nor 
was  any  objection  specifically  taken  on  that  account.  Had 
it  been,  the  offer  might  have  been  shown,  when  the  defen- 
dant must  have  been  adjudged  without  the  least  right  at  law, 
even  to  defend  himself  against  an  action  of  covenant.  The 
exception,  therefore,  which  is  general  against  the  plaintiff's 
right  to  recover,  does  not  reach  the  only  points  raised  by 
the  defendant 's  counsel,  on  tlie  motioHi  for  a  new  trial.  It 
is  clear,  however,  that  a  court  of  law  must  run  into  the 
wildest  injustice,  should  they  decide  that  a  defence  in  an  ac- 
tion of  covenant  by  (lie  vendor  should  in  all  cases  be  an 
answer  to  ejectment. 

The  decision  at  the  circuit  was  right,  and  a  new  trial  must 
be  denied. 


The  People,  es  relatione  TeiyloT  aad  otber«|Vf.  Thiomf-. 
SON  and  others. 

Where  to  an  information  in  the  vafwre  of  «  fuo  foarranto  §M  a^inst  tjidi* 
viduaUt  calliog  upon  them  to  show  caoee  by  what  wamnut  they  exercise 
ihe  franchise  of  maintainiog  a  bridge  acrow  a  navi^rtble  liver  aod  ezactiog 
tell  from  paMengera,  the  defendmits  answer  that  they  do  so  by  virtue  of  an 
act  of  the  le^rislature,  authorizing  the  erectSoo  of  a  bridge  in  a  speoific 
form,  and  that  they  have  in  all  respecta  conformed  to  the  reqoirementa  of 
the  act  granting  the  franchise,  upon  which  allegation  issue  is  taken  aud 
found  against  them  by  the  jury,  j'u<2^n«}it  of  ouster  follows  of  course. 

The  court  will  not  in  such  ca«e  deem  the  verdict  imperfect,  and  refuse  t6 
render  judgment)  ibecaase  the  jsry  have  not  found  that  the  variation  w 
/ 
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d^rture  from  the  reqairemeDts  of  the  statute  was  in  a  poiot  mattrial,  or 
that  it  was  the  toanton  act  of  the  granteee,  ior  that  it  waa  productive  of  in^ 
jury  €o  i^  public,  14  any  gzcute  existed  proper  for  the  conaideratioii  of 
the  jury  or  of  the^ourt,  which  migrht  have  produced  a  faTorable  restilt  to 
the  defendants,  it  vdom  hcld^  R  thoidd  ham  been  alleged  by  way  of  plead* 
fiBg,  and  placed  Apon  the  lecerdi  so  that  th^  court  might  hare  passed  upon  its 
.sufficiency  ;  but  where  the  defendants  placed  their  defence,  as  in  this  case, 
upon  a  strict  compliance  with  ^the  requirements  of  ihe  statute  creating  tho 
.franchiBe,  and  there  was  no  exception  taken  as  to  the  rejection  of  evidence 
.4)r  as  to  the  charge  of  the  iudge,  the  couH  refused  to  make  any  intend* 
meats  in  favor  of  the  defendants. 

j[t  was  further  held,  that  this  was  not  u  private  firanehiee,  but  was  a  ftan- 
chise  of  a  public  nature,  in  wliich  the  pubKc  at  large  had  an  interesti  and 
•that  an  information  in  the  nature  of  a  quo  warranto  might  be  filed  in  the 
fiame  of  the  peopleou  the  relation  of  any  aggrieved  citisen  ;  that  in  a  esse 
of  this  kind  a  quo  wafranto,  or  information  in  the  nature  of  a  quo  warranto, 
<was  the  «pprqpsiate  remedy,  and  that  it  was  not  taken  away  by  the  fact 
:that  a  bQnd  had  been  executed  as  security  for  the  faithful  perfoonance  of 
the  conditions  upqm  which  the  ^grant  was  4nade  ;  axach  bond  being  merely 
cumula;tiv<e. 

/t  was  further  held,  although  .the  bridge  was  built  in^  conformity  to  the  re- 
quirements of  the  act  granting  the  franchise,  and  so  continued  for  tha 
space  of  twenty-nine  yea^,  still  it  appeadng  that  for  ten  years  subsequent 
to  such  lime,  the  grantees  h<ul  failed  te  comply  with  such  requirements — 
that  the  conditions  prescribed  were  continuing  eondUions,  t|iat  the*  non- 
compliance with  them  was  a  misuser,  and  ithat  the  de^daats  had  monrrad 
,a  fodeiture  of  the  franchise. 

Information  in  the  iiature  of  vl^uq  warranto.  The  at- 
torney general  in  October  term,  1835,  filed  an  information 
.charging  the  defendants  with  claiming,  using  and  exercising 
without  any  lawful  warrant,  grant  or  charter,  the  liberties^ 
prwUeg^s  andfrandhiaes  of  havix^  and  maintaining  a  ftnVf^e 
over  and  across  Harlaean  river^  from  the  city  and  county  of 
New  York  <o  the  town  of  Westchester,  in  the  county  of 
Westchester,  the  HarUem  river  being  a  publk  navigable 
ri?er,  in  which  the  tide  ebbs  and  flows ;  and  of  asking,  de- 
fhanding  and  taking  certain  tolls  and  duties  of  aiw!  from  all 
persons  crossing,  passing  over,  or  using  the  said  bridge.  To 
which  ttie  defendants  pleaded  that  by  the  aat  of  the  legisla- 
ture of  tbifi  state,  passed  31st  March,  1790,  Z^ti^c^  Morris 
(and  his  bars  or  ussigns  were  authorized  to  build  a  bridge 
from  Harlaem  across  Harlaem  river  to  Morrissania,  and 
lliat  by  such  act  it  was  directed  that  the  bridge  should  not 
4>e  less  tbaa  thirty  feet  in  nddth^  and  Hiat  between  the  cen- 
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tre  arches  thereof  there  should  be  an  opening  not  less  than 
twenty-five  feet  J  over  which  there  should  be  a  drauy  not  less 
than  twelve  feet,  for  the  free  passage  of  vessels ;  and  that 
by  the  act  Lewis  Morris  and  His  heits  or  assigns  were  a^* 
tborized  for  and  during  the  term  of  sixty  years,  to  ask,  de- 
mand and  take  for  the  use  of  the  bridge,  a  toU  not  exceed- 
'  inj;  the  following  rates,  to  wit,  (setting  forth  the  tariff  of  tolls 
as  established  by  the  act)  The  defendant  then  alleged  that 
by  another  act  of  the  legislature,  passed  24th  March,  1795, 
the  width  of  the  bridge  was  required  to  be  only  twenty-four 
feet-,  that  on  the  8th  October,  1796,  John  B.  Coles  became 
the  assignee  of  Lowis  Morris,  and  became  vested  with  all 
and  atngular  the  rights  of  Morris  in  respect  to  the  building^ 
of  the  bridge,  and  the  having  and  enjoying  the  privileges, 
^.,  granted  by  the  act  of  31st  Manch,  1790  ;  that  previous 
to  the  30th  March,  1797,  to  wit,  on  the  1st  November, 
1796,  Coles  at  his  own  expense  built  a  bridge  from  Harlaem 
across  Harlaem  river  to  Morrissania,  the  width  of  which 
was  and  ever  since  hath  been,  and  still  is  not  lesstlum  twen- 
iyfourfeet^  and  ietween  the  centro  arckes  thereof  there  was 
and  ever  since  hath  been,  and  still  is  an  opening  not  less 
4han  twenty  five  feet  J  over  which  there  was  and  ever  since 
has  beea,  and  still  is  a  draw  not  less  tfUtn  twelve  feet^  for  the 
free  passage  of  vessels:  upon  this  last  allegation  as  to  the 
huilding  of  the  bridge  and  the  dimensions  thereof  in  its  sev- 
eral parts,  its  widths  the  opening  between  the  centre  arches, 
^nd  the  sise  of  the  draw,  the  attorney  general,  in  one  of  his 
replications,  took  isstie,  (which  issue  is  designated  as  thes«c* 
ond  issue  in  the  finding  of  the  jury,  hereinafter  mentioned.) 
The  defendants  also  averrrf,  that  ^n  the  1st  July,  1804^ 
Coles  transferred  and  conveyed  divers  shares  and  portions 
of  his  right,  d&c.,  in  and  to  the  said  bridge,  and  the  liberties, 
privileges  And  fmnchises  thereof  to  divers  persons,  and  that 
they  the  defendants  now  sevemlly  own  in  their  own  rights 
fespeclrvdy  certain  <of  the  said  shares  or  portions ;  the  said 
term  of  mxty  years  not  yet  having  expired  ;  and  that  the 
bridge  since  its  erection  has  been  kept  and  maintained,  and 
•still  is  kept  and  mamtained  by  the  said  Coles  and  his  assigns^ 
Qt  his  and  their  own  expense,  in  good  and  sufficient  repair* 
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There  were  various  other  facts  pleaded  besides  those 
above  stated,  and  a  variety  of  issues,  both  'of  law  and  fact, 
joined,  which  with  one  exception  it  is  not  deemed  necessa- 
||r  here  to  particularize. .  That  exception  is  the  following: 
The  attorney  general  in  his  replication  set  forth,  in  htt^  ver- 
boj  the  act  of  24th  March,  1795,  pleaded  by  the  defendants 
for  the  purpose  of  showing  that  the  width  of  the  bridge 
might  be  reduced  to  tweiUy-four  feet.  This  act  commences 
by  reciting,  that  by  the  act  of  31st  March,  1790,  Lewis 
Morris  ,was  authorized  to  build  a  bridge  across  the  Harlaem 
river,  and  for  the  term  of  sixty  years  to  take  tolls,  at  certain 
rates ;  that  Morris  had  assigned  his  ri|;ht  to  build  the  bridge, 
and  that  proposals  had  been  made  by  John  B.  Coles  to  the 
assignees  of  JVIorris  to  raise  a  dam  of  stone  for  the  purpose 
of  erecting  mills  thereon,  and  to  be  the  foundation  of  the 
bridge  aforesaid.  It  then  enacts^  among  qther  things,  that 
John  B.  Coleis  may  erect  such  daniy  and  may  make  and 
keep  in  repair  a  lock  of  the  width  of  eight  feet^  providing  a 
sufficient  person  to  attend  the  same  to  prevent  delay  in  pass* 
ing  the  lock  with  vessels,  and  imposing  a  penalty  of  ten 
pounds  for  not  keeping  the  lock  in  repair,  or  for  not  furnish- 
ing sufficient  attendance  thereat  It  enacts  that  the  width 
of  the  bridge  to  be  erected  shall  not  be  less  than  twenty-four 
feet ;  and  it  requires  that  John  B.  Coles  shall  give  security 
to  the  treasurer  of  the  state  in  the  penal  sum  of  £4000, 
conditioned  that  he  or  his  assigns  will  erect  and  complete 
the  bridge  within  four  years  from  the  passage  of  the  act, 
and  that  he  or  nis  assigns  will  keep  the  same  in  good  repair 
during  the  term  of  sixty  years.  After  setting  forth  this 
act,  the  attorney  general,  by  way  of  replicaHon^ .  averred 
that  neither  Coles  or  his  heirs  or  assigns  had  at  any  time 
3ince  the  passage  of  the  act  given  such  security.  Upon 
'   which  the  defendants  took  issue. 

The  cause  was  tried  upon  the  issues  of  fact  joined,  and 
ia  verdict  found  against  the  defendants.  Whereupon  the 
cause  was  brought  before  the  coiKt  in  bank^  upon  the  cir- 
cuit roll  and  the  minutes  of  the  clerk  of  the  circuity  and  the 
attorney  general  moved  for  judgment  of  ouster.  The  min- 
xes of  the  derk  </  the  circuit  conclude  in  these  words : 
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"The  jury,  as  to  all  the  issues  except  the  second^  find  for 
the  defendants ;  and  as  to  the  second  {issue^)  they  find  that 
said  bridge  was  built  originally  in  conformity  with  the  re- 
quisitions of  the  statute,  but  said  jury  find  that  at  all  times 
since  the  year  1829,  until  the  commencement  of  this  suit, 
there  was  not  an  opening  between  the  centre  arches  of  said 
bridge  of  the  width  of  twenty-five  feet,  as  is  alleged  in  the 
plea  of  the  said  defendants,  but  that  at  all  times  since  the 
year  1825,  to  the  commencement  of  this  suit,  said  opening 
was  of  less  width  tluin  twenty-five  feet ;  and  as  to  all  the 
other  matters  embraced  in  said  second  issue,  except  as 
to  the  width  of  said  opening,  said  jury  find  for  the  defen- 
dants." 

5^.  Beardsley,  (attorney  general,)  for  the  people,  contend- 
ed that  the  verdict  was  in  form  sufficient.  That  a  jury 
cannot  be  compelled  to  answer  the  whde  of  any  issue  em* 
bracing  several  particulars;  they  have  a  right  to  find  a  spe- 
cial verdict,  and  have  done  so  in  this  case,  answei^ing  to 
all  the  questions  in  dispute  upon  the  second  issue  joined  be- 
tween the  parties.  The  matter  of  the  verdict  was  distinct- 
ly in  issue :  the  defendants  alleged  not  only  that  the  bridge 
was  built  of  certain  dimensions,  but  that  it  continued  in  the 
state  in  which  it  was  built.  1  he  verdict  finds  that  the 
openifig  between  the  centre  arches  of  the  width  required  by 
the  act  had  not  existed  since  1825,  that  is,  that  the  diminu- 
tion was  owing  to  the  state  of  the  structure,  and  not  that  it 
was  occasioned  by  a  mere  accidental  or  extraneous  cause. 
It  is  a  finding  \i|ider  the  charge  of  the  judge  as  to  the  legal 
import  of  the  issue  and  of  the  evidence  requisite  to  support 
it.  The  charge  must  be  presumed  to  have  been  correct ; 
neither  party  having  excepted  to  it.  If  a  mere  obstruction, 
not  forming  part  of  the  bridge,  and  permitted  to  exist,  were 

5ufiicient  to  contradict  the  plea,  the  finding  embraces  it 

the  jury  say  the  opening  was  not  twenty-five  feet ;  but  it 
was  contended  by  the  defendants,  and  charged  by  the  judge, 
that  the  opening  was  to  bd  measured  according  to  the  parts 
of  the  structure,  that  is,  the  diminution  must  be  by  some- 
thing forming  part  of  the  bridge,  and  Chat  a  diminution  by 
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any  thing  not  part  of  the  bri(^ge,  was  not  sufficient  to  con- 
tradict the  plea.  The  verdict  has  negatived  the  fact  that 
the  diminution  was  caused  by  a  mere  temporary  obstruc- 
tion or  nuisance;  it  imports  that  it  was  owing  to  the  state 
of  the  structure,  and  that  such  diminution  had  existed  since 
1826  until  suit  brought.  The  verdict  also  imports  that  the 
diminution  was  materitUj  if  its  mcUericdity  be  a  proper  sub^ 
ject  of  inquiry  when  the  statute  has  fixed  the  mimmvm,  de- 
claring that  there  sbaU  be  an  opening  between  the  arches 
of  not  less  than  twenty-five  feet.  This,  it  is  contended,  pri- 
ma facie  settles  the  question.  The  statute  having  fixed  the 
minimum,  the  smallest  deviation  is  material,  and  should  be 
so  considered  by  the  courts.  If  a  le^slative  .minimun\  may 
be  disregarded,  so  may  a  judicial  minimum ;  and  what  is 
now  adjudged  to  be  immaterial,  may  hereafter  be  extended 
by  other  tribunals,  until  at  length  no  opening  whatever  be- 
tween the  arches  will  be  required.  Should  it,  however,  be 
held  that  the  jury  were  authorized  to  disregard  an  immate- 
rial deviation^  then  the  l^al  presumption  is  that  they  were 
so  instructed  by  the  judge.  In  fact,  he  did  so  charge  as  to 
the  width  of  the  dratt^,  which  was  slightly  less  than  twelve 
feet.  Th^  diminution  of  the  opening  was  six  feet.  In  short, 
the  verdict  finds  a  violation  of  the  act,  under  which  the  de- 
fendants claim,  in  a  poiilt  material,  and  a  ccmtinuance  there- 
of for  ten  years.  No  excuse  exists  for  this  non-compliance 
with  the  act,  and  none  is  pretended.  Had  the.  bridge  been 
destroyed  by  a  tempest,  and  the  defendants  had  proceeded 
to  rebuild  it  with  reasonable  diligence,  and  it  had  not  been 
completed  when  the  information  was  filed,  such  fact  could 
and  would  have  been  pleaded.  So,  if  by  any  other  natural 
cAUse  beyond  the  prevention  of  man,  the  piers  of  the  arches 
had  slipped  and  approached  each  other  so  as  to  diminish 
the  required  opening,  it  might  have  been  pleaded  ;  but  no- 
thing of  the  kind  is  pretended.  The  case  presents  a  clear  in- 
excusable violation  of  the  act,  and  the  defendants  have  for- 
feited their  franchise. 

The  counsel  further  insisted,  that  by  diminishing  the 
width  of  the  opening  between  the  centre  arches,  contrary 
to  the  minimum  limit,  and  express  interdiction  of  the  statute 
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creating  the  franchises,  the  defendants  have  forfeited  them 
by  misuser  and  breach  of  condition  in  law*  The  franchise 
to  build  a  bridge  over  a  navigable  river  and  to  take  toll  for 
passing  over  the  same  is  granted  upon  public  consideration 
aud  for  public  benefit.  It  therefore  imposes  a  charge  upon 
the  grantee,  the  pei'formance  of  which  is  an  implied  cmdi- 
tion  of  his  grant.  Comyn's  Dig.  tit  Toll  C,  Lord  Pelham 
V.  Pickers ffUl,  1  T.  R.  666.  Warrington  v.  Mosety.ATAoi. 
319.  The  defendants  in  this  case,  to  uphold  their  defence  or 
title,  must  deny  that  this  franchise  is  subject  to  a  condition 
concurrent  and  continuing,  that  it  shall  conform  to  the  re- 
quirements which  the  legislature  have  seen  proper  to  impose, 
for  the  public  benefit.  The  franchise  was  granted  in  dero- 
gation of  public  right.  The  language  of  the  act' is  explicit, 
that  authority  is  given  only  to  build  a  bridgeof  a  certftin  spe- 
cified description.  Unless  a  bridge  is  built  in  conformity  to 
the  original  act,  or  the  act  amending  that  first  passed  on  the 
subject,  no  right  to  take  toll  or  to  maintain  the  bridge  is  giv- 
en. The  building  of  the  bridge  according  to  the  require- 
ments of  the  statute  was  clearly  an  implied  condition,  and 
had  it  been  built  originally,  in  the  state  in  which  it  has  been 
since  182S,  the  franchise  of  maintaining  it  and  taking  toll, 
would  never  have  vested.  Did  the  condition  that  the  bridge 
should  conform  to  the  statute  terminate  with  its  original  erec- 
tion ?  All  franchises  founded  on  promoting  public  conveni- 
ence, or  infringing  upon  public  right,  are  subject  to  th^  im- 
plied condition  that  they  shall  be  used,  and  used  in  conform- 
ity to  the  terms  of  the  grant  by  which  they  are  crpated;  and 
nonuser  or  misuser  are  grounds  of  forfeiture,  Angel  &  Ames 
on  Corp.  510,  .and  cases  there  cited  ;  per  Lord  Holt,  in  City 
of  London  v.  Van  Acre,  271 ;  "for  all  franchises  are  grant- 
ed on  condition  that  they  shall  be  only  executed  according 
to  the  grant,  and  if  they  neglect  to  perform  the  terms,  the 
patents  may  be  repealed  by  sci.  fa^  This  was  said  in  rela- 
tion to  acts  hmg  subsequer^  to  the  creation  of  the  franchise. 
See  1  Ld.  Raym.  499,  S.  0.  In  the  same  case,  hard  Holt 
says,  that  the  fact  that  the  party  is  subject  to  indictment 
will  not  prevent  the  forfeiture  of  the  franchise.  See  also 
Vol.  XXI.  31 
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Comyn's  Dig.  iit.  Franchise^  G.  d;  til.  Cdodition,  'R. ;  lit 
Liberties,  C^  and  2  Inst.  219,  220.  Indeed  the  idea  of  a  cm- 
tinuinff  conditianj  is  inseparable  from  that  of  a  franchise 
granted  upon  condition  of  public  service.  The  protection  of 
the  public,  upon  which  i^  founded  the  lOiplication  of  a  condi- 
tion originally,  equally,  reqniressthe  implying  of  a  continuing 
condition.  The  position  that  yx)n  may  obtain  a  franchise  of 
this  kind  by  complying  with  the  requirennents  of  the  law 
when  you  build  the  bridge,  and  may  claim  the  right  to  ose 
such  franchise,  although  ypu  alter  the  bridge  the  next  day, 
is  not  warranted  by  any  legal  principle.  The  duty  to  build 
a  bridge  of  a  certain,  description,'  implies  an  obligation  that  it 
shall  eontinne  in  the  form  in  which  it  is  built,  so  far  aB  the 
act  of  man  can  ensure  it.  Such  is  the  only  construction 
that  can  be  put  upon  the  act  granting  the  franchise,  and 
such  manifestly  was  the.  understanding,  of  it  by  the  counsel 
of  the  defendanlB  when  th3y  interposed  their  pleas.  They 
aver  not  only  that  the  bridge  was  built  in  conformity  to 
the  requirements  of  the  ac^  but  that  i\xe  vndih  hettOeen  the 
centre  arches  was,  ever  since  hath  beefti  and  still  is  not  less 
thai!  twenty-four  feet ;  thus  fully  admitting  that  the  fran- 
cnise  was  subject  to- a  continuing  condition,  concurrent  with 
the  benefits  to  be  enjoyed,  and  carrying  the  latter  away 
with  a  breach  of  the  condition.  It  is  not  to  be  said  that  the 
misuser  to  forfeit  a  franchise,  can  only  be  in  that  which  dis- 
qualifies the  subject  o(  the  franchise  from  answering  its  di- 
tett  object ;  as  if  this  bridge  had  been  lefll  in  an  impassible 
state.  That  would  be  in  the  nature  of>  a  nanuser.  A  mis- 
user ex  vi  termini,  implies  using  or  abusing  the  franchise,  so 
as  to  create  scmek  injury  without  its^ direct  scope  and  purr 
pose,  as  in  this  case.  Here,  although  a  bridge  sufficient 
perhaps  for  the  accommodation  of  thos^  passing  over  it  i^s 
maintained,  the  passage  under  it  was  .not  kept  open  accofa- 
ing  to  the  requirenients  of  the  act,  by  which  the  right  of 
navigation  was  interfered  withi  contrary  to  the  provisions 
of  the  statute  for  the  protection  of  the  public  in  that  behalf. 
Under  the  pleadings,  in  the  case,  the  attorney  general  was 
not  at  liberty  to  show  an  interriiption  to  the  navigation  by 
means  of  the  diminution  in  the  opening  between  the  arches 
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of  the  bridge,  and  nothing,  therefore,  id  to  be  inferred  from 
.the  absence  of  proof  on  the  snbjeet  -  Whatever  the  extent 
of  the  rule  of  law  may  be,  as  tp  v>hai  misuser  shall  create  a 
forfeiture  in  acts  done  by  the  h^rfders  >of  a  franchise  in  ita 
use  contrary  to  the  general  laws  of  the  state^  it  may  be  safe* 
ly  assumed  that  when  the  franchise  is  ttsed  contrary  to  the 
very  terms  of  the  statute  creating  it,  transgressing  what  is 
clearly  forbidden,  suck  is  a  fatal  misuser*  If  any  condition 
is  implied  in  the  gftint  of  a  franchise,  it  must  at  least  be, 
that  the  req[uirements'of  the  grant  itself  shall  not  be  openly 
and  palpably  for  a  suocessiou.  of  years  violated,  and  that  with- 
out necessity,  excuse  or  apology.  It  is  no  answer  to  say  that 
the  parties  may  be"  proceeded  l^inst  by  ifididmetUi  if  the 
hnAgpisttot.  continued  in  the  form  ia  which  it  was  origi- 
nally, erected  ^  because  the  tome  answer  might  be  made  if  a 
forfeiture  was  sought  for  its  original  consUructiou  in  a  form 
different  from  that  prescribed.  ^  If  it  be. argued  that  the  rule 
contended  for,  of  a  continuing  condition,  will  operate  harshly, 
and  be  of  difficult  application  in  determining  what  extent  of 
deviation,  shall  work  afoiieilure,  it  is  answered,  that  the 
courts  have  nothing  to  do  with  the  harshness  or  difficulty  of 
a  rule  of  law.  The  parties  can  always  guard  against  its  ap- 
plication by  performing  their  obligations-;  and  sliould  it  hap- 
pen that  meritorious  holders' of  a  franchise  should  be  ousted 
by  a  rigid  rule  of  law,  the  people  ha.viog  resumed  the  fran« 
chise,.the  legislature*  would  re-grant  it,  if  required  by  the 
principlesof  equity  and  justice. 

O.  Origin  for  the  defendants,  insistedvthat  it  w|is  at  least 
doubtful,  whether  in'tbist  state,  a  quo  warranto  lies  to  take 
away  from  an  individual^  a  private  franchise^  once  lawfully 
vested  in. him,  on  the  ground  of  jsubsequent  misuser.  Ac- 
pording  to  the  theory  of  the  English  law,  as  resting  on  the 
dicta  o[  elementary  writers,  and.  sometimes  even  of  judges^ 
it  do&i  lie  for  such  a  purpose  ;  but  even  in  England,  the  quo 
warranto  process  has  never  been  practically  applied  to  such 
a  case.  He  next  contended,  that  if  such  was  the  common 
law  of  Epgland,  it  had  not  been  adopted  here ;  that  the  law  of 
quo  w%rranto^  with  us^  tested  entirely  upon  statutory  provi«< 
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sioBS,  and  that  the  various  l^islative  enactments  existing 
upon  the  subject,  did  not  embrace  priv€Ue  frunebises.    He 
argued  that  there  were  good  reasons  why  they  should  not 
be  subject  to  this  process.    If  the  doctrine  on  the  other  side 
was  correct,  a  turnpike  road  partially  out  of  repair,  a  plank 
of  a  toll  bridge  decayed,  pr  a  bar  of  a  railroad  track  loose, 
would  produce  a  forfeiiure  of  the  franchises  granted  to  in- 
dividuals, who,  on  the  faith  of  the  state,  had ,  invested  large 
sums  of  money  in  enterprises,  by  which  the  public  were 
greatly  benefitted.    The  slightest  tran^ression  and  howev- 
er  brief  its  continuance,  would  produce  the  effect,  and  no- 
thing could  prevent  the  consequence.    Th^re  is  no  necessity 
for  this ;  the  public  may  be  secured  against  the  misuser  of 
private  franchises,  by  remedies  less  severe,  and  more  con- 
genial to  the  spirit  o£  our  laws.    The  owners  of  turnpike 
roacls,  bridges  and  rail  roads,  if  in  fault,  may  heindietedf 
fined  and  imprisoned  ;  a  mandamus  may  be  issued,  compel- 
ling the  p^formaoce  of  the  incumbent  duty,  as  was  done  in 
Rea  V.  Swan  4*  Wf/e  Rail  Road  Company^  2  Bar.  &,  Aid. 
646,  or  a  private  action  may  be  brought  at  the  suit  of  an  indi- 
vidual specially  injured,  and  exemplary  damages  recoveted. 
In  :Rex  v<  Ogden  and  others^  10  Barn.  &  Cres.  230,  Bay- 
ley,  J.  says,  '^  There  is  no  instance  of  a  quo  warranto  infor- 
mation having  been  granted  by  leave  of  the  court,  against  per- 
sons assuming  a  franchise  of  a  mere  private  nature,  not  con- 
nected with  the  public  government."    This  proposition  se^ms 
to  be  sustained  by  the  cases  of  Rea  v.  Thatcher^  1  Dowl.  & 
Ry.  426,  and  ReaY.  Justices  of  Herefordshire^  1  Chit.  709 ; 
see  also  The  People  y.  Hillsdale  and  Chatham  Turnpike 
Companpj  2  Johns.  R.  190 ;  and  goes  beyond  what  is  deem- 
ed necessary  to  contend  for  on  the  part  of  the  defendants. 

The  counsel  nextinsisted  that  the  people  having  exacted 
and  received  a  bond  with  surety  {or  xhe  building  and  keep- 
ing in  repair  of  the  bridge,  should  look  to  that  remedy  and 
not  ask  for  a  forfeiture  of  the  franchise.  A  forfeiture  for 
misuser  is  not  prescribed  in  the  statute  creating  the  fran- 
chise ;  if  it  exists,  it  arises  by  implication  of  law.  The  doe- 
trine  on  the  other  side  is  that  all  franchises  are  granted  on 
Che  implied  cendition  that  they  shall  be  duly  executed  ac- 
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cording^ to  the  grant,  aad  on  failure  to  perform,  the  fran- 
chiae  shall  be  forfeited ;  but  the  law  will  net  raise  such  im- 
plication where  the  penalty  is  provided  for  hj  express  stipu- 
lation. It  is  a  settled  rule,  that  *<  an  express  covenant  wiU 
do  away  the  effect  of  all  implied  covenants."  2  Oaines, 
192;  11  Johns.  R.  122.  In  support  of  this  proposition,  the 
oouBsel  cited  the  case  of  the  Commontaealth  v.  Breed,  4 
Pick.  460,  which  was  an  information  in  the  nature  of  a  qno 
W€trranto^  requiring  the  defendant  to  show  by  what  title  he 
claimed  a  certain 'bridge.  The  statute  which  authorized 
him  to  build  the  bridge,  required  that  he  should*  construct 
a  draw  for  the  passage  of  vessels,  and  on  ihe  approach  of 
vessels,  remove  the  same  at  his  own  expense ;  and  in  case 
of  any  undue  detention,  he  should  forfeit  a  sum  net  less  than 
three  dollars.  The  jury  found  specially,  and  from  their 
finding,  it  would  seem  that  the  remdval  of  the  draw  had  not 
in^neral  been  well  attended  to.  The  court  in  giving  their 
opinion  say,  "The  penalty  for  any  unnecessary  delay  in 
raising  the  draw,  is  fixed  by  the  statute ;  and  any  neglect 
of  this  kind  would  subject  the  owner  to  this  penalty,  but 
would  not  operate  as  a  forfeiture  of  the  franchise." 

The  counsel  next  insisted   that  under  the  act ,  of  24th 
March|^1795,  John  B.  Coles  was  justifi^  in  reducing  the 
opening  between  the  centre  archee^  to  a  width  less  than  twen- 
ty-five feet.    This  act  authorized  the  tridth  of  the  bridge  to 
be  reduced  to  24  feet,  and  the  opening  for  the  passage  of 
boats  to  be  reduced  to  eight  feet.    If  it  be  objected  that  this 
reduction  was  allowed  only  on  the  condition  that  a  stone 
dam  was  erected,  it  is  answered,  that  when  this  case  was 
before  this  court  on  demurrer,  it  was  held  by  the  judges, 
that  the  leave  to  reduce  the  width  of  the  bridge  was  uncon- 
ditional ;  that  the  provision  relative  to  the  stone  dam  and 
lock  was  a  privilege  given  to  Coles,  and  not  a  duty  im- 
posed upon  him,  and  that  it  was  optional  with  him  to  avail 
himself  of  that  privilege  or  not,  as  his  interest  might  dictate. 
The  reasoning  of  the  court  on  that  occasion  overrules  the ' 
objection  now  niade  on'  the  other  side.    If  Coles  had  an 
unqualified  leave  to  reduce  the  width  of  the  bridge,  he  had 
also-  an  unqualified  leave  to  reduce  the  opening  for  the 
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passage  of  boats.  -Unless  thetcffore  the  verdict  finds  not 
only,  that  there  is  a  diminution,  bat  that  the  extent  of  the 
dinxinution  is  such  as  to  reduce  the  qpentng  to  ^less  than 
eight  feet,  there  is  no  foundation  laid  for  a  forfeiture. 

The  counsel   ne^t    insisted  that  the  verdict  would  not 
authorize  judgment  of  ouster  on  the  ground  of  the  defective 
finding  of  the  jury. '  The  verdict,  he  said,  does  not  state  the 
cause  of  the  diminution  of  the  opening  between  the  centre 
arches  of  the  bridge;  nor  the  ^ar^en^^  of  such  diminution,  nor 
whether  any  injury  thereupon  has  resulted  or  is  likely  to 
result  to  the  public,  nor  that  the  obstruction  formed  any  part 
or  parcel  of  the  bridge.    For  aught;  that  appears,  the  dimi- 
nution may  have  been  caused  by  tfab  act  of  a  stranger,  or 
by  the  current  of  the  river,  or  by  anf  earthquake,  and  its  ex- 
tent may  have  -been^a  foot,  an  inch,.or  the  breadth  of  a  hair. 
The  counsel  admitted  the  correctness  of  the  rule  as  laid 
down  in  4  Co  wen,  118,  in  a  note,  that  '^  Where  several  things 
are  necessary  to  constitute  a  oomiple;^  tttfe  in  the  defendant, 
the  attorney  general  may  take  issue  bn  each,  and^t/*  any  one 
of  the  issues^  on  a  fact  material  to  the  title^  be  found  against 
the  defendant,  there  shall  he  juclgQient  of  ouster ;  but  in- 
sisted that  the  issue  found  against  the  defendants  here  was 
not'On  a  fact  material  to  their  title.    Haji  the  force  of  the 
tide  or  etny  other  cause  lessened  the  toidth  of  the  opening  in 
question  to  the  extent  of  the  smallest  mathematical  line, 
there  would  have  beien  a  diminution  in  the  opening,  and  the 
jury  under  the  pleadings  in  the  case,  which  went  far  be* 
yond  what. the  case,  required,  were  bound  to  say  so;  but 
their  finding  in  that  respect  is  immaterial^  and  on  an  imma- 
terial fin4ingy  the  court  will  noi  pronounce  judgment  of 
ouster.    The  jury  find  a  diminution^  but  do  not  say  it  is  ma- 
terial  to.  the  issue,  and  the  court  are  asked  to  supply  the  omis- 
sion by  inference.    Now  no  rule  of  law  is  uaor^  infiiexiUe 
than  that  in  giving  judgment  on  a  spei^ial  verdict,  (and  the 
attorney  general  in  his  opening  argument  ayers  this  to  bo 
such  ;)  the  coyrt  can  draw  no  inferences .;  they  cannot  intend 
a  fact  not  expressly  found  by  the  verdict.    The  rtile  is  espe- 
cially eq^plicable  to  penal  actions,  rqA  this  is  emphatically  a 
penal  action,  seeking,  as  it  does  the  forfeiture  of  a  bridge, 
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worth  probably;  $60,000.  In  a  case  of  this  kind  all  the  in- 
tendments of  tiiQ  law  are^  iiv  favof  of  the  defendants.  It  will 
intend,  where  the  contrary  does  not  appear,  thai  the  tempo- 
rary obstructiDb,  narrowing  the  opening  between  the  centre 
arches  of  the  bridge,  wa^  owing,  not  to  the  unlawful  act  of 
the  defendants,  but  to  some  cause  orer  which  they  had  no 
control ;  that  the  diminution  was  of  a  jslight^  and  trivial  na- 
ture, and  hot  of  so  aggravated  and  heinous  a  character  as  to 
work  a  forfeiture;  that  the  obstruction  has  been  innoxious 
in'  its  effects,  and  has  not  \^r6ught  injury  or  inconvenience 
to  the  public ;  that  the  obstruction  did  not  form  a  part  and 
parcel  of  the  bridge,  but  .thiat  it  was  something  adventitious, 
collateral  and  extraneous)  and  the  intendment  of  the  court  in 
favor  of  the  defendants  xyilb  be  strengthened  by  the  considear- 
ation,  that  the  obstructi()n;  such  bs  it  was,  remained  for  ten 
long  years  without  elicfting  any  complaint.  The  counsel 
for  tile  people  put  forth,  the  proposition,  that  any  reduction 
of  the  opening  to  less  th^n  twenty-five  feet)  hov>ever  trivial 
sudh  reduction  might  6e,  works  a  forfeiture  of  the  franchise. 
The  verdict  finds  a  diminution,  but  not  the  extent  thereof; 
it  does  not  find  a  foot)  an  inch,  or  any  degree  of  diminution 
beyond,  the  most  attenuated  line  that  the  imagination  can  por- 
tray, and  the  law  cad  find  "nothing  beyond  it  in  the  verdict. 
Can  it  b^  that  this  evanescent  shade  of  diminution,  in  a  thing 
collateral  to  the  main  subject,  has  wrought  a  forfeiture  of  the 
bridge  ?  The  argument. of  the  counsel  is  founded  on  the  as- 
sumed rule' that  every  franchise  is  held  upon  emidition,  and 
in  case  of  neglect  by  the  grantee  to  perform  the  condition,  the 
franchise  may  be  repealed.  This  is  a  rule  of  the  common  law, 
and  if  it  applies  td^the  statutes  uiider  which  the  franchise  here 
is  held,  it  is  by  virtue  of  the  force  of  the  common  law,  as 
tbbse  statutei^  are  wholly  sitent  as  to  any  forfeiture  incident 
to  the  breach  of  any  condition.  It  is  therefore  a  condition 
implied  by  the  common  lajv.  Now  whienever  the  common 
law  implies  a-  condition,  and  especially  where  it  attaches  the 
penalty  of  forfeiture  to  the  Inreach,  it  exacts  only  a  substantial 
and  reasonable  performance.  The  common  law  is  the  fruit- 
ful  mother  of  a  large  fainily  of  implied .  conditions,  and  she 
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deals  towards  them  with  a  mother's  hand  and  &  mother's 
heart.  She  does  not  put  on  her  magnifying  glasses  to  de- 
tect some  fractional,  minute,  and  scarcely  perceptible  infringe- 
ment of  the  latter ;  she  imposes  the  penalty  of  forfeiture  only 
where  there  has  been  a  blameable,  ^pable  and  substantial 
violation  of  the  spirit  of  the  condition. 

The  Attorney  General^  in  reply,  remarked,  that  two   of 
the  principal  grounds  relied  on  in  the  argument  on  the  other 
side,  appear  to  have  l)een  suggested  to  the  minds  of  counsel 
since  the  decision  of  the  demurrers  and  the  trial  of  the  is- 
sues of  fact  in  this  cause.     If  a  quo  warranto  would  not  lie 
in  a  case  of  this  kind,  and  if  recourse  to  the  bond  with  surety 
given  by  John  B.  Coles  was  the  only  remedy  existing  for  a 
mistiser  of  the  franchise,  it  is  passing  strange  that  those 
grounds  of  defence  should  not  have  been  urged  originallyi 
instead  of  putting  in  voluminous  pleas,  to  show  a  strict  con- 
formity with  the  terms  of  the  act  by  which  the  franchise 
was  granted,  if  the  counsel  had  any  confidence  in  them  ; 
and  it  was  equally  strange  that  the  discovery,  that  an  open- 
ing of  orUy  eight  feet  between  the  centre  arches  of  the 
bridge  is  all  that  can  be  required,  should  not  have  been 
made  until  now.     But  to  proceed  to  the  reply ;  the  counsel 
calls  this  a  private,  franchise.    It  is  not  a  private  franchise. 
When  a  ffanchise  confers  only  individual  privileges,  then 
it  is  private  ;  but  when  it  affects  />u6/ic  rights,  it  is  a  public 
franchise.    In  cases  of  private  privileges  in  the  naiure  of  a 
franchise,  the  government  alone  can  interfere;  but  where 
public  rights  are  trenched  upon  by  a  franchise,  every  citizen 
has  an  interest,  and  may  become  a  relator,  in  ftie  pame  of 
the  people,  on  leave  obtained  from  the  court.    That  a  quo 
warranto  will  not  lie  in  the  latter  case,  is  not  and  cannot 
be  argued  with  any  show  of  reason  ;  for  if  a  quo  warranto 
does  not  lie  in  such  cases,  then  every  franchise,  though  by 
the  terms  of  the  grant  conditional,  is  in  fact  uncondition^ 
al,  although  the  holders  of  the  franchise  are  guilty  of  the 
most  palpable  act3  of  misuser — ^there  being  no  other  mode 
of  proceeding  than  by  quo  warranto,  by  which  the  persons 
holding  the  franchise  can  be  tried.    This  remedy  is  part  of 
the  common  law  of  the  state,  and  was  not  originated  by 
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Statute ;  all  the  statutes  treat  it  as  an  existing  remedy,  and 
only  profess  to  regulate  the  practice  in  respect  to  it. 

The  process  of  qtio  tDorranto  is  a  useful,  necessary  and 
indispensible  process ;  nor  is  there  any  thing  alarming  in  it. 
A  mere  accidental  or  trifling  departure  from  the  terms  of 
the  grant,  if  remedied  as  soon  as  discovered,  does  not  cre- 
ate a  forfeiture,  and  if  properly  pleaded,  the  law  would  so 
pronounce  it ;  but  how  does  that  apply  to  a  continued  vio- 
lation, as  in  this  case,  of  ten  years.  Nor  is  there  any  force 
in  the  argument  that  the  only  remedy  for  a  misuser  was  to 
prosecute  the  bond  given  by  Mr.  Coles.  The  bond  is  wnr 
ditioned  as  well  for  the  erecAion  of  the  bridge  as  for  the 
keeping  of  it  in  repair  after  its  erection ;  and  if  the  grounds 
assumed  by  the  counsel  for  the  defendants  be  correct,  a 
quo  warranto  could  not  have  been  brought  for  nonu^er  had 
the  bridge  never  been  erected,  or  been  erected  in  a  manner 
entirely  different  from  the  requirements  of  the  act.  The 
permission  to  erect  a  lock  of  the  width  of  only  eight  feet^ 
given  by  the  act  of  1796,  cannot  help  the  defendant.  That 
permission  was  given  in  case  Mr.  Coles  erected  a  stone 
dam  ;  such  dam  was  never  erected,  and  consequently  the 
lock  fell  with  it  The  legislature  may  hav^e  supposed  that 
the  dam  would  have  rendered  the  navigation  of  the  river  a 
•  still  water  navigation,  which  would  have  made  an  opening 
of  twenty-four  feet  unnecessary,  and  therefore  authorized  a 
lock  of  only  eight  feet ;  but  wh  atever  may  have  been  the 
views  of  the  legislature,  the  dam  not  having  been  built, 
there  was  no  pretence  for  reducing  the  opening  to  any 
number  of  feet  less  than  twenty-four.  As  to  the  sufficiency 
of  the  verdict  to  enable  the  court  to  pronounce  judgment, 
the  counsel  referred  to  liis  opening  argument. 

By  the  Courts  Nelson,  Ch.  J.  Thaf  the  remedy  here 
sought  for  the  grievance  complained  of  is  the  appropriate 
one,  cannot  be  doubted  in  this  court,  after  the  cases  already 
decided.  15  Johns.  R.  358.  6  Cowen,  126,  211,  217.  6 
Wendell,  211.     15  id.  113. 

This  is  not  a  private  franchise^  coming  within  the  reason 
of  the  rule  which  has  influenced  the  English  courts  not  to 
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interfere  with  it  by  writ  of  quo  warranto,  on  the  relation  of 
a  private  party,  2  Ld.  Raym.  1409 ;  Strange,  637,  S.  C.  : 
Cas.  Temp.  Hardw.  247 ;  15  Johns.  R.  389 ;  4  Cowen,  104, 
note,  and  cases  there  cited ;  Willcock  on  Corp.  467, 469  ;  but 
one  of  a  public  nature^  in  which  the  community  at  large  are 
essentially  interested.  Our  statute  is  broader  than  the  statute 
of  Ann,  both  as  to  the  officers  and  franchises,  in  respect  to 
which  the  remedy  may  be  thus  applied,  2  R.  S.  682,  §  28  ; 
1  R.  L.  of  1813,  p.  108,  M;  9  Ann,  ch.  20,  §  4;  and  the 
writ  has  often  been  allowed  in  England  in  analogous 
cases,  on  the  application  of  the  crown  officer  or  attorney 
general.  Rex  v.  Nichols  and  others,  1  Strange,  299.  Rex 
V.  Badcock  and  others,  6  East,  359.  Rex  v.  Clarke,  1  id. 
43.  And  see  Willcock  on  Corp.  464,  457.  The  cases  in 
this  court,  above  referred  to,  will  also  show  that  the  remedy 
is  equally  as  appropriate  where  the  franchise  has  become 
forfeited  by  nonuser  or  misuser,  as  in  the  case  of  an  original 
usurpation. 

The  above  view  may  be  considered  an  answer  also  to 
the  second  ground  taken  against  judgment  of  ouster ;  name- 
ly, iheX  d^  private  franchise  cannot  be  forfeited  by  this  pro* 
cess,  where  the  people  have  required  a  bond  With  surety, 
conditioned,  that  the  subject  of  the  grant  be  made,  and 
maintained  according  to  its  terms ;  for  I  do  not  understand 
the  learned  counsel  to  put  forth  the  position  as  tenable 
where  the  franchise  is  deemed  a  public  one.  Be  this,  how- 
ever, as  it  may,  lam  satisfied  it  is  not  maintainable  in  either 
case.  The  bond  is  but  a  cumulative  security  to  the  public, 
that  the  conditions  of  the  statute  will  be  faithfully  observed. 
There  is  nothing  in  its  enactments  negativing  this  well  defined 
and  clearly  understood  common  law  remedy,  and  as  has 
been  welL  remarke^l  by  the  attorney  general,  if  the  position  of 
the  counsel  be  sound  in  respect  to  the  claim  of  forfeiture  for 
misuser,  it  must  be  equally  so  as  to  that  arising  from  non- 
user,  the  condition  of  personal  security  comprehending  each. 
The  consequence  would  be,  that  the  exclusive  privilege  of 
erecting  a  bridge  over  the  Harlaem  river  to  Morrisania, 
whether  the  bridge  be  erected  or  not,  might  continue  vest- 
ed in  Morris  and  his  assigns  for  the  sixty  years,  on  their 
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submitting  to  a  forfeiture  of  the  penalty  of  the  bond.  It 
would  require  a  very  clear  and  distinct  provision  in  the  stat- 
ute to  justify  the  conclusion  that  such  was  the  intent  of  the 
legislature.  It  should  be  remarked  also,  that  the  course  of 
pleading  by  the  defendants  has  in  eflFect  conceded  to  the  peo- 
ple the  ground  now  sought  to  be  occupied  by  the  counsel  in 
both  the  points  above  noticed. 

Equally  unavailing  is  the  attempt  to  prevent  judgment  of 
ouster,  on  the  ground  of  authority,  to  reduce  the  opening  be- 
tween  the  centre  arches  to  a  width  less  than  twenty*five  feet 
under  the  act  of  1795.  Though  the  width  of  the  bridge  was 
reduced  by  that  act  from  thirty  to  not  less  than  twenty-four 
ffeet,  its  dimensions  in  every  other  respect  are  left  as  prescri- 
bed in  the  oric^inal  grant  by  the  act  of  1790.  If  the  stone 
foundation  had  been  built  according  to  the  former  statute,  the 
lockage  through  need  have  been  only  eight  feet  in  width  ; 
but  then,  very  particular  provision  was  made  to  facilitate  the 
passage  of  boats  without  utinecessary  delay,  and  suitable  pen- 
alties were  prescribed  in  case  of  neglect.  Neither  Coles  or 
his  assignees,  however,  have  availed  themselves  of  the  privi- 
leges of  the  act  of  1795.  The  foundation,  dam  and  lock  have 
never  been  constructed.  The  defendants,  therefore,  can  set 
up  no  rights  under  it.  For  this  reason  they  have  been 
forced  to  fall  back  upon  the  act  of  1790,  as  their  defence 
against  the  charge  of  usurpation ;  and  to  maintain  themselves, 
they  must  show,  at  least,  a  aubstaniial  compliance  with  its 
conditions.  They  cannot  modify  it  by  a  statute,  the  provi- 
sions and  privileges  of  which  have  long  since  been  forfeited; 

The  only  remaining  position,  and  it  may  be  said  the  only 
one  in  the  case  but  what  had  been  already  virtually  disposed 
of  by  the  pleadings  themselves^  arises  upon  the  form  and  ef- 
fect of  the  verdict.  It  finds  the  bridge  to  have  been  original- 
ly built  in  conformity  to  the  requisition  of  the  statute ;  but 
that  since  1825^,  and  until  the  commencement  of  this  proceed- 
ing, there  has  not  been  an  opening  between  the  centre  arches 
of  the  width  of  tweniy-jwe  feet^  as  alleged  in  the  plea,  and 
that  during  all  this  time  the  opening  has  been  of  less  width 
than  twenty-five  feet.    The  grounds  taken  by  the  counsel  for 
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the  defendants,  in  respect  to  the  verdict  are,  that  for  aught 
appearing  to  the  contrary  upon  the  face  of  the  verdict,  the  va- 
riation from  the  statutory  regulations  niay  have  been  trifling ; 
it  may  have  been  occasioned  by  obstructions  wholly  discon- 
nected with  the  construction  of  the  bridge,  or  by  third  per- 
sons ;  and  that  the  verdict  does  not  show  that  the  public  have 
by  means  thereof  sustained,  or  are  likely  ta  sustain,  any  in^ 
convenience.  There  are,  1  think,  without  regarding  sepa- 
rately the  grounds  thus  assumed,  two  conclusive  answers  to 
them:  1.  The  defendants  held  the  affirmative,  and  were  bound 
to  maintain  their  plea  of  title  generally  U>  the  franchise,  either 
by  the  concession  of  the  attorney  general,  by  proof,  or  in 
some  other  way  j  they  must,  therefore,  necessarily  show  the 
width  between  the  arches  to  be  according  to  the  requisition 
of  the  statute,  or  set  up  a  legrd  excuse  for  a.ny  departure 
therefrom.  If  compelled  to  admit  a  substantial  departure,  they 
should  have  put  the  justification  upon  the  record,  and  brought 
it  before  the  court ;  and  in  that  way  obtained  their  judgment 
directly  upon  it.  After  having  put  themselves  upon  the 
ground  of  exact  and  literal  conformity,  upon  which  issue  has 
been  taken,  a  most  material  one,  and  which  Jssue  is  found 
against  them,  with  what  propriety  can  they  come  in  and  say, 
true  we  have  not  performed  the  condition  of  our  grant  as 
found  by  the  jury,  but,  perhaps,  we  had  a  legal  excuse  for 
the  neglect  or  omission  ?  Thus,  litigating  the  charge  of  exer- 
cising the  franchise  without  warrant  upon  one  ground,  and 
after  havifig  failed,  calling  upon  the  court  to  justify  them 
upon  another  and  distinct  one,  and  that,  too,  founded  alto- 
gether upon  presumption. 

But  2.  Assuming  an  excuse  for  the  diminution  of  the 
opening  to  be  available  under  the  pleadings,  it  being  in- 
volved in  the  issue,  and  the  subject  of  litigation  on  the  trial, 
the  verdict  for  the  people,  under  the  charge  and  direction 
of  the  court,  necessarily  negatives  the  existence  of  any  ex- 
cuse. No  objection  is  taken  to  the  ruling  of  the  judge  ia 
respect  to  the  evidence  offered,  or  to  his  instructions  to  the 
jury ;  we  must  assume,  therefore,  that  the  defendants  have 
had  the  full  benefit  of  any  explanations  or  excuse  in  their 
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power  to  offer,  within  the  issue,  and  had  it  been  such  as 
would  have  made  out  a  juslification  in  judgment  of  law, 
that  the  Yerdict  would  have  been  in  their  favor.  If  the 
judge  excluded  competent  evidence  in  relation  to  the  excuse, 
or  misdirected  the  jury  upon  the  point,  or  if  the  verdict  be 
against  the  weight  of  the  evidence,  the  defendants  should 
have  sought  a  correction  in  the  usual  way,  by  a  cctse  or  bill 
of  exceptions. 

This  is  not  a  special  verdict  in  the  technical  sense  of  the 
term,  but  a  direct  finding  of  the  issue  for  the  people.  A 
special  verdict  presents  a  statement  of  the  facts  proved,  re- 
ferring the  conclusion  of  law  to  the  court,  and  concluding 
conditionally  for  the  plaintiff  or  defendant,  as  the  court  may 
be  of  opinion  upon  the  whole  matter. 

Without  pursuing  the  inquiry  further,  I  am  of  opinion 
that  the  plaintiffs  are  entitled  to  judgment  of  ouster.  2  R. 
S.  583,  §  48. 


I 


King  vs.  Dunn. 


In  tre9pa9§  quare  elau$um  f regit,  where  the  plaintiflT declares  lettingr  out  the 
eloee  with  abnttali,  it  is  not  neeevary  that  he  shpnld,  on  the  trial,  show 
tiUe  to  every  pari  of  it ;  it  is  enougrh  i(  he  show  title  to  that  part  of  the 
claee  In  which  the  trespass  was  committed.  / 

Where  a  plaintiff  in  error  dies  pending  a  writ  of  error,  judgment  of  affirmance 
or  reversal  will  be  directed  to  be  entered  as  of  a  term  when  he  was  alive,  nunc 
pro  tunc. 

Error  from  the  Washington  G.  P.  King  sweA  Dunn 
in  the  court  below  for  breaking  and  entering  his  close,  situ- 
ate in  the  town  of  ArgyU^  and  cutting  and  carrying  away 
trees,  "^he  declaration  contained  two  counts.  The  first 
count  set  out  the  boundaries  of  the  close  as  follows : 
'' bounded  on  the  west  by  lands  owned  or  possessed  by 
James  Shannon^  on  the  sotUh  by  lands,  ^c.'' — giving  the 
name  of  the  owner  or  occupant  pn  each  of  the  four  sides. 
The  second  count  was  general,  giving  no  boundary.  The 
defendant  pleaded  first,  not  gnilty  to  the  whole  declaration, 
and  then  a  special  plea  of  liberum  tenementum  to  each 
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count;  to  which  the  plamtiff  replied,  taking  issue.  On  the 
trial  it  appeared  that  the  plaintiff  and  defendant  seyerally 
owned  lands  in  the  town  of  Argyle.  The  close  described 
in  the  first  count  contained  160  acres  of  land,  of  which  the 
plaintiff  owned  all  but  a  piece  containing  26  acres  in  the 
north-west  comer  thereof,  which  belonged  to  Ransom  Stiles. 
The  trespass  was  committed  on  the  plaintiff  ^s  land  near  the 
nor^A-ea^^conier  of  the  close  described  in  the  declaration. 
The  defendant  moved  for  a  nonsuit,  insisting  that  the  plaintiff 
could  not  recover  under  either  count ;  not  under  the  second, 
because  the  defendant  had  proved  that  he  owned  land  in  the 
town  of  Argyle;  and  ndt  under  the  first  covmt,  because 
it  misdescribed  the  close.  The  court  decided  that  the  plain- 
tiff could  not  recover  under  either  count.  The  plaintiff 
then  asked  leave  to  amend  the  first  count  by  describing 
the  close  as  bounded  on  the  north-west  by  the  land  of  Stiles. 
The  court  decided  that  it  had  no  power  to  grant,  the 
amendment,  and  nonsuited  the  plaintiff.  He  excepted,  and 
now  brings  error. 

S.  Stevens,  for  the  plaintiff  in  error. 

Allen  4*  Blair  J  for  the  defendant  in  error. 

By  the  Court,  Bronson,  J.  The  defendant  maintained 
his  plea  of  liberum  tenementum  to  the  second  count,  by 
proving  that  he  had  lands  in  the  town  of  Argyle,  where  the 
trespass  was  alleged  to  have  been  committed.  If  the  plain- 
tiff wished  to  avoid  this  consequence,  he  should  either  have 
described  the  close  in  the  count,  or  have  new  assigned  set- 
ting out  the  abuttals. 
.  But  the  plaintiff  was,  I  think,  entitled  to  a  verdict  on  the 
first  count,  notwithstanding  the  fact  that  a  small  p^rt  of  the 
close  described  in  the  count  was  not  owned  by  him,  but 
by  a  stranger.  The  court  below  erred  in  treating  this  as 
a  question  of  variance.  There  was  just  such  a  close  or 
parcel  of  land  as  the  declaration  described ;  and  the  true 
question  on  the  pleadings  was,  whether  the  plaintiff  was 
bound  to  prove  title  to  evertf  part  of  the  close.    It  was 
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enough  that  he   showed  title  to  that  part  of  the  close  in 
which  the  trespass  was  committed.    And  so  too  of  the  de-  j 

fendant,  although  he  pleaded  that  the  whole  close  was  his  i 

soil  and  freehold,  he  would  have  been  entitled  to  a  verdict  j 

on  showing  that  he  owned  the  part  where  the  trespass  was 
committed.  Stevens  v.  Whistler^  H  East,  51.  Tapley  v. 
Wainriffhtj  6  Barn.  6o  Aid.  395.  Rich  v.  Rich,  16  Wen- 
deli«  663. 

As  the  plaintiff  has  died  pending  the  writ  of  error,  the 
judgment  of  reversal  may  be  entered  nunc  pro  (ufic  as  of 
January  term,  1836,  when  the  plaintiff  was  alive. 

Judgment  reversed. 


Eddy  6c  Ames  vs.  Stantons. 

When  a  note  against  a  third  penon  w  aold  and  transferred,  and  the  trani- 
feror  engages  to  repay  the  sum  paid  for  the  note  by  the  tranaferee,  in  case 
the  same  cannot  be  collected  of  the  maker  by  due  couru  of  latOf  it  ie  no  ex- 
cuse for  a  neglect  to  attempt  the  coHection,  that  the  maker  of  the  note 
was  insolvent,  where  by  the  terms  of  the  agreement  the  tranafeior  is 
bound  to  pay  the  costs  of  any  attempt  to  collect. 

Nor  is  it  any  excuse  for  not  attempting  the  collection,  that  thirty'One  months 
after  the  transfer,  the  transferor  gave  notke  to  the  transferee  that  he  would 
not  be  liable  for  costs  which  might  he  inenrred  in  any  attempt  to  collect 
the  note,  it  being  past  maturity  at  the  time  of  the  transfer ;  the  transferee 
in  such  case  being  chargeable  with  laches. 

Even  a  release  to  prosecute  given  at  so  late  a  day,  will  not  help  the  trans- 
feree. 

A  plea,  to  a  count  for  money  had  and  received  laying  the  indebtedness  at 
$800,  that  the  money  thus  alleged  lo  be  received  was  paid  by'  the  plaintiff 
to  the  defendant  as  the  consideration  of  a  note  of  $5  IS  39,  transferred  by 
the  latter  to  the  former,  is  not  a  good  answer  to  the  count  where  no  fraud  is 
alleged,  where  the  transaction  is  not  alleged  to  have  been  usurious,  and 
where,  by  the  terms  of  the  contract,  the  defendants  assumed  the  hazard  of 
the  expense  of  collection. 

Where  there  are  issues  of  law  and  of  fact,  and  the  plaintiff  proceeds  to  the 
trial  of  the  issues  of  fact  before  dispoBing  of  the  issues  of  law,  and  the  Is- 
sues of  fact  are  found  against  him,  and  the  issues  of  law  are  also  subse- 
quently decided  against  him,  leave  to  amend  will  not  be  granted  to  him. 

Demurrer  to  declaration,  &c.    The  plaintiffs  declared 
in  assumpsit,  than  on  22d  July,  1833,  the  defendants  for  the 


856  CASES  IN  THE  SUPREME  COURT. 

Eddy  V.  Stanton. 

consideration  of  $687  60  paid  to  them,  sold  and  transferred 
to  the  plaintiffs  a  note  made  by  one  Daniel  Simmens^  dated 
15th  December,  1832,  for  682  39,  payable  six  months  after 
date  to  the  order  of  the  defendants ;  and  that  the  defend- 
ants agreed  in  case  the  plaintiffs  could  not  set-off  the  note 
in  payment  of  any  balance  that  might  be  due  from  them  to 
Simmons  on  settlement  of  their  accounts  with  him,  or  col- 
lect the  same  in  soms  other  way  or  due  course  of  law,  that 
they  would  repay  to  the  plaintiffs  the  said  sum  of  |i687  60, 
and  the  interest  thereof  from  22d  July,  1833,  and  also  all 
costs  which  the  plaintiffs  should  pay  or  be  liable  to  pay  by 
reason  of  any  prosecution  of  the  note,  or  attempt  to  set-off 
the  same.  The  plaintiffs  then  aver,  that  on  1st  September, 
1833,  and  at  divers  times  since,  they  attempted  and  made 
all  the  efforts  in  their  power  to  set-off  the  note  in  the  pay- 
ment of  a  balance  due  to  Simmons,  and  to  collect  the  same 
in  some  other  way,  but  were  unable  so  to  do ;  and  thus 
failing  to  set  off  or  collect  the  note,  they  were  desirous  to 
prosecute  Simmons,  and  to  collect  the  same  by  due  course 
of  law,  and  would  have  done  so,  but  that  at  the  time  of  the 
transfer  of  the  note  to  them,  at  all  times  thereafter,  and  at 
the  time  of  dex^laring,  Simmons  was  insolvent,  and  entirely 
unable  to  pay  the  note  or  any  part  thereof,  whereof  the  de- 
fendants had  notice.  By  mieans  whereof  the  defendants  be- 
came liable  to  pay,  ice, ;  and  being  liable  promised  to  pay, 
d&c  The  second  count  is  similar  to  the  first,  except  that  it 
contains  an  additional  averment  that  oh  the  18th  Frt)ruary, 
1836,  the  defendants  released  and  discharged  the  plaintiffs 
from  the  obligation,  if  any  they  were  under,  to  prosecute 
Simmons  upon  the  note,  to  collect  the  same  by  due  course 
of  law,  and  that  the  defendants  then  and  there  refused  to 
pay  or  become  liable  to  pay,  any  expenses  upon  any  suit 
which  the  plaintiffs  should  prosecute  against  Simmons  upon 
the  note  transferred  to  them.  By  means,  &c.,  the  defend- 
ants became  liable,  &c.  The  declaration  also  contained  a 
third  count  for  money  lent,  money  had  and  received^  Ac., 
laying  the  indebtedness  at  $800. 

The  defendants  demurred  to  the  first  and  second  counts, 
and  to  the  fAfrd  count  pleaded  :  1.  Non-assumpsit;  2.  That 
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the  plaintiffs  ought  oot  to  ha^e  or  po^intain  their  actiott,  be* 
cause  the  money,  in  the  third  count  men^ioQed  wfte  paid  to 
the  d^endanta  by  the  plaintifis  for  a  note  of  $582  39,  set* 
ting  forth  the  note  described  in  the  first  count  of  the  d(M>)iit 
ration,  wherefore  they  pray  judgment,  &q.  ;  and,  3.  They 
put  in  a  plea  like  the  second^  except  that  the  terms  iipoa 
which  the  note  was  transferred  are  set  forth,  and  it  is  theB 
averred  thai  on  1st  January,  1836,  the  plaintiffs  did  set*^ff 
the  note  against  a  demand  which  Simmons  had  9ga|nst  theo^ 
concluding  with  a  Terificatio%  and  {nrayer  of  judgment. 

To  the  second  plea,  the  plaintiffs  |ieplied»  admitting^tbat 
they  paid  a  large  sum  of  money  for  the  note  pf  Simnums, 
here  stated  at  $587  60,  and  then,  afte^  setting  foftb  the  terms 
ol  the  transfer  of  the  note  as  olready.  repeatedly  stated,  aver 
that  on  1st  January,  1836,  they  attemf^  to  effect  a  settle 
ment  of  accounts  with  Simn^ons,  but  w^re  unable  to  do  so ; 
that  at  the  time  of  the  transfer  of  the  note  to  them  Sinunons 
was  insolvent,  and  had  so  remained  ever  since ;  that  on  18tb 
February,  1836^. the  defendants  gave  notice  to  the.pfaiiotifiii 
that  they  would  not  pay  any  expenseof  any  suit  against  Sim^ 
mons,  or  any  cpsts  which  should  be  nutdcf  in  attempting  to 
collect  the  note,  and  recju^xed  the  plaintifi  to  abstain  from 
the  commencement  of  any  suit  or  proceeding  for  the  cMp^ 
tion  of  the  notQ,  and  this,  d&c.  wherefore,  dpc.  To  the  third 
plea  there  was  a  simibr  replication.  The  de&ndimts  domuiv 
red  to  the  replicfitions. 

S.  Stevens^  for  the  defendants. 

J.  Holmes^  for  the  plaintifiis* 

By  the  Courts  Gow^n,  J.  The  special  counts  in  the  de* 
daiBtion  and  the  replications,  all  set  up  substantially  the 
same  ground  of  action.  The  defendants  cannot  be  made 
liable  till  the  three  conditions  preoedent  are  shown  to  be 
fulfilled  or  executed.  Tayhr  v.  Otis  ^  JBnttsfi,  €  Cowen, 
624.  Cumpston  v.  McNdir^  1  Wendell,  467.  If  the  platUr 
tiSb  could  collect  the  note  by  setting  it  ^against what  tbey 
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owed  Simmons,  or  by  voluntary  payment  hj  him,  or  by 
due  tourse  of  latOj  they  have  no  claim.  It  was  incumbent 
on  them  to  use  due  diligence  in  the  pursuit  of  all  these  me- 
thods before  they  could  resort  to  the  defendants.  On  Sim- 
mons refusing  to  pay  or  set  off,  he  was  compellable  by  suif^ 
which  the  plaintife  were  bound  to  show  thfey-had  brought 
in  due  season,  and  failed  without  any  fault  of  their  own. 
Moakley  v.  Riggs,  19  Johns.  R.  69.  Kies  v.  Tifft,  1  Cow- 
en,  98.  Thomas  v.  Woods,  4  ^d.'lW.  This  they  should 
have  shown,  with  times  and  other  particulars,  such  as  the 
law  would  recognize  as  due  diligence.  In  that  they  have  al- 
together failed^ 

No  adequate  excuse  for  the  failure  is  shown.  The  insol- 
vency of  Simmons  was  no  excuse,  Moakley  v.  Jtiggs,  19 
Johns.  R.  71,  2,  especially  in  a  case  like  this,  of  set-otfj  and 
wherein  the  defendants  had  agreed  to  bear  the  erpense. 
TTiomas  v.  WoodSy  4  CoTi^en,  173.  Tayltir  v.  Butten,  6  id. 
624.  The  case  of  Mwris  r.  Wadsworth,  11  Wendell,  lOOf, 
does  iiof  apply;  the  defendants  could  not  escape  the  stipula- 
ted expense  by  the  refusal  to  pay  'it,  according  to  the  agree- 
toent ;  nor  would  such  a  reflrsal  and  a  prohibition  to  prose- 
cute, work  a  rescission  of  the  contract,  and  this  especially  so 
late  as  1836.    <" 

The  releasing  of- the  plaintiffs  from  all  obligation  to  pro- 
secute* was  a  non  sequUur.  It  did  not  per  se  make  the  de- 
fendants liable,  even  adnlitting  that  it  had  been  the  day  after 
the  note  was  sold.  It  might  well  dispense  with  one  of  the 
conditions  in  such  case,  viz.  a  prosecution  by  the  plaintiffs  \ 
but  they  might  still  have  had  ample  means  of  set-off  by  way 
of  defence  agldnst  a  suit  by  summons.  The  want  of  such 
means  without  their  own  fault  is  not  shown.  It  is  merely 
said  they  were  unable  to  set  off;  but  that  might  have  been 
by  their  own  fault  It  is  suflicient,  however,  to  say  that  thef 
conditions  were  all  gone  by  ?acAe^,  for  aught  that  appears, 
before  the  release  was  given.  Indeed,  taking  the  dates  given 
by  the  plaintifis,  laches  appear  affirmatively  on  their  ownt 
showing.  -  *       ' 

.  Tlw  plaintiffs' counsel,  however,  insists  that  the  pleas  are 
bad  in  substance.     They  are  undoultfedly  so  in  '/orfn,  as 
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amounting  to  the  general  issue ;  but  that  is  an  objection 
which  should  have  been  raised  by  special  demurrer.  It  is 
supposed  that  the  balance  of  the  ^800,  beyond  the  face  of 
the  note,  appears  by  the  second  plea  to  be  recoverable  un* 
der  the  money  counts  as  money  bad  and  received,  inasmuch 
as  it  was  unconscientious  to  receive  $900  for  $587  60, 
That  we  cannot  infer.  The  note  might  have  been  a  very 
valuable  purchase  to  the  plAintifis,  and  worth  much  more 
than  its  face.  They  are  averred  voluntarily  to  have  agreed 
to  pay  that  sum,  and  nothing  unconscientious  appears  or  is 
to  be  implied.  If  there  w#  any  such  thing,  it  should  have 
been  shown  by  the  replication.  Neither  ignorance  nor  mis- 
take nor  fraud  is  to  be  implied.  The  payment  of  such  n 
balance  would  come  nearest  to  usury^  and  for  an  excess 
usuriously  paid,  an  action  for  money  had  and  received  would 
lie ;  but  here  is  no  loan,  no  forbearance  shown  ;  and  if  a 
man  will  give  $800  for  $500,  voluntarily,  there  is  no  princi- 
ple on  which  iX  can  be  ri^covered  back;.  It  is  valid  as  a  gift! 
It  may  be  added,  that  the  defendants  here  undertook  for  ex- 
penses which  might  have  been  very  considerable,  and  niight' 
call  perhaps  eventually,  for  a  payment  of  more  than  the  face 
of  the  note. 

It  is  insisted  that  the  third  plea  is  bad,  because  it  answers 
as  to  otily  part  of  the  $800  of  the  third  count.  It  alleges 
that  the  plaintijffs  paid  the  $800  as  in  the  second  plea^  but 
adds  that  in  consideration  of  $587  60  paid  for  the  note,  the 
defendants  agreed  as  in  that  plea  set  forth.  There  may  no( 
be  enough  in  the  additional  matter  to  cover  the  whole  $80Q 
in  the  third  count ;  but,  for  aught  I  see,  the  previous  naatter 
is  as  full  as  the  second  plea.  Rejecting  the^  spec jal  addition, 
as  I  think  we  may,  the  plea  is  then  valid  in  substance  ;  and 
however  it  may  fail  in  form,  there  is  no  special  demurrer  to 
reach  the  defect. 

There  must  be  judgment  fqr  the  defendants  on  all  the  de- 
murrers, without  leave  to  the  plaintifis  to  amend  ;  the  cause 
having  been  tried  on  a  plea  of  non-assumpsit,  and  a  verdict 
rendered  for  the  defendants,  Hallett  v.  Holmes^  18  Johns ^ 
R.  28,  30.     Cleveland  v.  Rogers,  6  Wendell,  438. 

Judguent  accordingly; 
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Wakrman  vs.  Newton  &  Crawford.  , 

ta  uiMtMin  onabond^vm  to  ntiere  fftm amct  a ihip  orvMMl  proceeded 
ilgaiiiitaBder  the  itatato,  the  plaintiff  ii  bound  not  onl  j  to  «to<«  hie  denand 
in  hit  declaration^  but  to  frove  it  on  the  trial  of  the  cause,  notwithetandiag 
that  the  defendant  pleada  no  other  pleas  than  fioa  c#f  factum  and  ganeri 
firfvnMinee;  it  k  not  enoogh  that  he  eatahlieh  his  claim  before  the  commb- 
dotfer  gfaadnf  the  process. 

A  plea  of  jMf/oriMiitfe,  Whether  ^raerai  or  wpedalt  of  the  obUgations  specified 
in  the  Condition  of  the  bond,  is  an  inapju^priate  plea  in  an  action  on  such 
bond)  and  it  9eem$  would  be  the  subject  of  demurrer  ;  when,  however,  the 
plaintiff  takes  inue  upon  a  plea  of  general  performance  by  replying  gene- 
rally, denying  the  performance,  the  plea  will  be  regarded  as  setting  op  a  sps- 
aiml  perfarmancef  and  th#  defendant  will  be  allowed  to  give  any  evidenoa 
tending  to  sbe#  that  the  plalattf  is  not  entitled  to  itKover. 

t^ROcEEoiNGS  agaiDst  ships  and  vessels.  A  vessel  called 
The  Tompkins  of  Tioga,  had  heeii  seized  under  a  warrant 
issued  upon  the  application  of  the  plaintiff  by  a  supreme 
court  commissioner,  by  virtue  of  the  act  authorizing  pxo* 
ceedings  for  the  collection  of  demands  against  ships  and 
vessels^  2  R.  S.  492.  Newton^  one  of  the  defendants — applied 
to  the  commissioner  for  the  discharge  of  the  warrant,  and 
aceoifdingly,  with  Crawford  as  his  surety,  entered  into  a 
bond  to  the  plaintiff  in  th6  penal  sum  of  1^200,  conditioned 
that  he  would  well  and  truly  pay  the  amount  of  all  such 
claims  and  demands  as  should  have  been  exhibited  before 
the  commissioner,  which  should  be  established  to  have  been 
subsisting  Itens  upon  the  vessel;  pursuant  to  the  provisions 
of  the  act  entitled,  fee  Dpon  this  bond,  a  suit  was  com- 
menced, and  the  plaintiff  in  his  declaration,  after  setting 
forth  the  bond  and  the  condition  thereof,  aVerred  that  pr^ 
vious  to  the  execution  of  the  bond,  he  was  the  owner  of  a 
whalrf  at  CaldwelPs  Landing,  in  the  county  of  Rockland, 
that  the  Tompkins  was  brought  to  his  whalf,  and  occupied 
it  from  first  May,  1835  to  13th  October,  1836,  and  that  for 
such  toharfagt  and  for  his  services  in  taking  charge  of  the 
vessel,  he  was  reasonably  entitled  to  $93,  which  he  averred 
to  be  the  same  claim  exhibited  by  him  to  the  commissioner 
M  hii  apfdication  foi^  thd  warrant,  and  wasli  subsisting  lien. 
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That  the  vessel  was  removed  fiDm  his  wharf  without  his 
kqowledge  leaving  his  demand  unpaid,  and  that  he  there- 
upon applied  to  the  commissioner  for  the  warrant  pursuant 
to  the  statute,  setting  forth  all  the  subsequent  proceedings 
down  to  the  execution  of  the  bond  and  the  discharge  of  the 
warrant  by  the  commissioner.  He  theii  averred  that  the 
bond  was  delivered  to  him  to  b^  prosecuted,  and  by  way 
of  breach  alleged  that  the  defendants  had  not  paid  his  said 
demand,  which  he  alleged  wfis  a  subsisting  lien,  whereby 
an  action  had  accrued  to  him  to  demand  and  have,  &c.  con- 
cluding in  the  usual  form^  The  defendaatg  pleaded,  1.  iVbn 
estfaetnm  ;  and  2.  Gmeral  performance  by  keeping,  ful- 
filling and  performing  all  and  singular  the  clauses  and  agree- 
ments In  the  candiiion  of  the  said  wriiing  cbligatary  sped" 
JUd,  To  which  second  plea  the  plaintiff  put  in  a  replica- 
tion denying  performance;  and  upon  the  issues  thus  joined 
the  parties  went  to  trial. 

The  cause  was  tried  at  the  Orangid  circuit  in  April,  1838, 
bdfore  the  Hon.  Charles  H.  RuboLSs,  one  of  the  circuit 
judges.  The  counsel  for  the  plaintiff*  read  the  bond  in  evi- 
dence ^d  rested.  The  counsel  for  the  defendant  moved 
for  a  nemsuit^  insisting  that  it  was  incumbent  upon  the  plain- 
tiff  to  ptisHTQ  his  demand  and  the  amount,  to  which  he  was 
eatitled^  which  motion  was  overruled.  The  counsel  for 
&e  defendant  then  insisted  that  as  the  case  then  stood,  the 
plaintiff  was  entitled  to  recover  only  nominal  damages: 
The  judge  ruled  that  the  defendants'  pleas  admitted  the 
plaintiff's  damages  to  the  amount  claimed  in  the  declaration. 
The  defendants'  counsel  offered  to  prove  that  the  defen- 
dant  Newton- had  paid  all  claims  which  were  exhibited  to 
the  tommissioiier,  and  were  subsisting  liens  upon  the  vessel 
at  the  time  of  such  exhibition ;  but  the  judge  ruled  that.im- 
der  the  state  4^,  the  pleadings^  the  defendants  could  only 
prove  paymient  in  trhele  or  in  part  of  such  claims  as  were 
menltoned  in  the  declaration.  The  defendants  then  proved 
the  payment  of  ff^y  to  the  plaintiff,  in  full  of  all  charges  on 
the  vetiBel,  until  the  spring  of  1836,  and  offered  to  prove  tliat 
the  aipount  thus  paid  was  as  much  as  the  plaintiff  desekred 
for  the  wharfage,  and  for  the  services  bestowed  by  him  ( 
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but  the  jadge  refased  to  receive  the  evidence)  and  the  jury, 
under  his  chargei  found  a  verdict  for  the  plaintifl^  for  $69  61 .. 
The  defendant  ncioves  for  a  new  triaf. 

O.  C.  Ooddard^  for  the  defendants. 

C.  Storms^  for  the  plaintiff. 

J3y  the  Cofirtf  Nelson,  Ch.  J.  The  legal  effect  of  the 
condition  of  the  bond  can  be  understood  only  by  a  refer- 
ence to  some  of  the  sections  of  the  statute  under  which  it  is 
giveu.  The  statute,  2  R.  S.  493,  ^  1,  sub.  3,  makes  every 
debt  amounting  to  tSO,  or  upwards,  contracted  by  the 
roaster,  owner  or  agent  of  any  ship  or  vessel  within  the  state, 
on  account  oi  wharf  age^  and  the  expense  of  keeping  her  in 
port,  including  the  expense  incurred  in  employing  persons 
to  watch  her,  a  lien  upon  the  ship  or  vessel,  her  tackle,  6cc. 
Provision  is  then  made  for  seizing  her  under  an  attach- 
ment, and  also  for  discharging  her  from  the  same  by  giving 
the  bond.  By  §  16^  the  attaching  creditor  in  a  suit  upon 
the  bond  shall  state  in  the  declaration  his  demand,  alleging 
the  work  done,  or  expenses  incurred,  .as  the  case  may  be, 
at  the  request  of  the  master,  &c.,  averring  that  the  claim 
therefore  was  a  subsisting  lien  on  such  vessel,  at  the  time 
of  the  exhibition  thereof  before  the  officer,  and  shall  assign 
as  a  breach  of  the  condition  of  the  bond,  the  non-payment 
of  the  claim :  to  which  declaration  and  to  such  assignment 
of  breaches  by  §  17,  the  defendant  may  plead  as  in  other  ac- 
tions of  debt  on  bond.  From  these  provisions  the  legal  effect 
of  the  condition  appears  obvious  enough — it  is  that  the  obli- 
gors shall  pay  all  such  claims  and  demands  as  have  been  ex" 
hibited  before  the  officer  issuing  the  attachment,  and  which 
shall  be  proved  to  be  subsisting  liens  upon  the  vessel  with-* 
in  the  meaning  of  the  statute.  The  condition  contem- 
plates a  suit  on  the  bond,  and  the  establishment  of  the  lien 
by  evidence  at  the  tried.  The  counsel  for  the  plaintiff  seems 
to  suppose  it  enough,  to  establish  the  lien  before  the  officer, 
but  this  is  clearly  a  mistake :  the  object  of  allowing  the 
bpnd  is  to  enable  the  defendant  to  litig^e  the  claim. 
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The  plea  tS  general  performance  must,  I  think,  be  con- 
sidered inappropriate,  as  a  fall  compliance  with  the  condi- 
tion is  impossible,  till  the  amount  of  the  lien  is  fixed  by  the 
veidict  or  judgment  ]  and,  for  the  same  reason,  I  do  not 
perceive  how  a  special  performance  can  consistently  bd 
pleaded.  The  plaintiff,  however,  instead  of  demurring,  has 
replied  in  as  general  terms  as  the  plea,  taking  issue ;  and 
the  question  is,  as  to  the  efiect  of  this  ^ssue  in  respect  to  the 
proof  necessary,  or  admissible,  to  maintain  or  defend  it. 
Pleading  a  general  performance,  where  a  special  one  is  the 
appropriate  plea,  is  but  matter  of  form,  and  the  objection 
available  only  on  special  demurrer.  <7ro.  Eliz.  233.  5  Ba<» 
con,  464.  So  where  this  plea  of  general  performance  is  put 
in,  the  plaintiff,  instead  of  replying  generally  as  is  done 
here,  should  specify  a  particular  breach,  or  breaches^  1 
Saund.  117,  n.  L  2  id.  410,  n.  3.  2  id.  468,  n,  1  Chh- 
t]r'sPl.  556,  516.  Now,  if  we  are  to  regard  this  plea  as 
equivalent  to  a  plea  of  i^pecial  performance,  which  we  must 
according  to  the  cases  and  as  answering  fully  the  condition 
of  the  bond,  then  as  the  replication  does  nothing  more  than 
negative  the  performance,  I  do  not  perceive  why  the  de- 
fendants should  not  be  permitted  to  introduce  any  evidence 
that  might,  tend  to  establish  it  \  they  may  controvert  the 
existence,  or  amount  of  the  lieit-^r  show  payment  of 
whatever  sum  is  proVed<— tsfs  each  view  tends  directly  to 
sustain  the  plea,  or  in  other  words,  a  keeping  of  their  cor^ 
enant.  The  counsel  for  the  plaintiff  and  the  judge  at  the 
circuit,  have  gone  upon,  the  idea  tliat  the  plea  se.t  up  a  per- 
formance of  the  several  matters  contained  in  the  declaration^ 
and  tried  the  issue  upon  that  view  of  the  case  f  but  this  is 
not  the  langtiage  npr  legal  effect  of  it,  nor  is  it  the  meaning 
or  effect  of  pleas  of  performance,  generally,  2  Chitty's  PI. 
282,  a.  jr.  /rhe  plea  is  generally  in  the  words  of  the  con- 
dition of  the  bond« '  Id  ;  2«  Saund.  404 ;  Lord  Arlington  v. 
Merricke,  410,  n.  3-  The  defeiidants  are  bound  to  fulfil  their 
covenant.  The  plaintiff  sets  out  what  he  considers  a 
breach  and  claims  a  debt '  or  (]|&mages ;  the  drfendants  an. 
swer  that  they  have  kept  their  covenant,  and  regularly  the 
plaintiff  should  in  such  case  reply  a  specific  brMch  or 
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breaches,  which  would  briog  the  pleadings  to  distipct  points, 
1  Chitty's  PL  515,  656,  620 ;  but  here  he  has  replied  taking 
issue  generally  upon  performance,  thereby  leaving  his  4^ 
deration,  and  putting  th6  issue  upon  peifonpance  or  not. 
The  defendants  held  the  affirmative,  and  it.  appears .  to  me 
quite  clear  that  any  evidenee  tending  to  prove  it,  must  be  ad^ 
missiUe. 

The  case,  as  it  stands  upon  these  irregular  jd^ings^  is 
not  unlike  the.  issue  formed  by  a^  plea  of  turn  inf regit  cof»- 
ventionem^:  which  denies  tl^  breaches  and  puts  in  issue 
all  such  matters  as  show  that  the  covenant  is  not.  broken, 
or  that  the  defendant  was  never,  under  an  obligation  to  fi^I* 
fil  the  one  declared  on,  7  Cow,  71 ;  or  like  the  case  of  a 
general  replication  to  a  plea  of  non  damnificahUf  which 
would  be  no  niore  irregular  than  the  one  in  this  case^and 
where  any  evidence  tending  to  disprove  loss  or  damago  bf 
the  plaintiff  would  be  pertinent,  ^ 

There  must  be  a  qew  trial ;  costs  to  abide  event.  ^ 


Newland  r*.  Baiter  &  Staai-s. 

An  aotkm  dam  not  lie  against  a  anuUible  for  not  paying  over  fuouer  oolle^ 
ed  by  him  on  exjscutioni  where  he  faaa  been  raed  and  «  recovery  had 
againni  him  for  lelling  property,  by  the  sale  of  which  the  money  collected 
by  him  was  m^de^  where  such  recovery  is  equal  to  or  exceeds  the  amount 
of  the  execution.  -  ' 

And  sach  action  does  not  lie,  altfaongh  the  plaintitf  in  the  eaeotftion  en  th* 
deUrery  of  tlie  process  executed  a  b^nd  of  indemnity  to  th^  coafltable»  and 
notwithstanding,  that  the  cohsti^blt  has  brought  an  action  upon  such  bond. 

Demurrer  to  replication.  The  plaintiff  declared  in  cav- 
enaHt  on  .an  obligation  executed  by  Bakery  for  the  faithful 
performance  of  his  duties  as  one  of  the  constables  of  the  city 
of  Albany ;  Staats^  the  other  defendant,  signed  the  obliga* 
tion  as  the  surety  of  Baker.  The  plaintiff  alleged  that  on 
the  14th  September,  1836,  he  delivered  to  Baker  an  execo* 
tion  issued  from  a  justice's  Qourt  in  his  favor  against  on^ 
WiUiam  Wright^  for  $60  64  damages  and  costs,  to  be  duly 
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executed.  The  execution  was  returnable  in  90  days,  and  be- 
fore  the  return  day,  Baker  collected  the  money,  but  neglect- 
ed to  bring  it  into  conrt.  The  defendants  pleaded  that  the 
money  edlected  by  Baker^  was  made  by  the  sale  of  certain  pro- 
perty^ for  the  selling  of  which  an  action  of  trover  was  brought 
against  him  by  one  Margaret  Oaylor^  on  the  16th  Septem-'  ' 
ber,  1836,  in  which  action  Mrs.  Gaylpr  subsequently  in  May 
term^  1S3T,  recovered  a  judgment  for  $156  63  damages  and 
costs;  that  on  the  trial  of  such  cause  the  present  plaintiff  ap« 
peared  and  defended^  that  the  question  litigated  was,  whether 
the  property  belonged  to  Wright  or  to  Mrs.  Oaylory  and 
that  the  jury  found  in  favor  of  Mrs.  Gaylor.  In  addition  to 
which  the  defendants  averred  that  the  property  did  in  fact  be- 
long to  Mrs.  Gaylor.  To  this 'plea  the  plaintiff  replied,  that  on 
delivery  of  the  execution  against  Wright  to  Baker,  he  with  a 
sufficient  surety,  executed  a  bond  of  indemnity  to  Baker,  to 
save  him  harmless,  &c.,  and  that  thereupon,  Baker  sold  the 
property  and  made  the  amount  of  the  execution.  The  plain* 
tiff  further  averred  that  after  the  judgment  against  Baker,  in 
favor  of  Mrs.  Gaylor,  to  wit^  in  July  term,  1837,  Baker  com* 
menoed  a  suit  upon  the  bond  of  indemnity^  which  is  still 
pending.  This  suit  was  commenced  in  July  term,  1838,  ^ 
The  defendants  demurred  to  the  replication. 

Js  Cs  YcUes,  for  tte  defendants* 

O.  A.  Kingsleyj  for  the  plaintiff, 

By  the  Courts  Bronson,  J.  The  plea  gives  a  sufficient 
answer  to  the  action.  The  plaintiff  complains  that  Baker 
as  constable  collected  and  received  the  amount  of  the  exe* 
cution  against  Wright^  and  that  he  wrongfully  withholds  the 
money.  The  answer  is,  that  although  the  constable  took  and 
sold  certain  property  as  the  property  of  Wright,  and  thus 
collected  the  amount  of  the  execution,  yet  a  third  person,  to 
whom  the  property  belonged,  has  sued  the  constable  for  tak* 
ing  it,  and  recovered  a  sum  exceeding  the  amount  which  had 
been  levied.    The  oenstable^as  got  no  money  in  bisbaodt 
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beioDging  to  the  plaintiff.  Although  in  form  the  execution 
and  the  judgment  were  satisfied  by  the  sale,  yet,  in  legal  ef* 
feet,  there  has  been  no  satisfaction ;  the  judgment  against 
Wright  is  still  in  full  force,  and  the  plaintiff  has  a  remedy  in 
that  direction.  It  would  work  great  injustice  to  allow  the 
plaintiff  to  maintain  this  action,  when,  in  effect,  the  constable 
has  received  nothing. 

If  the  recovery  against  the  constable  was  by.coUuslon  be- 
tween him  and  Mrs.  Gaylor,  as  is  hinted  in  the  brief  of  the 
plaintiff's  counsel,  that  matter  should  hare  been  set  up  by  way 
of  replication.  The  plea  shows  an  adverse  recovery,  against 
the  nnited  effort  of  Baker  and  the  plaintiff  Newland.  And 
besides,  it  is  averred  that  the  property  did  in  fact  belong  to 
Mrs.  Gaylor. 

The  replication  is,  that  before  the  levy,  there  was  an  Agree- 
ment to  indemnify  the  constable.  If  the  plaintiff  should  sue- 
ceed  upon  thid  ground,  the  constable  might  immediately  turn 
round  and  recover  back  the  money  in  an  action  on  the  plain* 
tiff's  covenant  to  indemnify.  This  circuity  of  action  ougfat^ 
if  possible,  to  be  avoids.  Clark  v«  Buih^  3  Oowen,  161, 
Smith  r.  Maplebackj  1  T.  R.  441,  per  BuUer,  J.  But  iti^ 
unnecessary  to  rest  the  decision  upon  that  ground.  The  le- 
plication  does  not  go  far  enough.  It  only  shows  that  the 
constable  will  have  a  remedy  over  if  the  plaintiff  succeeds. 
It  does  not  overturn  the  plea,  whieh  Miows  that  the  con- 
stable has  not  got  the  money,  a^d  is  not  in  default.  If 
the  plaintiff  had  paid  Mrs.  Gajrioi's  judgment,  had  performed 
his  contract  to  indemnify  the  officer,  this  action  might  per- 
haps bare  been  maintained* 

The  fact  that  an  action  has  been  brought  against  the  plain- 
tiff on  the  covenant  of  indemnity,  cannot  afiect  this  question. 
In  that  action  the  question  will  be,  how  much  has  the  con- 
stable been  damnified  1  If  he  has  paid  Mrs«  Gaylor's  judg- 
ment and  other  expenses^  he  cannot  recover  the  whole  amount, 
but  only  such  balance  as  may  remain  after  deducting  the 
money  levied  on  the  execution.  Although  that  money  can- 
not be  recovered  in  this  action,  it  wrl^  go  to  the  question  of 
damages  in  the  suit  upon  the  plaintiffs  covenant. 

Judgment  for  defendants. 
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HiNMAN  ^nd  Others  vs.  Booth. 

Where  «  deed  ia  delhrerad  w  an  e«er«i»,  to  beeerae  abeolote  on  the  eseea- 
tkm  of  a  bond  by  the  frantee  for  the  owinteaaace  and  rapport  of  a  third 
pe  npn  daring  lire,  nothing  can  be  olatmed  under  it  if  the  bond  baa  noTer 
been  ezeeated,  althoagh  each  third  penon  has  died,  and  the  grantee  diuinf 
his  life  provided  him  the  necessary  support. 

Wheie  a  plaintiff  in  ejectment,  in  his  declaration,  claims  an  nndifided  meicfy 
•f  the  premisee,'and  on  the  trial  ahowa  title  to  only  one-fourth,  it  is  in  the 
diteretion  of  the  judge  at  the  circuit  whether  he  will  nonsuit  the  plaintiff  for 
the  variance,  or  permit  him  to  take  a  verdict  according  to  the  proof ;  and  if  be 
permit  a  verdict  to  be  taken,  the  conrt  in  bank  will  allow  the  plaintiff  to 
am^ndnpon  terms. 

This  was  an  action  of  ejechntni^  tried  at  the  Chemung 
cireuU  in  October,.  1837,  before  the  Hon.  Robert  Monelli 
one  of  the  circuit  judges. 

The  plaintifis  were  Michael  Beardslee,  Phineas  Catlin, 
Guy  Uinman,  George  T.  Hinman  and  Mary  Hinman.  The 
declaration  contained  four  counts:  in  the  first  count,  the 
premises  in  question  being  thirty-eight  acres  of  land,  were 
claimed  in  fee  by  all  the  plaintiffs :  in  the  second^  Beardslee 
aUme  claimed  three-fourths  of  the  premises  in  fee,  the  same 
being  undivided :  in  the  third,  Oatlin  alone  claimed  an  un- 
divided  moiety  of  the  premises  in  fee ;  and  in  the  fourth 
count,  the  three  Hinmans  in  their  own  names  claimed  an  un- 
divided moiety  of  the  premises  in  fee.  The  premises  for- 
merly belonged  to  one  Isaac  Booth,  and  were  sold  under  an 
execution  against  him  and  purchased  by  one  Darling,  who 
subsequently  conveyed  them  to  Jacob  Swartwood  and  Eli- 
jah S,  Hinman.  Hinman  died,  leaving  six  children  his 
heirs  at  law,  three  of  whom  were  the  Hinmans,  the  plaintiffs 
in  thiscaus^,  and  thus  title  was  shown  in  them  to  onefourth 
of  the  premises  instead  of  one  half,  as  claimed  in  the  fourth 
eouiit  of  the  declaration.  As  to  the  moiety  belonging  to 
Swartu^ood,  it  appeared  that  in  February,  1829,  SwaKwood 
executed  a  deed  to  Phineas  Collin  of  an  undivided  moiety 
of  the  premises^  and  delivered  it  as  an  escrow  to  one  Dar- 
ling, to  become  absolute  and  be  delivered  to  Oatlin  on  his 
executing  a  bond  to  the  overseers  of  the  poor  of  the  town 
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of  Catharine^  conditioned  for  the  support  of  Isaac  Booth 
during  Iife>  It  w^s  ho^rever  agreed  that  Catlin  should  take 
immediate  possession  of  the  premises.  In  March,  1829 j 
Oatiin  and  the  administrator  of  the  estate  of  Elijah  S.  Hin- 
man, demised  the  premises  to  A.  dz;  Ew  Shelton,  who  were  to 
support  Isaac  Booth  for  the  use  of  the  premises,  and  they 
occupied  the  premises  uqtil  the  autumn  of  1832.  Laae 
fiooth  resided  with  them  until  July  or  August,  1832,  when 
he  went  to  reside  with  his  brother  Elijah  Booth,  at  whose 
house  he  died  in  October  following.  On  the  15th  October, 
1832,  just  before  the  death  of  Isaac  Booths  Swart\^ood  con* 
Veyed  his  moiety  of  the  premises  to  Elijah  Booth;  the  bond 
which  was  to  have  been  executed  by  Catlin  never  having 
been  executed.  It  also  appeared,  that  on  the  28th  Septem- 
ber, 1836,  the  three  Hinmans  named  as  plaintifis  in  this 
cause  executed  a  quit-claim  deed  of  the  premises  in  question 
to  Beard^Ue^  one  of  the  plaintiffs  in  this  caus^,  he  having 
previous  to  such  deed  claimed  the  premises  under  various 
conveyances  executed  in  1832.  The  ouster  in  this  case  was 
laid  in  December^  IS36,  The  jury,  under  the  charge  of  thd 
judge,  found  a  verdict  in  favor  0f  the  Hinmans  for  one- 
fourth  of  the  premises,  in  &vor  of  Catlin  for  one  moiety  of 
{he  premises,  and  for  the  defendant  as  to  the  ]X)rtion  claimed 
by  BeardsUe^    The  defendant  asks  for  a  wvf  trial. 

J.  A.  Spencer^  for  defendaat^ 

A.  Taber,  for  plaintiff. 

By  the  Cowrt^  Gowbn,  J.  The  condition  Upon  which 
Swartwood's  deed  to  Catlin  was  deliverable  was  never  ful- 
filled. Catlin  agreed  to  give  a  bond  to  the  overseers  of  the 
poor  conditioned  to  maintain  Isaac  Booth  for  life,  and  the 
deed  was  to  remain  a3  an  escrow  with  Mr.  Darling  till  that 
was  done.  This  was  a  condition  precedent,  which  never 
ipras  waived  by  Swartwood;  and,  non  constat^  that  the  pro- 
per bond  was  ever  even  ten^dered.  Indeed,  the  contrary 
i^ppears  j  and  for  this  default  Swartwood  disaffirmed  the  con- 
l/act  tp  coayeyi  aad  dioeded  to  Elijah  Booths  under  whom 
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the  defendant  claimed.  It  was  not  enough  that  Catlin  or 
iheSheltons  upon  his  retainer  did  in  fact  maintain  *Isaac 
Booth  for  life.  Swartwood  had  a  right  to  this  ))ond,  and^ 
tt  seems,  becoming  tired  of  waiting  for  it,  and  being  troubled 
as  he  said  in  a  business  for  which  he  got  nothing,  he  there- 
fore deeded  to  Elijah  Booth,  with  whom  Isaac,  was  living  at 
the  time. 

The  Hinmans,  it  is  conceded,  had  title  to  one-fourth  of 
:(he  premises,  but  it  is  said  that  they  cannot  recover,  be- 
x^ause  in  the  declaration  the  claim  one-half  of  the  premises^ 
The  first  answer  is^  that  the  objection  of  variance  was  not 
made  at  the  trial  But  if  otherwise,  we  should  now  allow 
the  plaintifis  to  amend  on  easy  terms,  rather  tl^an  grant  a 
new  trial.  The  pase  of  Holmes  %  Seely,  17  Wendell,  75, 
78  to  SO,  is  not,  as  supposed,  incompatible  with  such  a 
course.  Indeed,  it  is  expressly  sanctioned  by  the  cases 
Aited  at  p.  80,  and  the  opinion  of  the  chief  justice  there. 
He  thinks  the  verdict  should  be  sustained  in  such  cases  by 
way  of  amendment,  and  not  by  simply  overlooking  the  omis- 
sion; not  by  considering  title  admissible  as  a  matter  of  ab- 
solute right  where  it  varies  from  the  undivided  share  claimed 
in  the  declaration.  The  distinction  is  of  value^  so  far  at 
least  as  it  gives  the  judge  at  the  circuit  such  control  that  he 
may  in  his  discretion  exclude  the  proof,  where  he  sees  that 
the  defendant  is  surprised,  or  may  be  otherwise  injured  by 
the  variance  between  the  pleadings  and  evidence. 

In  this  case  there  must  be  a  new  trial,  unless  the  plain«> 
Afb  consent  that  the  postea  be  so  framed  that  the  verdic( 
ffhall  be  for  the  Hinmans  as  to  one-fourth  of  the  premises  ii^ 
i^uestion,  and,  je^  to  the  residue,  jtor  the  def!endant. 
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*  Ball  vs.  Gardner  &  M'Phe^. 

A  bojid  gi^en  by  a  party  on  nukng  out  an  mttaehment  from  a  juitiee's  oonrt* 
that  bo  will  pay  all  damaget  and  eo»U  if  he  fail  to  recover,  extends  to  tbo 
final  determination  of  the  eauee ;  a  recovery  before  the  jnstiee  will  not 
•aTO  a  rait  upon  the  bond  if  aneh  recorery  bo  auhMqaontly  remfed  on  or- 
ror  brought. 

Bond  on  suing  out  an  attachment.  The  plaintiff  declared 
on  a  bond  executed  by  the  defendants,  which  after  reciting 
that  Gardner  had  applied  to  a  justice  of  the  peace  for  an 
attachment  against  Ball,  was  conditioned  that  Gardner  would 
pay  to  Ball  all  damages  and  costs  which  he  might  sustain 
by  reason  of  the  issuing  of  such  attachment  if  Gardner 
should  fail  to  recover  judgment  thereon  ;  and  in  the  event  of 
such  judgment  being  recovered,  that  he  should  pay  to  Ball 
all  moneys  which  should  be  received  by  Gardner  from  any 
property  levied  upon  by  such  attachment,  over  and  above 
the  amount  of  such  judgment  and  interest  and  costs  thereon. 
After  setting  forth  the  bond  and  condition,  the  plaintiff 
averred  the  issuing  of  the  attachment  and  the  levy  of  the 
same  upon  the  goods  and  chattels  of  the  plaintiff,  and  that 
the  plaintiff  in  the  attachment  failed  to  recover  judgment 
thereon^  whereby  an  action  had  accrued,  iu.  The  second 
count  set  forth  the  same  matters  as  alleged  in  the  first  count 
with  the  additional  matter,  that  by  virtue  of  the  attachment 
'  the  goods  and  chattels  and  wearing  apparel  of  the  'plaintiff 
were  taken  and  detained  from  him,  and  he  put  to  great  ex- 
pense and  troubb  in  defending  himself  against  the  attach- 
ment and  in  recovering  liis  property ;  by  means  whereof  he 
sustained  damage  to  the  amount  of  $100,  whereby  an  ac- 
tion had  accrued,  &c.  The  third  county  after  setting  forth 
the  bond  and  condition,  the  suing  out  of  the  attachment, 
and  the  seizure  of  the  plaintiff's  property,  averred  that  the 
justice,  withojut  issue  being  joined  in  the  cause,  rendered  a 
judgment  against  Ball  in  favor  of  Gardner,  for  $33  22  dam- 
ages, and  $2  89  costs ;  that  Ball  conceiving  himself  aggriev- 
ed, removed  the  proceedings  by  certiorari  into  the  common 
pleas  of  Oneida^  where  the  judgment  of  the  justice  was  re- 
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Versed.  By  ineaiis  whereof  the  plaintiff  alleged  that  he  had 
sustained  damages  in  the  loss  of  the  use  of  his  goods  and 
chattels,  and  in  defending  the  suit  before  the  justice,  and  in 
prosepating  the  writ  of  ctrticrarif  to  a  large  amount,  to  witj 
^e.,  wheveby  an  action  hath  accrued,  &c. 

To  the  Jirift  county  the  defendants  pleaded,  after  praying 
oyer  of  the  bond  and  condition,  and  setting  them  out,  that  the 
plaintiff  suing  out  the  attachment,  recovered  judgment  against 
the  now  plaintiff  for  $36  11  damages  and  costs,  traversing 
the  allegation  that  he  failed  to  recover  judgment.  A  similar 
plea  WM  put  in  io  the  second  county  and  to  the  third  count 
the  defendants  demurred.  To  the  two  first  pleas  the  plain- 
tiff reputed  the  suing  out  of  the  certiorari,  the  reversal  ot 
the  justice's  judgment,  and  the  judgment  of  the  common 
plfias  that  he  be  restored  to  all  things  lost  by  the  justice's 
judgment,  and  that  be  recover  twenty^ve  dollars,  his  costs 
and  charges  in  prosecuting  the  writ  of  certiorari.  The  de- 
fendants iuterpooed  a  demurrer  to  these  replications. 

C«  Tracy,  for  the  defendants. 

C.  B.  Oap,  for  the  plaintiff, 

Bf  the  Court,  Nelson,  Ch.  J.  The  main  qtiestion  raised 
upon  the  pleading  is,  whether  the  condition  of  the  bond  ta- 
ken on  the  suing  out  of  the  attachment,  extends  to  and  is  con- 
trolled by  the  final  result  in  the  common  pleas ;  in  other 
words,  whether  the  condition  is  kept  by  the  recovery  of 
judgment  before  the  justice. 

The  statute  provides  for  the  giving  of  the  bond,  and  pre- 
scribes that  it  shall  be  ''  conditioned  to  pay  such  defendant 
All  damages  and  costs  which  he  may  sustain  by  reason  c^ 
the  issuing  such  attachment,  if  such  plaintiff  fail  to  recov^ 
judgment  thereon."  2 IL  S.  230,  i  29.  See  also  Statutes, 
Sess.  of  1831,  p.  404,  §  135.  The  bond  is  in  conformity  to 
the  statute.  The  question  has  already  been  decided  in  re- 
spect to  the  bond  given  by  anon-resident  plaintiff  for  the 
purpose  of  obtaining  a  warrant  under  this  act.  7  Wendell, 
434.    The  statute  there  is,  that  he  must  give  ^^  security  for 
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the  payment  of  any  sum  which  may  be  adjudged  against 
him.^  The  eourt  saw  nothing  in  the  language  restrieting 
the  security  to  (he  costs  before  the  justice,  but  held  that  the 
suit  on  the  appeal  was  the  same  as  the  one  before  the  court 
below,  and  the  result  fairly  within  the  scope  of  the  condi^ 
tion^  Tfae^  reasons  apply  with  greater  force  m  the  ease  be- 
fore us.  The  plaintiff  in  the  attachment  bind^hilnself  topay 
all  damages  and  costs  that  the  defendant  may  sustain  by 
reason'  of  the  issuing  of  it^  if  he  fail  to  reeover  judgment 
thereon.  Now  it  is  clear  that  he  has  failed.  The  reversal  inr 
the  common  pleas  on  the  certiorari  has  at  least  vacated  the 
judgment  before  the  justice ;  and  if  it  proceeded  upon  the* 
merits  has  finally  disposed  of  the  subject  matter  of  litigation. 
Close  V.  Stuafti  4  Wendell,  96 ;  and  9  id.  674,  678.  Even 
if  it  turned  upon  technical  ground,  the  suit  before  the  justice 
is  at  an  end^  and  a  new  one  must  be  instituted,  unless  a  new 
venire  is  directed^  to  be  issued,  which^  I  believe,  has  never 
been  done  in  a  justice's  court.  I  need  not  pursue  this  ques* 
tion,  as  I  am  certain  it  has  already  been  considered  and  deci- 
ded in  this  court,  though  the  case  has  not  beea  repotted. 

It  is  said  the  replications  to  the  first  and  second  pleas  on 
the  record  before  us^  depart  from  the  declaration.  I  think 
not.  The  counts  charge  that  Gardner  failed  to  recover  judg- 
ment before  the  jtistice ;  the  pleas  set  op  a  judgment  recover- 
ed there }  the  replicatioDs  show  a  reversal  in  the  common 
pleas,  which  fortifies  and  maintains  the  allegation  in  the 
counts^  This  must  be  so,  if  we  are  right  iu  the  conclnsioD 
that  the  bond  is  not  restricted  to  the  judgment  as  recovered 
by  the  party  before  the  justice,  but  extends  to  the  final  result 
of  the  cause.  The  objection  to  the  special  damages  alleged 
in  the  second  count,  if  well  taken,  is  unavailing  here,  for  the 
matter,  if  inapplicable  to  a  case  of  this  kind,  ean  be  reached 
only  by  a  special  demurrer y  and  cannot  be  taken  advantage 
of  by  a  demurrer  to  Xhe  replication. 

Judgment  for  plaintiC 
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The  Herkimer  Manufacturing  and  Hydraulic  Com* 
PANY  vs.  Small. 

Where  an  ineorporated  company ,  the  capital  etock  of  which  is  divided  into 
iharee,  aro  authorised  hy  their  act^  of  incorporation  to  make  ealU  apon  the . 
Btockholden  for  the  payment  of  th^  sums  by  them  respectively  eubecribed,  in 
such  proportions  and  at  such  times  as  the  directors  see  fit,  under  penalty  of 
forfeiture  of  the  shares  subscribed '  and  of  the  preTious  payments  made 
thereon,  the  company  may,  in  case  of  non-}hiyraent,  proceed  by  sutito  te- 
corer  the  amount  of  the  caUs,  or  may  declare  a/of/stture  <^  the  etock. 

Bo  even  after  euit  brought,  they  may  declare  a  forfeiture  of  the  stj»ck,  and  such 
latter  proceeding  cannot  be  pleaded  in  bar  of  the  further  maintenance  of 
the  euit,  where  the  value  of  the  stock  forfeited  is  not  equal  to  the  money 
due  to  the  company.  The  stock  holder,  however,  is  entitled  in  such  case,  - 
on  the  asBSSsment  of  the  damages,  to  insist  that  the^vaiae  9fthe  etock  for- 
feited  .shall  be  allowed  in  mitigation  or  diminution  of  the  sum  which  the 
plaintifis  would  otherwise  be  entitled  to  recover. 

Where  thft  stock  forfeited  is  equal  in  value  to  the  money  which  may  be  de- 
manded by  the  company,  the  forfeiture  may  be  pleaded  ih  bar  ;  but  a  plea 
of  foffeitnre  without  such  averment  of  vitlua  is  bad. 

It  eeeme  that  paymetU  may  be  pleaded  to  part  of  a  count,  and  the  general 
ieeue  as  to  the  residue.  .  ^  , 

Where  by  the  rules  of  pleading  a  defendant  cannot  plead  matter  which  yet  is 
essential  to  his  defence^  he  may  give  it  in.  evidence  either  to  defeat  or  mitt- 
gate  the  plaintiflTs  claim.  Under  this  rule  any  matter,  whether  it  arise 
before  or  after  so  it  brooght,  which  is  in  its  own  nature  admissible  but  can 
not  be  pleaded,  may  be  given  iq  evidence  on  the  general  issue  or  on  the 
execution  of  a  wri^  of  inquiry. 

Demurrer  to  plea.  The  plaiDtifls  declared  on  subscrip- 
tions for  stock  made  by  the  defendant.  The  plaintiffs  are  - 
an  incorporated  company.  The  defendant  subscribed  for 
21  shares  of  $100  each,  upon  which  stock,  calls  were  made 
to  the  amount  of  ninety  per  cent,  and  for  the  non-payment 
of  which,  upon  the  shares  owned  by  the  defendant,  this  ac- 
tion was  brought.  The  facts  were  set  forth  in  various  forms 
Sxifive  separate  counts  of  the  declaration,  which  also  con- 
tained a  sixth  count  of  ijidebitatus  assumpsit^  in  which  the 
plainti&  demanded  $3000,  for  money  lent  and  advanced, 
paid,  laid  out  and  expended,  and  had  and  receive^, ''  and  for 
other  money  then  and  th^re  owing  from  the  said  defendant 
to  the  said  plaintiif  for  twenty-one  shares  of  stock  of  the 
capital  stock  of  the  sfaid  Herkimer  Manufacturing  and  Hy- 
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draulic  Company  before  that  time  sold  to  the  said  defend- 
ant by  the  said  plaintiffs.''  The  suit  was  comm^ced  on 
the  19th  December^  1834.  The  defendant  pleaded^  1.  nm 
assumpsit^  and  2.  as  to  the  first,  second^  third,  fourth  and  fifth 
counts^  and  os  to  so  tnuch  of  the  sixth  count  as  relates  to  his 
subscription  for  shares  of  the  capital  stock  of  the  con^ny, 
by  leave,  &c.  he  says  that  the  plain  tifis  ought  not  further  to 
have  or  maintain  their  aforesaid  action^  &c.  because  he  says 
that  by  the  act  of  incorporation  of  the  company  the  direc- 
tors are  authorized  to  make  calls  for  payments  upon  sub- 
scriptions to  be  made  by  the  subscribers  to  the  stock  of  the 
company,  under  penalty  of  forfeiture  of  shares  and  of  pre- 
Tious  payments  made;  that  calls  were  duly  made  as- set 
forth  in  the  several  counts  of  the  declaration,  and  that  he, 
the  defendant^  having  neglected  to  make  the  payments  re- 
quired to  be  made  by  him,  the  directors  of  the  company  for 
the  time  being,  on  the  22d  June^  1836,  e^ter  the  commence* 
ment  of  this  suit,  in  pursuance  of  the  provisions  of  the  act 
of  incorporation,  made  an  order  declaring  the  several  shares 
of  stock  subscribed  for  by  him  and  all  payments  made  thereon 
forfeited,  for  the  non-payment  of  the  inst^ment  which,  on 
the  last  eaU  for  stock  payments,  was  payable  on  15th 
May,  1835 ;  by  reason  whereof  the  several  shared  of  stock 
subscribed  for  by  him  became  and  were  forfeited,  and  he 
thereby  became  and  was  discharged  from  the  several  con- 
tracts in  the  several  cpunts  of  the  declaration  mentioned,  con- 
cluding with  a  verification  and  prayer  of  judgment.  To  this 
second  plea  the  plaintiffs  demurred. 

J.  A.  Spencer,  for  the  plaintiffs. 

M.  T,  Reynolds,  for  the  defendant. 

By  the  Court,  Cowen,  J.  It  is  objected  that  the  plea 
does  not  even  profess  to  answer  the  whole  of  the  sixth  count, 
nor  does  it  aver  such  a  notice  of  a  call  for  the  15th  of  Mayas 
shows  the  forfeiture  to  be  regular ;  and  several  other  formal 
objections  are  made,  which  it  is  not  necessary  to  consider,  for 
we  are  satisfied  that  the  principle  on  which  the  pleader  re- 
lied is  unsound. 
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The  plea  concedes  that  whea  the  suit  was  commenced^ 
the  plaiatifis  had  a  good  cause  of  action.  The  defendaat 
had  promised  to  pay,  wh\ch  he  had  refused  to  do  after  de- 
maud  and  notice.  This,  it  is  true,  was  ia  consideration  of 
the  shares  of  stock  to.  which  he  entitled  himself  by  his  sub- 
scription ;  and  it  is  equally  true  they  bav:e  bec<^me  forfeited. 
The  consideration  is  gone ;  but  it  is  by  his  own  default. 
The  power  giiren  by  the  legislature  was  a  concurrent  remedy, 
the  effect  of  euforcing  which  is  well  understood.  The  act, 
Statutes,  sess.  of  1833,  p.  192, }  4,  under  which  the  defen- 
dant subscribed,  declares  that  ^^  it  shall  be  the  duty  of  the 
directors  .for  the  time  being  to  call  for  and  demand  of 
the  stockholders  respectively,  all  {such  sums  of  money  by 
them  subscribed,  at  such  times  and  in  such  proportions  as 
they  shall  see  fit,  under  penalty^  of  forfeiture  to  the  said 
company  of  their  shares  and  all  previous  payments  made 
thereoii,  always  giving  thirty  days  notice,  to  be  published  in 
a  newspaper  printed  in  the  county  of  Herkimer,  and  in  the 
state  paper,  of  such  call  or  demand."  This  clause  has  long 
prevailed  in  our  acts  of  incorporation,  and  there  have  been 
several  adjudications  upon  its  effect.  The  13th  section  of 
the  New  Lebanon  and  Hudson  Turnpike  act,  in  K.  &.  R.'s 
revision  of  the  laws  published  in  1801,  2  vol.  p.  469  to  475, 
has  been  followed  by  the  act  in  question.  That  section 
was  considered  by  the  supreme  court  in  Union  Turnpike 
Co.  V.  Jenkinst  1  Gaines'  R.  381,  where  the  provision  is 
also  recited  at  laige,  and  afterwards  in  the  same  case  on 
error,  1  Gaines'  .Gas.  in  Errror,  86,  A.  D.  1803.  These 
decisions  left  it  doubtful  whether  a  proceeding  under  the 
clau.se  of  forfeiture  were  not  the  sole  remedy^  till,  in  1812, 
this  court  considered  it  as .  standing  clear  of  that  qqestion, 
and  held  that  an  action  lay  on  such  a  subscription. .  Goshen 
Tarupike  Co.  v»  Hurtin,  9  Johns.  R.  217.  This  has  ever 
since  been  regarded  as  the  settled  doctrine,  see  Highland 
Turnpike  Co.  v.  McKaan^  11  Johns.  R.  89,  DtUchess  Cot- 
ton ManufactoTff  v.  Davis^  14  id.  238,  and  places  the  pro- 
ceeding in  question  on  the  precise  footing  of  other  cumulative 
remedies  provided  for  by  the  agreement  of  the  parties.  It  is 
the  sfune  as  if  the  defendant  had,  in  addition  to  the  promise 
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of  paymeot,  agreed  that,  on  defaalt,  the  directors  of  the 
company  should  have  power  to  declare  the  forfeiture  of  the 
stock ;  in  other  words,  that  the  cbmpany  might  resume 
their  title  to  the  stock  sold.  The  effect  d  such  a  proceed- 
ing is  perfectly  well  settled  in  eyery  other  department  of 
business.  When  the  mortgagee  of  real  or  personal  estate 
takes  the  thing  pledged  and  sells  it,  or  finally  converts  it  to 
his  own  use,  he  is  paid  so  much  only  towards  his  tiebt  as 
the  thing  sold  for ^  or  was  worth  at  the  time  of  the  conver- 
sion. Gkbe  Ins.  Co.  v.  Lansing'^  6  Co^en,380.  Lansing' 
v.  Goeletj  9  id.  346,  362, 363.  Spencer  v.  Ex'rs  of  Harford, 
4  Wendell,  381.  Case  v.  Boughtoni  11  id.  106.  And 
where  the  equity  of  redemption  is  released,  or  a  strict  fore- 
closure resorted  to  in  any  ^  form,  then  so  xmich  is  paid  as  the 
value  of  4he  thing  mortgaged,  at  the  time  when  the  title  be-* 
comes  absolute  in  the  mortgagee  amounts  to.  Spencer  v. 
Ea^rs  of  Harford,  4  Wendell,  381.  Morgan  v.  Plumb,  9 
id.  287.  This  doctrine  is  very  clearly  laid  doWh  and' traced 
to  its  consequences,  by  Chief  Justice  Savage,  who  delivered 
the  opinion  of  the  court  in  the  cases  last  cited,  and  several 

i  previous  authorities  are  referred  to  by  him.  The  decisions 
relate . mainly,  if  not  exclusively,  to  real  estate;  but  the 
principle  is  the  same  in  regard  to  personal,  when  the  fore- 
closure is  complete,  as  by  sale  or  release  of  the  equity  of 
redemption,  or,  as  was  directly  held  in  Case  v.  Boughion,  by 
taking  possession  of  a  mortgaged  chattel  after  the  forfeiture 
for  non-payment,  and  holding  till  a  sale  may  be  effected.   See 

.  also  per  Nelson,  J.  12  Wendell,  62,  63.  If  the  value  of  the 
thing  be  less  than  the  debt,  the  debt  is  not  extinguished  by 
the  foreclosure,  except  when  the  mortgage  or  other  pledge 
stands  as  the  sole  security.  Jones,  Chancellor,  in  Lansing 
V.  Goelety  9  Co  wen,  352,  353.  Andover  and  Medford 
Turnpike  Co.  v.  Gould,  6  Mass.  R.  40.  The  same  v.  Hay, 
7  id.  106. 

The  case  at  bar  was  likened,  on  the  argument,  to  an  en- 
try by  the  lessor  for  condition  broken,  which  was  said  to 
extinguish  a  covenant  to  pay  rent.  But  the  contraiy  has 
been  adjudged  a^  to  rent  which  accrued  before  re-entry, 
although  the  indenture  of  lease  provided  that  the  lessor  un* 
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der  such  Te-entry  was  to  have  the  preinis€|s  again,  '^  as  if  the 
indenture  had  never  been  made."  Hartshome  v.  Watswt^ 
4  Bing.  N.  C.  178. 

It  follows  that  the  forfeiture  of  the  stock  in  the  case  at  bar, 
which  is  but  another  name  for  foreclosure,  was  not  necessa- 
rily an  extinguishment.    The  ]>lea,  then,  is  the  same  in  ef- 
ect  as  that  in  Spenfier  v.  Ea?r3  if^  Harford,  wherein  a  plea 
&at  the  plaintiff  had  acquired  the  equity  of  redemption  in 
premises  tnortgaged,  as  a  collateral  security  to  his  bond,  was 
held  bad,  as  being  but  an  answer  to  part  of  the  action  for  want 
of  an  averment  that  the  acquisition  was,  at  the  time,  equal  to 
the  amount  due  on  the  bond.    According  to  the  rules  of 
pleading  adopted  in  this  court,  nothing  can  be  pleaded  which 
is  not  an*  answer  to  the  whole  declaration  or  some  count  in 
the  declaration.    Hieok  v.  Caates,  2  Wendell,  419.    And  the 
plea  mnst  be  sufficient  in  itself.    It  cannot  be  helped  by  an- 
other distinct  pleading,  thougd  several  pleas  may  have  the 
effectof  one.    Thus;  the  general  issue,  may  be  pleaded  to  part 
of  a  declaration  or  count,  and  payment  to  the  residue ;  and 
where  the  defence  is  known  to  be  in  truth  complete,  it  is  right 
to  plead  in  that  way.    If  it  be  incomplete,. yet  this  shall  not^ 
prejudice  the  defendant ;  for  where  he  caimot  plead  the  mat- 
ter, he  may  give  }t  in  evidence,  either  to  defeat  or  mitigate 
the  plaintiff^s  claim  according  to  its  effect.    Lorel  Coke,  after 
mentioning  several  cases  wherein  a  defencie  must  be  pleaded, 
adds,  all  that  hath  been  saidvomst  be  taken  with  the  caution, 
^'that  whensoever  a  man  cannot  have  adv&ntage  of  the  spe- 
cial matter  by  way  of  pleading,  there  I}e  shall  take  advantage 
of  it  in  the  evide^e."    Co.  Litt.  283,  a.    This  is,  in  general, 
the  proper  course  where  the  matter  is  but  a  partial  defence ; 
for,  though  it  may  be. set  up  in  connection  with  a  denial  of 
the  residue  <^  other  supposed  matter  which  is  special,  yet  the 
plea  as  to  the  residue  would  be  untrue  ;  and  no  man  is  bound 
to  plead  a  false  plea,  which,  in  most  cases,  would  be  stricken 
out  on  motion,  with  costs ;  and  is  many  times  contrary  to 
professional  morality. 

It  is  matter  of  common  experience  within  the  rule  men- 
tioned by  Lord  Coke,  both  on  the  general  issue  and  after 
judgment  by  default,  that  any  matter,  whether  it  arise  be- 
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fore  or  after  suit  brought,  which  is  in  its  own  nature  admis- 
sible, is  received,  in  evidence  on  the  trial,  or  before  the  sheriff, 
on  executing  a  writ  of  inquiry.  In  trovery  for  goods,  sa3rs 
Buller,  J.,  N.  P.  299,  the  defendant  may  give  in  evidence  that 
he  took  them  for  toll,  on  the  plea  of  not  guilty,  because  he 
could  not  plead  it  specially,  as  he  might  in, trespass.  So, 
doubtless,  he  might  show  on  the  same  issue,  or  on  executing 
a  writ  of  inquiry,  that  the  plaintiff  had  received  back  the 
goods  either  in  trover  pr  trespass ;  for  this,  though  it  could 
not  be  pleaded  in  bar,  would  yet  go  in  mitigation  of  damages* 

In  the  case  before  us,  the  company  have,  according  to  the 
plea,  thought  proper,  pending  the  suit,  to  declare  a  forfeiture 
of  the  defendant's  stock ;  and  if  they  have  derived  any  pecu- 
niary advantage  from  such  a  proceeding,  the  defendant  should 
have  the  benefit  of  it.  Such  is  the  plain  justice  of  the  case. 
The  real  cash  value  of  the  stock  at  the  time  when  it  was-de- 
clared  forfeited,  should  be  deducted  from  the  nominal  value, 
and  the  verdict  be  for  the  balance.  Thus,  if  the  stock  were 
at  par,  the  damages  should  be  nominal,  or  at  most  for  the  in- 
terest to  the  time  of  forfeiture,  on  the  shares  in  demand  ;  if  60 
^r  cent,  below  par,  then  the  plaintiffs  should  recover  but  60 
per  cent  with  interest,  the  jury  having  regard  to  the  cash 
value  of  the  stock,  supposing  it  to. have  been  re-issued  with- 
in a  reasoni^bie  time  after  the  company  had  resumed  it.  In 
short,  the  measure  of  damages  is  like  that  on  afietilure  to  take 
and  pay,  under  a  sale  at  auction.  If  the  value  obtained,  or 
which  might  be  obtained  on  a  re-sale,  be  short  of  the  sum 
bid  upon  the  first  sale,  the  vendor  may  recover  the  deficiency, 
with  other  damages  whi6h  he  has  sustained  by  the  default. 
Babington  on  Auctions,  138, 139. 

The  plea  is  overruled,  because  it  does  not  aver  that  the 
▼alue  of  the  stock  forfeited  was  equal  to  the  nominal  Value 
of  the  stock  subscribed,  with  interest  to  the  time  when  the 
resolution  was  passed.  Gould  that  averment  be  maintained, 
it  would,  we  think,  constitute  a  perfect  defence,  within  the 
principle  of  Case  v.  Boughton. 

Judgment  for  plaintiffs  on  demurrer ;  leave  to  amend  on 
payment  of  co8ts« 


V 
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Anderson  vs.  CoonleV. 

A  gentral  agent  entrusted  by  hk  prindprnl  with  power  ie  make  ftnd  enter  in- 
to contracto  for  the  purchase  of  strain,  has  power  to  modify  or  waive  a  con- 
tract made  by  him  in  respecl  to  sach  grain. 

The  authority  of  an  agent  being  limited  to  a  particular  husine99,  does  not 
make  it  9peeial;  it  may  be  as  genera!  in  regard  to  that,  as  if  its  range  was 
qnlimited. 

Errob  from  the  Onondaga  common  pleas.  Coonley 
sued  Anderson  in  the  court  below,  for  the  non-delivery  of  a 
quantity  of  barley,  agreed  to  be  sold  at  a  certain  price.  On 
the  trial  of  the  cause,  it  appeared  that  the  contract  foi:  the 
sale  and  purchase  of  the  barley  was  made  between  Ander- 
son and  one  W.  S.  Worthington,  who  was  the  agent  of 
Coonley,  to  contract  for  the  purchase  of  barley ;  and  that 
the  barley  was  not  delivered  pursuant  to  the  contract.  The 
defendant  offered  to  prove  that  soon  after  the  contract  was 
made,  Worthington  sent  word  to  him  that  he  did  not  want 
his  barley^  as  it  had  been  injured  :  which  evidence  was  ob- 
jected to  by  the  plaintiff,  on  the  ground  that  it  had  not  been 
shown  that  Worthington  had  authority  to  discharge  the  con- 
tract: which  objection  was  sustained  by  the  court,  and  the 
defendant  excepted.  The  plaintiff  obtained  a  verdict  and 
entered  judgment  thereon.  The  defendant  sued  out  a  writ 
of  error. 

F.  G.  Jewettj  for  plaintiff  in  error. 

L,  jB.  Raymond^  for  the  defendant  in  error,  cited  Paley 
on  Agency,  164;  1  Livermore  on  Agency,  107,8;  1  Bafley's 
S.  C.R.64a 

By  the  Courts  Nelson,  Ch.  J.  I  think  the  common  pleas 
erred.  A  general  agent  is  bound  to  exercise  a  sound  dis- 
cretion in  the  business  in  which  he  is  engaged,  and  he  pos- 
sesses all  the  necessary  implied  powers  within  the  scope  of 
his  authority  for  this  purpose.  An  authority  to  settle  ac- 
counts, implies  a  power  to  allow  credits ;  to  sell  a  horse,  to 
make  a  sale  in  the  usual  way.    The  agent  stands  ih  the 
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/i8  principal,  in  respect  to  the  particular^  business, 
conduct  it  as  a  ^niident  and  discreet  man  would 
lis  own  affairs.  The  doctrine  in  respect  to  a  special 
agent  is  different :  as  a  general  rule,  it  may  be  said  he  is  con- 
fined to  his  instructions ;  but  the  authority  of  the  agent  be- 
ing limited  to  a  particular  business  does  not  make  it  special ; 
it  may  be  as  general  in  regard  to  that,  as  if  the  range  of  it 
was  unlimited.  . 

Ql appears  to  me  that  the^neral  authority  to  Worthing-, 
ton  to  contract  for  barley,  reasonably  implied  power  to  modify 
or  cancel  the  contracts  which  might  be  made  by  him.  This 
power  is  essential  to  enable  the  agent  to  protect  the  interests 
of  his  principal ;  otherwise,he  is  altogether  disabled  from  get- 
ting rid  of  an  improvident  engagement,  and  is  circumscribed 
in  the  exercise  of  his  discretion  when  it  might  be  most  es- 
sential in  the  course  of  the  execution  of  his  poweis,  I  ven- 
ture to  say  such  is  the  general  understanding  oi principals 
and  of  the  business  community.  It  cannot  be  an  unautho- 
rized stretch  of  power  to  modify  contracts  which  a  party  is 
generally  authorized  to  enter  into  for  another  :  and  if  he  may 
do  this,  he  may  upon  the  same  principle  waive  them  alto- 
gether. There  can  be  no  danger  to  the  prtncipa/ in  this 
latitiidd  6f  construction  of  the  powers  of  the  agent  /  for  if  he 
be  willing  to  trust  the  agent  with  power  to  bind  him  in  the 
making  of  a  contract,  he  surely  cannot  object  that  be  should 
have  the  power  to  absolve  him  from  contracts  made??  If 
this  view  be  correct,  the  court  below  erred  in  rejectiilg  the 
evidence  offered  ;  for  had  it  been  received,  a  waiver  of  per- 
formance would  have  been  shown  which  would  have  been  an 
answer  to  the  action.  Judgment  must  be  reversed,  and  a 
venire  de  novo  hb  issued  from' the  court  below  ;  costs  to  abide 
event. 
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MoRitis  VS.  Sctrrf. 

Aft  4€H$n  on  the  cmb  for  ft  matjeitmi  pifp90e»tiom  \m.  v^aiuit  a  pArty  who 
S^iUelf  ftiid  umIuwim^  proateqtM  ftnoti^er,  although  the  court  in  which 
•och  prooecatioii  was  had  wa9  ptte^y  de»iitute  of  jurisdiction  in  the  mat- 
ter ;  consequently  it  is  not  necessaiy  in  the  action  for  the  malicious  prose- 
cuton  to  aver  or  prove  that  the  court  In  which  were  the  proceedings  com- 
plained of  had  joriidietioa,  prov<d«l  4liat  the  mMliee  aod  faUehood  of  the 
charge  be  put  iorwaxd  aa  the  grtatomtn,  and  the  arreei  or  other  act  of  trei* 
pttt  be  alleged  merely  as  a  eoaseqaenoe. 

Error  from  the  Allegany  cotntnod  pleas.  This  was  an 
action  on  the  ease  for  a  malicious  prosectttion,  brought  by 
Morris  against  Scott,' for  malici6iisly>  and^  without  probable 
cause,  nlaking  complaint  to  a  ma^istnlte  against  Morris,  for 
aiding  and  assisting  in  the  removal  of  the  'pToferty  of  a  third 
person,  for  the  purpose  of  defrauding'  the  creditors  of  such 
person,  suing  out  a  warrant  for  his  arrest,  causing  hfih  to  be 
arrested  and  brought  before  the  magistrate,  and  subsequent-^ 
ly  tried  by  a  court  of  special  session^  ;  by  which  cpurt  hd 
was  acquitted  and  discharged.  The  defendant  pleaded  non 
cuL  The  parties  went  to  trial  and  the  plaintiff  offered  to 
prove  the  facts  as.  above  stated.  The  defendant  objected 
to  any  proof  being  received,  for  the  want  of  averments 
in  the  declaration  that  either  the  justice  to  whom  the  com* 
plaint  was  made,  or  the  court  of  special  sessions  before 
whom  the  plaintiff  was  tried,  had  jurisdiction  in  the  matter. 
The  eourt  of  C.  P.  sustained  the  objection  and  nonsuited 
the  plaintiff,  who  sued  out  a  writ  of  error. 

S.  B.  Coolei/f  for  the  plaintiff. 

6r.  Miles^  for  the  defendant 

By  the  Courts  CowEiy  J.  Authorities  are  cited,  by  the 
.counsel  for  the  plaintiff  in  error,  that  an  action  on  the  case 
i  es  for  a  malieiaus  prosecution^  altiiough  the  court  in  which 
it  .is  instituted  had  no  jurisdiction.  Qoslin  y.  WUcock^  2 
Wils.  302.     In  Sn^ith  v.  Cattel,  id.  376,  it  is  said  "  the  sting 
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of  these  kind  of  actions  is  malice  and  falsehood^  and  the 
injury  done  in  parsuance  thereof."  The  question  has  also 
been  much  discussed  in  a  later  case,  on  error.*  Elsee  v. 
Smithy  1  DowL  &  RyL  97;  2  Chit.  R.  304.  S.  C.  A  party 
who  pursues  a  man  by  arrest  in  a  court  destitute  of  juri»> 
diction,  may  be  sued  in  trespass  for  the  fSiIse  impnsbnment ; 
and  the  objection  is,  that  whatever  might  have  been  his 
malice^  and  however  plain  the  want  of  probable  cause,  the 
injured  man  cannot  bring  an  action  on  the  A^ase,  especially 
if  he  mention  and  claim  damages  in  his  declaration  fot  the 
arrest  and  imprisonment.  In  sucb  case  he  has  committed 
an  assault  and  false  imprispnment,  an  act  which,  in  its  own 
nature^  is  a  trespass  vi  ^t  arr/iis.  But  taking  the  anthorlties 
together,  they  give  a  decided  countenanqe  to  an  action  on 
the  case,  though  there  may  be  a  total  want  of  jurisdiction, 
provided  the  malice  and  falsehood  be  put  forward  as  the 
gre^ameUf  and  the  arrest  or  other  act  of  trespass  be  claimed 
as  the  consequence*  This  case,  therefore,  as  it  stood  at  the 
common  law,  seems  properly  set  down  by  Mr.  Chitty  as 
presenting  a  right  to  elect  between  case -and  trespass.  1 
Chit.  PI.  127,  Phil.  ed.  of  1828.  But  be  that  as  it  may,  a 
clear  right  of  election  arises  under  the  statute,  2^R.  S.  456, 
2d  ed«  {  16.  By  that  section,  case  may  now  be  brought  for 
almost  any  trespass  afiecting  the  person  or  personal  property. 
£!pnceding  therefore  that  the  declaration  failed  to  show  juris- 
diction, the  evidence  offered  should  have  been  received. 
Thei  judgment  must  be  reversed,  and  a  venire,  de  novo  go 
from  the  court  below,  the  costs  to  abide  the  event. 


PrpER  v^.  Manny. 


An  innkB€per  if  reipeosible  for  the  nfe-ketpuif  of  a  load  of  goods  Monging 
to  a  traieller  who  itops  at  his  tnn  for  the  night,  if  tbo  carriaife  eontainijia 
ttifo  goods  be  depoMted  in  apl^e  dvmgmtUd  bythiterrant  of4ht  innkeeper^ 
alihmigh  Moh  piaoo  be  an  fpes  ummehfed  i^pocw  vear  Jthm  {mWic  liigKway. 

Error  from  the  Montgomery  common  pleas.    This  wag 
un  attian  on  the  tase  brought  in  a  justice's  court  by  Piper 
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agalQSt  MaoDy  as  an  innkeeper j  for  the  loas  of  a  quantity 
of  butter.  The  8er7ane  of  the  plaintiff  pot  up  for  the  aight 
al  the  house  of  the  defen<tant ;  he  had  a  sleigh  load  of  but- 
ter,  and  inquired  of  the  hoaiUr  if  there  was  a  6am  in  which 
the  load  could  be  placed,  who  answered  that  it  was  as  safe  in 
the  yard  as  under  lodkand  key.  The  yard  was  an  open  unenr 
dosed  epcLoe^  within  16  or  18  yards  of  the  centre  of  the  tiarel- 
led  pan  of  the  highway,  on  theoppo^ite  of  the  highway  firom 
where  the  deft^ndant's  house  was  situate.  The  load  was  pla-. 
ced  near  aa  open  shed^  where  the  h&etlar  directed  it  should 
be  placed.  The  defendant  was  told  in  the  evening  that  there 
was  butter  in  iheload*  In  the  morning  u.  tub  of  buiiervmB 
missing.  The  cause  was  tried  in  the  justice's  courl  by  a 
juryi  who  found  a  TierdicC  for  the  plaintiff  for  $24  SO.  The 
oomtnon  pleas  of  Montgomery,  on  a  certiorari  sued  out  by 
the  defendant,  reversed  the  justice's  judgment,  assigning,  as  a 
reason  for  their  judgment  that  the  defenc^ant  Was  not  liable 
as  an  innkeeper  (or  the  lost  butter,  because  the  batter  was 
not  brought  within  the  inn^  nor  was  it  received  into  Mani 
nyi'e  possession  or  keepings  but  was  left  by  Piper'^  afj^nt 
in  the  highway ;  and  because  Manny  or  his  seryant  was 
n&t  guilty  of  any  negligence  thai  would  render  him  liable 
for  the  butter.    The  plaintiff  sued  out  a  writ  of  error. 

^.  S.  CaproA,  for  plaintiff. 

.  D.  Wright^  for  defendant. 

By  the  Court,  Nelson,  Gh.  J.  The  only  question  in  the 
case  is,  whether  the  goods  were  received  into  the  care  and 
keeping  of  the  innkeeper,  within  ^e  meaning  of  the  terms 
of  his  common  law  liability  ;  that  is,  infra  hospitium.  If 
they  were,  the  question  of  negligence  of  the  defendant  o^ 
his  servants  has  nothing  to  do  with  the  ease«  6  T.  R.  275, 
Buller,  J.  The  goods  need  not  be  within  the  building  strictly 
denominated  the  inn,  it  being  welt  settled  that  the  bams  and 
stables  come  within  tlie  definition.  Calytfs  ease,  8  Rep.  63. 
Clute  V.  Wiggins,  14  Johns.  R.  175.  Mason  v.  -Thomp^ 
ton,  9  Picic  ^80.    In  CliUe  v.   Wiggins,  the  load  of  grain 
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was  put  into  the  waggon-house  ;  and  in  Mason  v.  .Thomp- 
sofif  the  chaise  and  harness  under  an  open  shed,  as  in  the 
present  case,  except  the  yard  was  enclosed  with  a  fence. 
So  it  has  been  held  that  a  horse  of  the  guest,  put  into  a  pas- 
ture lot,  if  without  his  special  direction,  is  infra  hosjritiumj 
within  the  meaning  of  the  original  writ,  which  Loid  Coke 
says  is  the  foundation  of  the  common  law  liability.  Calye^s 
case.  The  place,  therefore,  where  the  goods  are  deposited, 
is  not  the  test ;  it  is  whether  they  are  in  the  eiatody  of  the 
innkeeper y  or  ai  the  risk  of  the  guest.  This  must  necessa- 
rily depend  upon  the  particolar  circumstances  of  each  case. 
Prima  facie  the  innkeeper  is  liable,  and  the  onus  lies  on  him 
to  show  the  contrary.  5  T.  R.  273.  4  Maul.  6c.  Sel.  306. 
8  Barn.  &  Ores.  9.  And  he  cannot  discharge  himself  from 
this  common  law  liability  without  the  concurrence  of  the 
guest.  Id.  7  Cam  d&  Payne,  213.  Calyces  case.  3  'Bac 
Abr.  664.  Testing  the  case  before  us  upon  these  princifdes, 
it  appears  to  me  there  cannot  be  a  doubt  of  the  defendant's 
liability* 

The  load  was  left  in  the  place  directed  by  the  defendant's 
servant,  after  an  assurance  it  would  be  as  safe  there  as  if 
under  lock  and  key,  and  this  made  on  an  intimation  that  the 
goods  would  be  exposed.  The  traveller  is  not  obliged  to 
give  special  instructions  in  this  respect ;  on  the  contrary,  if 
the  innkeeper  wishes  to  exonerate  himself,  unless  the  goods 
are  deposited  in  a  particular  place,  or  kept  in  a  special  man* 
ner,  he  must  say  so.  Calyefs  ctise.  4  Maule  dp  Sel.  306. 
8  Barn.  &  Cres.  9.  The  last  case  is  very  strong  on  this 
point.  There  it  was  the  custom  to  take  the  luggage  of 
travellefB  to  their  bed  rooms,  unless  contrary  orders  were 
given.  One  package,  containing  silks  of  various  kinds,  was 
taken  by  direction  of  the  guest  lo  the  commercial  room. 
On  the  next  day  he  took  it  out  .to  exhibit  iiis  goods  to  diftr- 
ent  customers  ;  some  were  sold^  and  the  package  was  taken 
back  to  the  commercial  room,  from  which  it  was  afterwards 
stolen.  It  ^as  insisted  that  by^the  special  direction  given, 
which  tended  to  expose  the  goods  in  a  greater  degree  than 
if  the  usual  practice  had  been  observed,  the  guest  had  exon- 
emted  (i^^  iunkeepar  within  the  case  of  Burgess  v.  Clement^ 
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4  .Maale  A  Selw.  306.  But  the  court  ansrwered  this  by 
Mfing,  that  if  it  had  been  iRtended  'by  the  defeftdant  not  to 
be  responsible  unlets  the  goods  were  placed  in  the  bed  room 
OF  other  place  of  security^  he  shoald  have  said  sa  ^ 

The  liability  of  the  innkeeper  is  strict,  and,  doobtless,  often 
severe,  biit  not  ntore  so  than  that  of  the  ^omnmn  carrier; 
both  are  considered  iheurers  of  the  goods  while  in  their 
keeping.  As  an  eqntiralent  they  have  peculiar  privileges; 
the  former  of  these  also  'by  special  license.  But  whatever 
may  be  thought  of'  the  principles  of  their  respoosiblity,  it  is 
not  for  the  court  to  innovate  upon  them :  we  must  apply 
them  as  they  have  been  applied  by  our  predecessors^  until 
otherwise  direeted  by  the  competent  authority.  /I  am  saVi 
isfied  such  application  subjects  the  defendant  in  this  case  to 
liablity* 

.  Judgment  reversed. 


MaZVZAN  vs.  MfiAD. 


The  transfer  and  ^uaranfy  of  a  note  for  a  larger  ntm  in  connderation  of  a 
idflf  «tf»»  w  not  per  M  usurious  (  ike  crnrautor  ia  such  case»  when  called  on 
for  payment,  being  liable  only  to. refund  the  amount  received  by  him,  with 
the  interest  thereof. 

Dbmdrhbb  to  declaration*  Th§  plaintiif  declared  that 
tb»  defendant^  being  the  holder  of  a  promissory  note  made 
by  W.  d&  B.  Andersoiii  bearjing  date  15th  Septembf  r^  1837, 
ivhereby  the  makers  promised  to  pay  to  the  defendant  or 
bearer  $210^  with  int^sti  by  the  first  day  of  November 
next  after  the  date  theseof^be,  on  the  15th  of  October,  1837, 
by  a  memorandum  endorsed  on  the  back  of  tbenote  and 
a^ed  by  himjfortheconeideratiofi  of  $200  paid  to  him  by 
the  plaintifl^  assigned  aqd^  transferred  the  note  to  the  pIaiD«> 
t^j  afki  guarantied  the  payment  thereof.  The  plaintiff 
then  averred,  that  when  the  note  made  by  the  Andersons 
bfcame  due  aja^  ^payable,  according  to  its  tenor  and  effect^ 
Xhe  makereibfiTeof  did  not  pay  the  note,  whereof  the  defend* 
ant  had  notice,  and  whereby  he  thea  and  there  became  lia« 
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ble  to  pay  the  said  sumof  money  in  the  smid  note  specified^ 
and  concluding  with  the  osiiai  Imach  that  ihe  defendant  bad 
not  paid,  &c.  The  plaintiff  attached  to  the  decbartttiKia  a  copjr 
of  the  note  and  of  die  tnenwrandum  assigning  and  guaran- 
tying the  same,  adding  thereto  these' w<Ard8:  *<  The  plain- 
tiff claims  on  the  above  '#100^  and  interest  thereof  from  15th 
September,  1837,  aud  $100,  and  intei^st  thereof  from  16  th 
October,  1837,  only."  He  also  endorsed  aHU  ef  pariicu'' 
lave  in  these  words :  <<,The  particulars  of  the  plaintiff  ^s  de- 
mand in  this  cause  is  on  the  gtuunmtp  on  the  back  of  the 
not^aeopy  of  whichis  above  set  forth*"  The  defendant 
demurred^  and  assigned  for  cause  of  demuivef  that  the  con- 
tract  declared  upon  was  upon  its  face  ueurious. 

J.  I4.  Curtenius,  for  defendant. 

A.  Af  Bojfee^  for  the  plaintiff,  insisted  that  the  contract 
was  not  usurious  ;  that  according  to  the  settled  law  of  this 
state,  the  plaintiff  can  recover  only  the  amount  paid  by  him 
to  the  defendant,  together  with  the  interest  thereof;  and,  in 
support  of  this  position,  cited  Braman  v.  Hess^  13  Johns, 
R.  62 ;  and  added,  that  the  plaintiff  asked  no  more. 

By  the  Court,  Cowen,  J.  The  contract,  as  set  forth  in 
this  count,  is  said  to  be  expressly  usurious.  In  considers* 
tion  of  9200  advanced^  the  defendant  agrees  to  pay,  on  a  sub* 
seqtient  day,  $210,  with  interest  on  the  latter  sum  from  a 
previous  day.  It  is  answered  that  an  usurious  intent  is  not 
to  be  inferred,  inasmuch  as  the  plaintiff  cannot  in  legal  efibct 
recover,  apd  does  not  in  truth  seek  torecover  more  than  he 
advanced,  with  the  legal  interest.  If  such  w)ere  fhoexprese 
agreeqpient  at  the  time,  it  would  clearly  take  away  the  sting 
of  usury ;  and  if  that  appear  upon  the  fiice  of  thedeclariitioti 
to  be  but  the  legal  effect  of  the  guarantyy  then  the  case 
is  the  same.  Had  the  defendant  nmply  endorsed  the 
note,  leaving  himself  to  be  charged  in  the  usual  way  by 
demand  and  notice,  the  transaction  Would  not  have  been 
usurious.  That  was  held  by  this  court,  and  afterwards 
by  the  court  of  errors,  in  Cram  v,  Bendtidce^  t  Wen- 
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dell^  569)  on  the  tepress  grou&d  that  only  the  consideration 
advanced  waft  ia  cdnetfuction  of  law  aecnred  by  the  endotee^ 
ment.  We  think  thie  case  is  the  same  in  principle^  The 
only  diflfcrenee  is,  that  the  gtiamnty  being  absolute,  theiB 
it  a  waiter  of  demaod  and  notioe.  AUen  v.  Righ^mere^  20 
Johns.  R.  365;  Traot  the  guaranty  is  eqaitralent  to  a  di- 
rect promissory  note,  with  superadded  security  \  but  so  waa 
the  endoreemeftt  hi  Crwn  v.  JBkndrieki.  -  We  ate  not  calle& 
upon  to  support  the  principle  of  that  case ;  it  is  enough  that 
we  cannot  distinguish  its  principle  from  that  of  the  one  be* 
fore  us. 

Judgment  for  plaintiff  on  demurrer,  with  leave  to  defen- 
dant to  amend* 


8fiERittLt  t$*  CAuPBUhti 

The  sertioe  of  d%  order  ttayinf^  further  pr^tedingt  upon  an  ftxeKutioa^ 
gtanted  by  4  eommbnmier  ii|Ma'tbe  8lio#aD6e  of  a  #ftf  of  error,  doei  not 
operale  aa  a  0up9rHiea4  to  dJetharg^  h^tsk  enatody  a  defendant  wbo  Hmm 
drruted  tiM  eomwiiUd  to  jmil  More  tlis  aftmcse  of  the  order. 

£rror  frotn  the.  Washington  common  pleas.  Campbell 
sued  Sherrill  as  sheriff  of  the  county  of  Washington,  for  the 
escape  of  one  Abram  Rowan  an  in^prisoned  debtor.  The 
suit  was  brought  !n  a  justice's  court,  where  judgment  Was 
rendered  for  the  plaintiff.  The  defendant  applied,  and  on 
the  trial  in  the  Washington  common  pleas^  it  was  shown 
that  Rowan  was  arrested  on  a  ca.  sa.  at  the  suit  of  the  plain- 
tiff on  the  Jiftk  day  of  August^  1834,  and  committed  to  the 
jail  of  the  countv,  and  that  on  Aie  following  day  he  escaped 
and  went  at  larga  The  defendant  offered  to  prove  that 
after  his  arrest  and  commiiment^  and  on  the  etening  of  the 
9BmeJ^th  day  of  Aufftist^  Rowan  sued  out  a  writ  of  error 
to  remove  the  judginen(  upon  which  Cfae  ca.^  sa.  had  been 
issued,  from  the  common  pleas  of  Washington  to  this  court, 
put  in  bail  to^  prosecute  the  same^  and  obtained  an  order 
from  the  commissioner,  who  allowed  the  writ  staying  all 
proceedings  upon  the  esectitienf  and  also  all  farther  proceed' 
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iiigs  upon  the  judgment  until  the  fufther  order  of  tl]ke  epqrt^v 
that  on  the  sixth  day  of  August^  notita^of  the  iesuing  of  the 
writ  of  error  and  the  order  of  the  ^otuniaaioner,  were  duly 
served  upon  the  attorneys  of  this  plaintifi;  and  upon  .the 
sheriff;  and  that  after  the  service  of  such  notice,  and  not  be* 
fore,  Rowan,  eacaped^  &c*  The  defendant  also  offered  to 
prove  that  Rowan  did  not  give  bail  for  the  liberties,  ail  which 
evidence  thus  offered  to  be  given,  ivas  Ejected  4o  by  the 
plaintiff)  and  excluded  by  the  courts  The  defendant  except- 
ed to  such  decision,  and  the  jury  under  the  charge  of  the 
court,  found  a  verdict  for  the  plaintiff.  The  defendant  sued 
out.a  writ  of  error.  .  ' 

/:  Crary^  for  the  plaintiff  in  error,  insisted,  that  from  the 
time  of  the  service  of  the  order  of  the  commissioner  upon 
the  sherifl^  it  would  haVe  been  illegal  for  him  to  have  im- 
prisoned Rowan.  The  very  object  of  the  statute  in  au- 
thorizing an  order  to  staff,  was  to  arrest  proceedings  upon 
the  execution  in  whatever  condition  they  might  be }  no  one 
would  deny  that  such  an  order  would  suspend  proceedings 
upon  a  fi.  fa,  at  any  moment  before  the  money  made  upon 
the  sale  of  the  defendant's  property  was  paid  over  to  the 
plaintiff;  and  yet  it  is  cpn  tended  on  the  other  side,  that  it  has 
not  the  same  effect  upon  a  ca.  sa.  If  there  be  a  difference 
between  the  two  kinds. of  execution  in  reference  to  this  stat- 
ute, the  proceedings  upon  the  ca.  sa.  should  be  arrested  lA 
preference  to  those  upon  a  fi.  fa.  The  latter^  is  called  a  fi- 
nal execution,  and  is  the  end  of  the  suit,  but  not  so  a  ca.  sa.  / 
it  is  said  to  be  quousque,  as  tending  to  an  end.  but  not  as  be- 
ing final,  6  Reports,  87.  A  ea.  so,  is  not  executed  by  the 
mere  arrest  of  the  defendant ;  it  is  merely  in  course  of  execU" 
tioHy  and  so  continues  whilst  the  defendant  remains  impri- 
soned. 

I 

B.  Blair  ^  C.  L.  Allen,  for  the  defendant  in  error,  ad- 
mitted that  if  the  ca.  sa.  had  not  been  fully  executed^  the 
order  to  stay  would  have  operated  as  a  supersedeas  und^r 
the  provisions  of  the  revised  statutes,  2  ll.  S.  596," 7,  §  29, 
30 ;  but  they  contended  that  the  arrest  of  the  defendant  up-' 
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on  the  ca.  sa.  even  withont  commitment,  was  a  full  execu- 
tion of  the  process.  Graham's  Pr.  364.  1  Archbold's  Pr. 
304,  and  cases  citedi  and  8  Wendell,  646.  The  fact  that  the 
defendant  had  not  given  bail  for  the  liberties,  did  not  alter 
the  case ;  the  bail  is  for  the  indemnity  of  the  sheriff,  and  if 
he  chose  to  let  the  defendant  go  at  large  upon  the  limits  with- 
ont bail,  he  did  so  at  his  peril.    3  Johns.  Cas.  73. 

By  the  Court,  Nelson,  Ch.  J.  The  sheriff  having  taken 
Rowan  into  custody  on  the  ca.  sa.  before  the  service  of  the 
order  to  stay  execution,  the  question  is  whether  the  subse- 
quent service  operated  to  discharge  him  from  the  commit- 
ment. A  writ  of  error  and  putting  in  bail  clqarly  would 
not  have  had  that  effect  before  the  statute,  Willes,  271, 
280 ;  and  the  decision  therefore  must  depend  upon  the  in- 
terpretation of  the  statute.  It  provides,  2  R.  S.  669,  ^  30,  if 
no  execution  shall  have  been  issued,  the  service  of  the  order 
shall  stay  the  issuing  thereof;  if  one  shall  have  been  issued, 
it  shall  stay  the  further  execution  thereof.  The  execution 
of  the  ca.  sa.  is  by  arresting  the  defendant  and  committing 
him  to  jail — indeed  his  arrest  is,  per  se^  a  complete  execu- 
tion, as  he  is  then,  in  the  contemplation  of  the  law,  in  its  cus- 
tody, Willes,  280,  and  the  commitment  to  the  jail  is  merely 
for  the  purpose  of  safe-keeping.  An  escape  before  is  attend- 
ed with  all  the  consequences  of  one  after  commitment.  8 
Wendell,  646. 

The  giving  of  bail  for  the  limits  is  no  part  of  the  execu- 
tion of  the  process ;  it  is  but  the  means  of  relaxation  from 
the  rigor  of  execution.  3  Johns.  Cas.  73.  Much  less  is  the 
receipt  of  the  debt ;  that  is  in  the  way  of  discharge  from  ex- 
ecution. 

Judgment  aflirmed. 
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Burr  vs.  Mills. 

Wh«re  the  owner  of  land  conreys  away  a  portion  of  his  pninises,  a  part  of 
which  at  the  time  of  the  cooTeyance  are  flowed  by  a  mUl  dam  belonging 
to  him,  and  makes  no  reservation  of  the  right  to  continue  to  flow  the  land, 
he  looses  the  right,  and  cannot  set  ap  an  implied  reservation. 

If  the  owner  had  sold  and  conveyed  the  mill  to  a  third  perMn,  it  would 
have  been  otherwise ;  then  the  right  to  flow  the  land  would  have  paw- 
ed ae  an  incident  to  the  purchaser  of  the  mill,  and  could  not  have  been 
cut  off  by  the  grantor. 

k.  clause  in  a  deed  in  theee  words :  "  Provided,  nevertheleas,  that  nothing 
above  mentioned  shall  be  so  construed  as  to  injure  tke  privilegeo  herstofort 
enjoyed  with  regard  to  raising  water  for  the  benefit  of  my  saio  miU  where 
it  now  stands,  or  others  if  erected  at  or  near  the  same  place,"  was  held  la 
this  case  to  be  a  reoervation  eommentwate  with  the  grantor's  eetate  in  th* 
whole  premises  previous  to  the  conveyance,  and  was  not  limited  to  his  01011 
life ;  and  that  a  devise  subsequently  made  by  such  grantor  to  his  grand- 
children of  the  east  half  of  the  mill  lot  together  with  all  the  rights  appur^ 
tenant  to  the  same,  mill  privileges,  fee,  passed  the  right  to  jCoto  reserved  in 
the  deed. 

This  was  an  action  on  the  case,  tried  at  the  Montgomery 
circuit  in  May^  1837,  before  the  Hon.  John  Willard  one 
of  the  circuit  judges. 

The  suit  was  brought  for  the  flowing  of  lands  of  the  plain- 
tiff, and  obstructing  the  operations  of  a  mill  owned  by  him, 
by  means  of  a  dam  erected  by  the  defendant  across  a  stream 
ypon  which  the  mill  of  the  plaintiff  is  situate.  The  plaintiff 
James  Burr^  showed  title  to  one  portion  of  the  premises, 
part  of  which  was  overflowed,  under  a  deed  executed  to 
him  by  Nathaniel  Burr,  bearing  date  27th  April,  1801 ;  and 
to  another  portion,  part  of  which  was  also  overflowed,  under 
a  deed  executed  to  him  by  Nathan  Burr,  bearing  date  10th 
March,  1809,  containing  the  following  reservation :  "  Re- 
serving, however,  out  of  the  premises  above  conveyed  a 
right  of  flowing  such  part  of  the  said  premises  as  may  be 
necessary  for  a  mill  pond  at  or  near  the  place  where  the 
old  fnill  stood,  by  erecting  a  dam  at  or  near  the  old  dam^ 
for  the  benefit  of  mills ;  if  erected,  the  water  not  to  be 
raised  more  than  to  be  as  high  as  a  large  rock  in  the  old 
pond  or  creek."    The  nUll  of  the  plaintiff  was  erected  about 
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the  year  1823,  on  the  premises  canveffed  to  him  by  Nathan 
Burr,  In  1S35  the  father  of  the  defendant  erected  a  mill 
^  and  dam  on  the  same  stream  on  which  the  plaintiff's  mill 
was  situate,  below  theplaintiff^s  millj  which  dam  raised  the 
water  in  the  stream  and  set  it  back  upon  the  wheels  of  the 
plaintiff's  mill,  so  as  entirely  to  render  the  mill  useless,  and 
also  overflowed  about  three-fourths  of  an  acre,  a  portion  of 
the  premises  conveyed  to  the  plaintiff  by  Nathaniel  Burr, 
and  rendered  it  useless.  The  father  of  the  defendant  died 
in  1836,  and  the  defendant  succeeded  him  as  bis  heir  at  law, 
in  the  possession  of  the  mill  built  in  1836.  On  this  evidence 
and  proof  of  the  damage  sustained,  the  plaimiff  rested. 
The  defendant  then  gave  in  evidence  a  deed  from  Nathor 
niel  Burr  to  Nathan  Burr,  bearing  date  27th  April,  1801, 
conveying  certain  prerioiises,  including  the  premises  subse- 
quently conveyed  by  Nathan  Burr  to  the  (daintiS^  contain- 
ing the  following  proviso :  "  provided,  nevertheless,  that 
nothing  above  mentioned  shall  be  so  construed  as  to  injure 
the  privileges  heretofore  enjoyed  with  regard  to  raising 
water  far  the  benefit  of  my  saw  mill  where  it  now  stands 
or  o/Aer^  if  erected  at  or  near  the  same  place."  In  1824 
Nathaniel  Burr  died,  having  previously  by  his  last  will  and 
testament  devised  to  four  grandchildren  in  fee,  the  east 
half  of  the  mill  lot,  as  commonly  called,  together  with  all  the 
rights  appurtenant  to  the  same  mUl,  privileges,  4*c.,  which 
title  thus  devised,  subsequently  to  wit,  in  1835,  becam^ 
vested  in  the  father  of  the  defendant.  It  was  admitted  that 
at  the  time  of  the  conveyance  from  Nathaniel  Burr  to  Na^ 
than  Burr,  to  wit,  in  1801,  Nathaniel  Burr  had  a  saw  mill 
and  dam  on  the  premises  devised  by  him  to  his  grand- 
children, near  where  the  defendant's  mill  and  dam  now  are.; 
that  the  same  was  carried  off  by  a  fre9het  in  1804 ;  that 
Nathaniel  Burr  made  preparations  to  rebuild  the  same  be- 
fore his  death  ;  that  after  his  death,  and  when  the  plaintiff 
was  about  building  his  mill,  the  plaintiff  said  that  the  right 
to  build  the  dam  belonged  to  the  devisees  of  Nathaniel  Burr, 
but  that  they  would  never  agree  and  build  the  dam.  The 
judge  ruled  that  the  defendant  had  not  shown  title  to  erect 
and  keep4ip  the  dam  and  to  overflow  any  part  of  the  lands 
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of  the  plaintiff;  and  the  jury  under  his  direction  found  a 
verdict  for  the  plaidtiff.  The  defendant  moTes  for  a  new 
trial.  ♦ 

J.  W.  Cady^  for  the  defendant. 

Z>.  Cotfy,  for  the  plaintiff. 

By  the  Court,  Cowen,  J.    With  regard  to  that  part  of 
the  premises  conveyed  by  Nathaniel  Burr  to  the  plaintiff  in 
1801,  the  d^ed  reserved  no  right  of  flowing  it.    A  small 
portion  of  this  is  penetrated  by  a  turn  of  the  creek,  where 
the  water  is  raised  so  as  to  injure  the  land.    The  defendant 
^is  clearly  liable  for  this  injury.    After  having  sold  the  land 
I  absolutely,  Nathaniel  Burr,  the  testator,  had  no  right  of  flow- 
I  ing  left,  which  he  could  devise  to  his  four  grandchildren.    It 
Vcan  make  no  difference  that  there  was  then  a  dam  built 
I  which  flowed  this  land.    If  a  man  convey  land  which  is 
covered  by  fiis  mill  pond,  without  any  reservation,  he  loses 
I  his  right,to  flow  it.    There  is  no  room  for  inoplied  reserva- 
tion.   A  man^akes  a  lane  across  one  7arm  to  another, 
which  he  is  accustomed  to  use  as^-  way ;  he  then  conveys 
the  former,  without  reserving  a  right  of  way  ;  it  is  clearly 
gOiie;     A  man  cannot,  after  he  has  absolutely  convejred 
away  his  land,  still  retain  the  use  of  it  for  any  purpose, 
without  an  express  reservation.    The  flowing  or  the  way 
are  but  modes  of  use,  and  a  grantor  might  as  well  claim  to 
plough  and  crop  his  land/ 

If  the  mill  had  first  been  sold  by  Nathaniel  Burr  to  an- 
other, it  would  have  been  different ;  for  the  right  of  flow 
would  have  passed  to  that  other  as  an  incident  and  could 
not  then  be  cut  off  by  the  grantor.  This  distinction  is  plaiti- 
ly  derivable  from  authorities  which  will  be  presently  con* 
sidered. 

The  judge  in  his  charge  also  denied  the  right  of  the  de- 
fendant to  flow  those  parts  of  the  creek  which  lie  within 
the  boundaries  of  the  land  conveyed  in  1801  to  Nathan 
Burr,  and  by  him  in  1809  to  the  plaintiff.  These  deeds 
both  reserved  the  right  of  flowing ;  but  the  material  clause 
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to  be  considered  is  that  in  the  deed  of  1801,  from  Nathaniel 
Burr,  who,  it  is  insisted  by  the  defendant,  reserved  by  that 
deed  am  hereditary  easement  or  right  of  flow,  which  by  will 
he  transmitted  to  his  grandchildren,  from  whom  the  defend- 
ant derived  his  title.  The  words,  after  conveying  in  the 
usual  form,  are,  <'  provided  nevertheless  that  nothing  above 
mentioned  shall  be  so  construed  as  to  injure  the  privileges 
heretofore  enjoyed,  with  regard  to  raising  water  for  the 
benefit  of  my  saw  mill  where  it  now  stands,  or  others  if 
erected  at  or  near  the  same  place.^  It  is  insisted  by  the 
plaintiff's  counsel,  1.  l^hat  this  is  a  reservation  but  for  the 
life  of  the  grantor;  and  2.  If  in  fee,  yet  the  easement  did 
not  pass  by  the  grantor's  devise  to  his  grandchildren  of  the 
mill  lot, '' together  with  the  rights  appurtenant  to  the  same, 
mill  privileges,  &c." 

1.  If  the  clause  in  the  deed  were  a  reservation  to  the  gran- 
tor, he  being  named  as  the  person  to  whom  the  easement 
was  reserved,  then  he  would  have  had  but  a  life  estate ; 
and  such  are  the  cases  in  the  book  cited  to  this  point  against 
the  defendant  19  Yin.  Abr.  119, 120  and  121.  (iV),  pi.  2, 
3, 4,  7.  The  book  says,  if  the  rent  be  reserved  to  Atm,  or 
to  Atm,  his  executors  and  assigns,  his  heir  shall  not  have  the 
rent,  and  it  shall  determine  by  his  death.  It  is  confined  by 
the  words  to  the  lessor,  &c.  But  the  same  book  says,  if 
such  a  reservation  be  general,  as  a  rent  during  the  term 
without  saying  more,  the  law  will  say  this  shall  go  to  the 
lessor's  heirs  and  assigns.  Id.  119,  (iV),  pi.  1.  And  to  this 
the  book  cites  Co.  Litt  47,  and  several  other  authorities. 

The  same  distinction  holds  of  an  exception.  Thus  it  is 
said  in  Shep.  Touch.  100 :  "  If  one  grant  lands  in  fee,  ex- 
cepting the  trees  or  any  other  thing  to  the  grantor,  without 
saying  and  to  his  heirs,  by  this  exception,  the  thing  except- 
ed is  severed  only  for  the  life  of  the  grantor,  and  then  it 
shall  pass  with  the  rest  of  the  thing  granted.  But  if  the 
thing  be  excepted  indefinitely,  without  saying  for  the  life  of 
the  grantor,  &c.,  nor  how  long,  this  shall  be  taken  to  be  an 
exception  during  the  estate."  Again,  "By  an  exception, 
the  thing  excepted  is  taken  wholly  out  of  the  grant,  and  is 
no  parcel  of  the  thing  granted."    4  Bart.  Conv.  400.  "  That 
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which  is  excepted  out  of  the  general  words  is  in  the  same 
case  as  if  it  had  never  been  touched."  Plowd.  361.  Per 
Archer,  J.  in  Bosivarth  v.  Farrand^  Garter^s  R.  99 ;  and 
vid.  Dyer,  264,  b.  There  can  be  no  doubt  that  Nathaniel 
Burr,  by  the  clause  in  his  deed  to  Nathan  Burr,  intended  to 
save  the  whole  right  which  he  had  to  flow  this  land  previ- 
ous to  the  giving  of  the  deed.  That  was  a  ri^ht  in  fee. 
The  amount  is, ''  Nothing  shall  be  so  construed  .as  to  injure 
the  privilege  heretofore  enjoyed  of  flowing  for  the  benefit  of 
my  saw  mill."  That  privilege  was  absolutely  to  him  and 
his  heirs  and  assigns.  He  might  hold,  assign  or  devise  it. 
It  appears  to  me,  then,  that  whether  we  consider  this  as  the 
reservation  of  a  thing  de  novo^  or  as  an  exception,  the  re- 
sult must  be  the  same.  It  is  not  tied  up  to  the  person  of 
the  grantor.  The  privilege  is  to  remain  untouched.  The 
words,/*my  sawmill,"  are  merely  descriptive  of  the  privi- 
lege, as  showing  wheie  it  is  to  be  exercised.  I  think  the 
reservation  was  in  law  commensurate  with  the  grantor's 
previous  estate  ;  in  other  words,  a  fee,  within  the  distinction 
laid  down  in  the  books.  Suppose  Nathaniel  Burr  had 
sold  all  his  land,  with  an  express  exception  of  the  mill 
without  any  thing  more,  thelright  to  a  necessary  flow  for 
the  use  of  the  mill  would  have  been  reserved  as  an  inci- 
dent. Nicholas  v.  Chamberlain,  which  will  be  hereafter 
noticed,  shows  this.  In  Jackson  ex  dem.  Hasbrouck  v.  Ver- 
milffea,  6  Cowen,  677,[it  was  held  that  the  express  exception 
of  a  mill  site  was  impliedly  an  exception  of  so  much  land 
as  is  necessary  for  the  mill  pond,  and  for  erecting  and  carry- 
ing on  the  business  of  a  m^ll. 

V  2.  The  next  question  is,  whether  the  devise  of  the  land 
and  mill,  with  the  appurtenances,  &c.,  shall  carry  the  ease- 
ment to  the  devisees ;  and  it  is  very  clear  that  it  shall. 
The  right  to  use  the  water  in  a  certain  way.  though  it  be 
only  convenient  for  a  building,  is  an  appurtenance,  and  shall 
pass  by  a  grant  of  the  building,  cum  pertinentiis.  Thus,  in 
Nicholas  V.  Chamberlain,  Cro.  Jac.  121,  "  It  was  held  by 
all  the  court  upon  demurrer,  that  if  one  erect  a  house  and 
build  a  conduit  thereto  in  another  part  of  his  land,  and  con- 
vey .  water  by  pipes  to  the  house,  and  afterward  sell  the 
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house  with  the  (Mppurtenances,  excepting  the  land,  or  sell 
the  land  to  another,  reserving  to  himself  the  house,  the  con- 
duit and  pipes  pass  with  the  house ;  because  it  is  necessary, 
et  quasi  appendant  thereto  ;  and  he  shall  have  liberty  by  law 
to  dig  in  the  land  for  ame^nding  the  pipes,  or  making  them 
new,  as  the,  case  may  require.  So  it  is  if  a  lessee  for  years 
of  a  house  and  land  erect  a  conduit  upon  the  land ;  and, 
after  the  term  determines,  the  lessor  occupies  them  together 
for  a  time,  and  afterwards  sells  the  house  tinih  the  appurte- 
fiances  to  one,  and  the  land  to  another,  the  vendee  shall 
have  the  conduit  and  pipes,  and  liberty  to  amend  them."  If 
such  be  the  effect  of  a  grant,  a  fortiori  shall  it  be  so  of  a 
devise.    In  Whitney  v.  Olney^  3  Mason,  280,  a  devise  of  a 

i  mill  with  the  appurtenances^  was  held  to  carry  all  the  land 

usually  occupied  with  the  mill,  although  land  cannot  be  said 

I  in  law  to  be  appurtenant  to  land.  And  see  several  cases  cited 

'  id.  282. 

In  the  case  at  bar,  the  grantor  and  testator  had  occupied 
the  premises  for  a  saw  mill  from  before  the  time  of  deeding 
till  1S04,  when  the  dam  was  carried  away  by  a  flood.  He 
prepared  to  rebuild  before  his  death.  But  the  land  finally 
coming  to  the  defendant,  he  substituted  a  grist  mill.  This 
he  had  a  right  to  do  by  the  express  terms  of  the  reserva- 
tion ;  and  of  that  right  the  plaintiff  was  fully  aware  when 
his  dieer  skin  mill  was  erected  some  fourteen  years  before 
the  trial.  His  only  hope,  as  he  said,  was  from  the  disagree- 
ment of  the  devisees,  the  then  owners. 

The  result  of  our  opinion  is  that  a  new  trial  must  be 
granted ;  for  although  the  defendant  had  a  right  to  flow  that 

I  portion   of  the  premises  which  were  granted  by  Nathan 

Burr  to  the  plaintiff,  he  had  no  right  to  flow  the  other  por- 
tion of  the  plaintiff's  premises  which  were  granted  to  him 
J  by  Nathaniel  Burr.  The  damages  allowed  by  the  jury  for 
the  flowing  of  the  premises  last  me^ntioned  must  have  been 
trifling  compared  with  what  probably  were  allowed  for  the 
injury  to  the  plaintiff 's  mill,  and  the  defendant  therefore  is 
entitled  to  a  new  trial. 

New  trial  granted. 
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The  Troy  Turnpike  and  Rail   Road  Company  v$^ 
M'Chesney. 

Tho  claoie  in  an  act  of  incorporatibn  of  a  tarnpik^  or  rail  road  company  an- 
thorizing  a  forfeiture  of  ttock  and  previoua  payments  in  cases  of  non-pay- 
ment of  calls,  confeiB  a  cumulative  remedif;  and  does  net  deprive  th» 
company  of  the  right  to  proceed  by  action  for  the  recovery  of  subecriptions. 

Nor  is  the  company  limited  to  the  remedy  by  forfeltore,  although  the  pro- 
mise be  expreeeed  in  the  subscription  to  be  upon  pain  of  forfeiting,  ^c,  an(f 
consequently  the  plaintifi  may  declare  upon  such  conjtract  as  upon  an  ab* 
eolute  promise. 

A  notice  requiring  payments  to  be  made  to  A.  B.,  residing  in  the  city  of  Troy» 
is  prima  facie  a  sufficient  compliance  with  the  requirement  of  the  statute 
that  the  place  of  payment  shall  be  designated  in  the  notice. 

An  agent  of  an  incorporated  company  may  receive  authority  to  act  for  his 
principals,  otherwise  than  by  a  formal  resolution  ;  it  may  be  collected  from 
circumstances. 

This  was  an  action  of  (assumpsit,  tried  at  the  Rensselaer 
circuit,  in  October,  1835,  before  the  Hon.  James  Vander* 
POEL,  then  one  of  the  circuit  judges. 

The  plaintiffs  were  incorporated  in  April,  1831,  with 
power  to  make  and  construct  a  turnpike  road  from  the  city 
of  Troy  to  Bennington  or  Pownal^  in  the  state  of  Vermont ; 
and  also  to  make  and  construct  a  single  or  double  rail  road 
from  Troy  to  either  of  the  said  towns.  The  capital  stock 
to  be  $100,000,  to  be  divided  into  shares  of  $100  each,  with 
power  to  the  company  to  increase  the  stock  to  $1,000,000. 
Commissioners  were  appointed  by  the  act  to  receive  subscrip- 
tions, and  when  the  sum  of  $50,000  was  subscribed,  no- 
tice  was  directed  to  be  given  for  the  election  of  directors^ 
who  were  authorized  to  require  payments  of  the  sums  sub- 
scribed, at  such  times  and  in  such  proportions  as  they  should 
see  fit,  under  the  penalty  of  the  forfeiture  of  all  previous  pay- 
ments made  thereon ;  notice  of  the  payments  required,  and  of 
the  time  and  place  of  payment,  to  be  given  in  a  public  news- 
paper published  in  the  city  of  Troy.  The  defendant  sab- 
scribed  foTjive  shares  of  the  stock,  amounting  to  $500,  and 
this  suit  was  brought  against  him  for  calls  amounting  to 
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$320,  which  he  Jhad  neglected  to  pay.  The  plaintiffs  pro- 
duced one  cf  the  hooka  tf  subscription^  by  which  it  appeared 
tfaj^t  the  defendant  w^s  a  subscriber  for  five  shares  of  the 
stock  of  the  company.  The  engagement  was  to  the  effect 
that  the  snbscribers  severally  promised  to  pay  to  the  com- 
pany $100  on  each  share  of  stock  set  opposite  their  respeo- 
tive  names:  one  dollar  to  be  paid  irt)mediately,  and  $99  in 
such  sums  and  at  such  times  and  places  as  the  company 
should  require,  ttpon  pain  of  forfeiting  to  the  company  all 
previous  payments  made  thereon.  The  plaintiffs  proved 
calls  for  payments,  amounting  in  the  whplelo  $64  upon  each 
share,  and  the  publication  of  noticea-of  such  calls  requiring 
payments  to  be  made  to  certtHn  persens  named  in  the  no- 
tices, reMcfiu^  til  the  city  of  IVoy,  in  the  city  of  New  York, 
and  in  other  places,  or  to  one  of  them.  Upon  this/evidence 
the  plaintifgi  rested,  and  the  defendant's  counsel  moved  for 
a  nonsttit,  on  the  grounds :  1.  That  by  the  teVms  of  the 
subscription,  the  only  remedy  that  the  plaintiffs  had  was  a 
forfeiture  of  previous  payments ;  and  2.  That  the  places 
of  payment  as  designated  in  the  notices  were  not  sufficiently 
definite  ;  which  motion  was  overruled  by  the  judge. 

Prom  the  defence  set  up  it  appeared,  that  about  16th 
June,  1831,  directors  were  appointed,  and  that  up  to  Janu- 
ary, 1833,  it  was  contemplated  to  construct  a  rail  road  in- 
stead of  a  turnpike  road  ;  then,  however,  the  idea  of  con- 
structing a  rail  road  was  abandoned,  and  the  directors  re- 
solved to  construct  a  Macadamized  turnpike  road,  and  ap- 
pointed committees  to  negotiate  with  the  subscribers  to  the 
stock,  and  to  allow  them  to  withdraw  one-half  ot  their  sub- 
scriptions upon  their  assuming  to  pay  the  residue  as  calls 
should  be  made.  After  this,  to  wit,  in  the  early  part  of 
March,  1833,  the  defendamt  became  a  subscriber  for  the 
stock  held  by  him.  He  complained  that  a  number  of  the 
subscribers  had  been  allowed  to  w'ithdraw  their  subscrip- 
tions, contrary  to  his  expectations  ;  and  also  that  the  agent 
of  the  company  who  had  solicited  his  suliscription  bad  pro- 
mised to  release  him  therefrom,  if  at  any  time  he  desired  it, 
and  he  alleged  Uiat  he  had  made  suob  request.  In  refer^ 
ence^ to  these  allegations  proof  wa9  adduced  on  both  sid^ 
Vol.  XXI.  38 
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The  judge  charged  the  jury,  that  unless  they  w6ie  satisfied 
that  the  defendant  was  fully  informed  of  all  the  circum- 
stances of  the  transaction  in  reference  to  the  road,  and  ^at 
no  fraudulent  representations  were  made  to  induce  him  to 
subscribe,  they  ought  to  find  a  rerdict  in  bis  faror  ;  other* 
irise,  he  instructed  them,  they  should  find  for  the  plaintiffs 
the  amount  claimed.  The  jury  found  for  the  plaintiffs.  In 
the  progress  of  the  trial  it  appeared  that  the  agent  of  the 
company  receired  verbal  imiruetians  from  the  directors  to 
permit  such  subscribers  as  desired  to  do  so,  wholly  to  with- 
draw'their  subscriptions,  and  that  such  instructions  were 
given  without  any/ormoi  r^wtuHon  adopted  by  the  direc- 
tors and  entered  upon  their  minutes :  this  evidence  was  ob- 
jected to  by  the  defendant,  and  overruled  by  the  judge. 
The  defendant  moved  for  a  new  trial. 

H.  Z.  HayneTf  for  the  defendant,  insisted  that  a  ^ew  trial 
ought  to  be  granted  :  1.  Because  the  notice  of  the  plau 
where  the  payments  were  to  be  made  was  insuficient.  The 
notice  required  the  payment  tp  be  made  ta  A.  B.  cf  the  dty 
of  Troy  ;  it  should  have  beeti  that  the  payment  should  be 
mdA^ai  Troy  to  A«  B.  Acoording  to  tfie  notice  the  defend- 
ant could  be  relieved  only  by  a  personal  tender  to  A.  B. 
2.  There  was  a  variance  between  the  contract  declared 
upon  and  that  produced  on  the  trials  As  declared  upon 
it  was  an  absolute  promise  to  pay,  subjecting  the  promissor 
to  an  action  at  lawj  whereas  by  the  contract  produced  the 
only  remedy  of  the  plaintiffs  was  a  forfeiture  of  prevUms 
payments.  3i  The  undertaking  of  the  defendant  was  not  a 
note  under  the  statute,  and  the  plaintiffs  were  not  entitled 
to  recover  for  the  omission  to  set  forth  any  consideration 
for  the  promise.  4.  A  verbal  authority  to  the  agent  to  dis- 
charge such,  subscribers  as  chose  to  be  discharged,  was  an 
illegal  act ;  the  directors  cpuld  only  act  by  sl  formal  resolu- 
tion entered  upon  ttieir  minute®. 

H.  TEddy,  for  the  plaintiffs. 

By  the  Courti  Kxlson,  Ch.  J;  All  the  cases  in  this  court 
from  1  Caines,  381,  to  14  Johns.  R.  238,  show  that  the  con- 
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dition  of  f<»rfeiture  of  stock,  md  all  previous  sums  paid,  for 
•non-payment  of  any  subsequent  instalmenti  is  but  a  cumu- 
lative remedy  given  to  the  company.  See  19  Wendell,  43. 
The  general  act  passed  in  1807,.!  IL  L.  228»  1  R.  S.  680, 
relative  to  turnpike  companies^  as  well  as  the  act  respecting 
iocoTporations  for  manufacturing  purposes,  |>assed  in  1811, 
1  R.  L.  246,  3  R.  S.  221,  contain  clai^ises  nearly  verbatim 
with  the  one  in  this  charter,  and  under  which  several  of  the 
decisions  were  made. 

It  is  true,  the  forfeiture  clause  is  here  carried  into  the 
subecription  papers;  if  it  had  not  been  so  embodied,  the 
rights  and  liabilites  of  the  subscriber  would  have  depended 
upon,  and  most  have  been  construed  in  reference  to  the  act 
of  incorporation  of  the  company ;  and  the  effect  of  it  would 
have  been  as  available  to  him  as  if  incorporated  into  his 
contract.  I  cannot  think,  therefore,  that  this  circumstance 
varies  the  question.  The  most  that  can  be  said  regarding 
the  uniform  construction  of  the  clause  is,  that  the  instrument 
giving  the  remedy  at  common  law  contains  also  the  one  un- 
der the  statute. 

This  view  answers  the  objection  of  variance  between  the 
contract  as  set  out  and  as  proved.  The  plaintiffs  had  a 
right  to  count  as  upon  an  ahsobite  promise. 

The  act  of  incorporation  of  this  company,  Statutes,  sess. 
of  1831,  p.  232, }  15,  provides  that  notice  shall  be  given, 
among  other  things,  '^  of  the  place  and  time''  when  and 
where  payments  are  to  be  made*  The  notices  published 
designated  the  individuals  by  name,  and  the  city  or  village 
in  which  they  resided,  to  whom  the  payments  were  to  be 
made.  It  is  urged  that  the  place  is  too  indefinite.  The  no. 
tice  was  thirty  days,  and  with  ordinary  diligence  there  could 
have  been  no  great  difiiculty  in  finding  the  individual.  At 
all  events,  I  think  if  the  failure  of  payment  happened  on  this 
account,  it  lay  upon  the  defendant  to  give  some  evidence  of  iU 

It  is  also  urged  that  the  verbal  authority  given  to  the 
agent  by  the  directors  to  negotiate  with  the  subscribers,  and 
relinquish  even  the  whole  of  their  stock  if  insisted  upon, 
after  the  company  had  determined  to  build  a  Macadamized 
turnpike  road  instead  of  a  raitroadj  was  nugatory ;  not  be- 
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ing  a  corporate  act  of  the  body.  Such  is  undoubtedly  the 
general  rule,  though  the  appointment  of  the  agent,  and  thei 
ettent  of  his  at^/Aort/y,  may  as  in  the  case  of  an  appointment 
by  a  natural  person;  be  established  by  circumstances.  14 
Johns.  R.  118.  4  Co  wen,  645.  But  the  question  is  not  at 
alt  important  here;  because,  1.  The  defendant  was  advised^ 
cf  the  direction  thus  given  in  respect  to  the  previous  sub-^ 
scribers  before  he  subscribed ;  and  2.  Even  if  his  position 
be  correct,  as  to  the  agent  in  this  case,  the  only  consequence 
would  be,  that  the  subscribers  are  still  liable,  which  cannot 
operate  to  his  prejudice.  If  it  be  said  the  diiiectors  subse- 
quently ratified  the  act  erasing  their  names,  the  answer  is, 
that  they  have  done  no  more  than  the  defendant  was  ad* 
vised  they  intended  to  do. 

Upon  the  whole,  under  the  charge  of  the  judge  at  the 
trial,  and  the  verdict  of  the  jury,  I  do  not  perceive  that  the 
defendant  can  complain  either  in  law  or  equity. 


New  trial  denied. 


Russell  vs,  Butterpteld. 


Where  a  mortgage  of  pergonal  property  given  to  secure  the  purelitte  nwmcy 
contains  a  clauie  that  the  property  shall  remain  in  tbei  pttoaefldon  cff  tha  marl' 
gagor  until  default  in  payment  of. the  puitHase  money  ;  bat  on  the  happen- 
ing of  aueh  default,  or  in  coae  the  mortgagor  alUmpt  to  remove  or  dispoee  of 
the  property  f  giving  the  mortgagee  the  right  to  take  poaaeeBion  of  and  eell 
it ;  the  mortgagor  is  authorized  upon  the  mortgagee  removing  the  property 
from,  the  county  where  the  "parties  resided,  to  bring  replevin  to  obtain  poa* 
aession  thereof,  although  tlie  time  of  payment  of  the  mortgage  moneys  has 
ilot  ypt  arrived. 

^the  continuance  ofpoeoemon  in  the  mortgagor  in  snch  case,  does  not  per  ae 
reader  the  mortgage  void,  provided  it  be  duly  filed.  If  fraudulent  in  fact, 
such  fraud  may  be  shown  ;  but  it  is  not  constructively  fraudulent. 

If  the  mortgagor  could  be  deemed  entitled  to  recover  as  fbr  the  vahie  of  the 
)>roperty,  all  be  wovld  be  entitled  to,  would  be  the  value  of  hia  intereet  \u 
the  property  deducting  the  amount  of  the  debt  dve  to  the  mortgagee ; 
or  if  his  interest  had  in  fact  ceased  at  the  time  of  the  aasessment 
of  the  value,  by  the  mortgage  having  become  absolute,  be  would  not 
be  entitled  to  recover  any  thing  except,  perhaps,  coete;  and  it  seems,  th»t 
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in  tbii  COM,  the  ri^hu  of  the  partiM  as  they  exieted  at  the  oammsncemeni 
rf  ike  9uit  are  not  regarded. 
In  trover  or  trewpass,  if  the  property  be  taken  by  a  Mtranffer,  the  special  pro- 
'  ptrty  man  may  recoTor  the  tohoU  valut ;  holding  the  balance  beyond  hie 
o#n  jotarest  in  tnitt  for  the  general  owner  ;  but  if  the  suit  be  agaioat  the 
latter,  be  is  entitled -to  a  dedaetion  of  the  waive  of  hie  iniereeL 

Error  from  the  Onondaga  common  pleas.  Russell 
brought  an  action  of  replevin  in  the  detinei,  against  the  de- 
fendant Jffferson  BuUerfield^  and  on  the  trial  the  following 
facts  appeared :  on  the  23d  March,  1835,  Russell  sold  a 
horse,  waggon  and  harness  to  George  W.  Buiterjield^  for 
the  sffaan  of  $90,  and  to  secure  the  payment  thereof,  took  a 
mortgage  of  the  same  property,  with  a  defeazance  therein 
expressed,  that  the  same  should  be  void  on  the  payment  of 
^50  on  the  first  day  of  November  next  after  the  date  of  the 
mortgage,  and  the  further  sum  of  $40,  in  one  year  there- 
after. The  property  to  remain  in  the  possession  of  the 
mortgagor,  but  in  case  of  default  of  payment  of  the  mort- 
gage money  ot  any  port  thereof,  or  in  case  of  any  attenipt 
to  remove  or  dispose  of  the  property  on  the  part  of  the 
mortgagoi*,  the  mortgngeiB  to  have  a  right  to  s^ize  it, 
wherever  it  might  be,  and  to  sell  and  convert  the  same 
into  money,  and  appropriate  the  proceeds  to  the  payment 
of  his  debt,  paying  oter  the  surplus,  if  any,  to  the  mort- 
gagor. The  parties  to  the  mortgage  resided  in  the  town 
of  Manlius^  in  the  clerk's  office  of  which  town  the  mort- 
gage was  filed  on  the  2d  April,  183f^.  The  mortgagor, 
who  is  a  millwright,  went  to  (he  town  of  Fulton^  in  the 
county  of  Oswego^  to  work  and  took  the  horse  with  him, 
where  the  horse  was  sieved  under  an  attachment,  sued  out  by 
one  Sumner  Whitney^  upon  which  a  judgment  was  obtained, 
an  execution  issued,  the  horse  sold  and  bought  in  by  Whit- 
ney, subject  to  the  plaintiffs  mortgag^e,  at  about /owr  dol- 
larsj  which,  after  deducting  the  charges  of  the  keeping  of 
the  horse,  yielded  the  plaintiff  the  net  sum  of  sixty-nine 
cents.  The  horse  was  sold  under  the  execution  in  July, 
1836.  In  the  month  of  August  following,  the  plaintiff  in 
this  suit  found  him  in  the  possession  of  Jefferson  Butter- 
fieldj  in  the  town  of  Syracuse,  in  the  county  of  Onondaga, 
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and  demanded  that  he  be  delivered  to  hkn.  Jefferson  But- 
terfield  refused  to  comply,  saying  he  had  the  horse  of  Sum- 
ner Whitneyy&nd  that  Whitney  was  good  to  him  for  the 
same.  The  plaintiff  sued  out  a  replevin^  in  August^  1835, 
and  the  cause  was  tried  in  the  Onondaga  common  pleas  in 
February,  18^6,  The  court  decided  that  the  facts  proved 
did  not  show  a  forfeiture  of  the  mortgage  ;  that  the  action 
of  the  plaintiff  was  prematurely  brought,  and  that  the  de- 
fendant was  entitled  to  a  verdict  for  the  value  of  the  horse  ; 
and  the  jury,  under  the  direction  of  the  court,  found  a  ver- 
dict for  the  defendant,  finding  the  value  of  the  horse  to  be 
thirty-five  dollars,  for  which  sunt  and  costs,  judgment  was 
rendered  in  favor  of  the  defendant.  The  plaintiff  having 
excepted  to  the  decision  of  the  court,  sued  out  a  writ  of 
error. 

ff.  C.  Van  Sehaackf  for  plaintiff  in  error. 

J.  O.  Fhrbes  ^  D.  A.  Orcutti  for  defendant  in  error. 

By  the  Courts  Cow£N,  J.  The  court  clearly  erred  in  de- 
ciding that  the  removal  of  the  horse  to  Oswego^  did  not  vio- 
late the  provision  in  the  mortgage.  It  was,  in  its  own  na- 
ture, calculated  to  hazard  the  plaintiffs  security,  and  worked 
that  effect.  This  was  the  very  evil  which  the  clause  provid- 
ing against  a  removal  was  intended  to  prevent. 

It  is  now  said  the  mortgage  was  fraudulent,  by  reason  of 
the  continued  possession  of  the  mortgagor.  This  is  not  ne- 
cessarily so.  The  plaintiff  never  parted  witli  his  property 
absolutely.  The  sale  and  mortgage  were  one  act,  like  say- 
ing, *<  I  sell)  but  the  sale  shall  not  be  absolute,  unless  the 
money  be  paid  at  such  a  time,  and  the  goods  be  kept  with- 
in my  reach."  A  mortgage  of  this  sort  would  be  void  unless 
filed,  perhaps :  but  that  now  in  question  was  filed.  It  might 
also  be  shown  to  be  in  fact  fraudulent,  but  is  not  construc- 
tively so.  The  point  of  fraud  was  not  even  made  below. 
Every  body  concerned,  unless  the  defendant,  below  be  aa 
exception,  dealt  with  the  horse  as  if  he  were  bound  to  the 
plaintiff  below  by  a  valid  mortgage. 
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Again,  admitting  the  action  to  have  been  premature,  it 
seems  to  me  that  the  measure  of  damages  prescribed  by  the 
court  below  was  wrong.  A  man  claiming  under,  and  wha 
certainly  has  na  greater  right  than  the  mortgagor,  was  al- 
lowed to  recorer  the  fall  value  ci  the  horse,  without  any  de^ 
ductionon  account  of  the  incumbrance.  The  mortgagor 
was  probably  insolvent^  and  all  personal  remedy  against  him 
was  out  of  the  question. 

The  statute  gireB  the  defendant  in  replevin  the  election^ 
when  he  succeeds  and  has  title,  to  take  judgment  for  a 
specie  return  of  the  property,  or,  waiving  that,  for  the  value 
of  the  property  to  be  assessed  by  a  jury.  2*  R.  S.  4S7,  ^  S6f 
2d  ed.  But  it  could  never  have  been  intended  to  give  the  de- 
fendant a  value  beyond  what  the  goods  would  be  worthy 
when  retdmed  to  his  hands.  The  object  was  to  substitute 
the  real  ralue  for  the  specific  goods.  The  relation  of  the 
defendant  below  to  the  plaintiff  was  in  the  nature  of  that 
between  bailor  and  bailee.  The  case  is  certainly  not  stronger 
than  if  the  mortgagee  had  done  the  wrong  without  pro- 
cess, and  had  been  sued  in  trover  or  trespass^  It  has  long^ 
been  held  that,  although  if  the  property  be  taken  by  a 
stranger,  the  whole  value  may  be  recovered  by  the  special 
property-man,  he  holding  the  balance  beyond  his  own  in- 
terest in  trust  for  the  general  owner,  yet,  on  a  like  suit  be- 
tween him  and  the  general  owner,  the  latter  shall  be  en-* 
titled  to  a  deduction  of  the  value  of  his  interest  by  the  jury, 
when  they  come  to  the  assessment  of  damages^  The  valae 
of  the  plaintiff^  interest  is  the  worth  of  his  special  property 
in  the  article.  Story  on  Bailm.  204,  6, 1  303.  Ekydm  f* 
Smithes  case^  13  Co.  R.  69.  Lyle  v.  Barker^  6  Bin.  460 
It  is  said  in  Coke's  R.  to  be  the  better  opinion  in  11  H.  4, 
23,  "  that  he  who  hath  a  special  property  in  goods,  shall 
have  a  general  action  of  trespass  i^ainst  him  who  hath  the 
general  property,  and,  upon  the  evidence,  damages  shall  be 
miiiffaied  ;  b^t  clearly  the  bailee  or  he  who  hath  a  special 
property,  shall  hare  a  general  action  of  trespass  against  a 
stranger,  and  shall  recover  all  in  damages^  because  he  is 
chargeable  over."  This  distinction  is  cited  and  approved 
by  Tilghman,  Ch.  J.  in  Lyle  r.  Darker.    Then  faking  up 
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the  relation  which  we  have  supposed  to  exist  here;  the 
pledgor  sues  the  pledgee  for  a  wrongful  conversion.  The 
latter  is  accountable,  but  the  debt  shall  be  recouped  in 
damages.  Story  on  Bailm.  236,  7,  ^  349.  Jarvi^  v.  jB^ 
gers,  15  Mass.  R.  389.  But  this,  it  seems  must  be  taken  ef 
a  wrongful  conversion,  where  there  has  been  no  tender  by 
the  pledgor ;  for,  if  he  tender  the  debt,  the  pledgee  shall  be 
left  to  his  remedy  by  demand  and  action  fo^  the  money  ; 
and  must  account  for  the  general  value  of  the  goods.  On 
tender,  the  special  property  of  >  the  pledgee  ceases,  and  he 
becomes  a  wrong  doer,  and  is  accountable  as  a  stranger. 
Ball  V,  Stanley,  3  Yerg.  199,  201.  It  has  beeo  suggested 
that  an  act  totally  inconsistent  with  the  bailment,  e.  ^.,  a  tor- 
tious sale  by  the  pledgee,  would  equally  levest  the  absolute 
property  in  the  bailor.  Samuel  v.  Morris^  6  Carr.  ic 
Payne,  665.  Bot  the  rule  of  damages  was  not  mentioned. 
The  full  value  would  in  some  instances  be  unjust  even 
where  the  action  is  in  favor  of  the  bailor ;  and,  in  most  cases, 
where  it  is  by  the  bailee.  In  the  case  of  a  pledge,  the 
bailee  who  has  wrongfully  converted  the  property,  still  has 
a  remedy  by  action  for  the  debt  and  may  therefore  save 
himself,  though  compelled  to  pay  the  full  value.  But  this  is 
a  circuity  which  it  is  desirable  to  prevent;  and  it  may  be 
done  by  recoupment,  where  there  is  a  privity  between  the 
parties.  The  question  before  us  is,  I  think,  the  same  as  if 
the  replevin  had  been  Inpought  against  the  immediate 
pledgor.  Judgment  for  a  return  would  have  left  the  whole 
mortgage  debt  still  due ;  but  a  verdict  and  judgment  for  the 
qimlified  value  in  the  hands  of  the  defendant,  would  have 
been  an  application  of  the  residue,  pro  tanto^  in  discharge  of 
the  debt,  which  might  have  been  shown  by  way  of  defence 
in  an  action  against  the  mortgagor,  Forbes  v.  Parker^  16 
Pick.  462,  will,  I  think,  be  found  fully  to  sustain  this  view  of 
the  case. 

The  property  of  the  defendant  was  temporary  at  best, 
and  the  cause  was  not  brought  to  trial  till  after  it  had  ceased, 
unless  the  first  instalment  had  been  paid.  If  it  had  not,  then 
the  defendant  could  not  have  had  a  return,  Letcis  v.  Train^ 
4  Pick.  168,  and  the  authorities  there  cited,  and  was  not  en. 
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titled  to  the  vflue  for  that  reason.  The  statute  gives  value 
only  where  the-  defendant  has  the  right  to  a  leturm  The 
point,  however,  was  not  made^  if  it  had  be^n,  payment  or 
tender  might  have  been  shown  in  rejAj.  Still  the  case  cited 
and  the  statute  are  material  to  show  that'  the  law,  in  the 
judgment  which  it  gives,  keeps  an  eye  on  the  nature  of  the 
defendant's  property.  In  I^itris  v.  TVatn,  the  defendant's 
property  having  expired  pending  the  suit,  he  could  not  take 
judgment  for  a  return,  though  he  was  entitled  to  that  when 
the  action  was  brought ;  and  several  cases  cited  in  that  cause 
are  to  the  same  effect  This  is  obviously  just.  It  is  impos- 
sible to  make  the  substitute  provided  by  the  statute  equally 
so,  unless  in  assessing:  the  value  we  maintain  the  principle, 
by  giving  general  value  where  the  avowants'  property  is  ab- 
solute ;  a  qualified  value  where  it  is  special ;  and  only  costs, 
as  in  Lewia  v.  TYainf  where  it  has  ceased. 

The  judgment  is  reversed ;  a  venire  de  novo  to  go  from 
the  court  below ;  the  cost6^tO)abide  the  event 


Oakley  w.  Van  Horn. 


A  joatioe'f  jodgment  will  not  be  revwied  for  the  omiMion  of  the  jaitioo  to  call 
ttio  plaintiff  belfore  nedivinir  <be  verdict,  if  he  bt  in  fwtpruent  wbea  Uie 
▼eidiet  is  received,  and  does  not  ■ubmit  to  a  noaeiiit. 

Nor  will  it  be  reversed  becanae  coats  are  taxed  over  fivedoUar$;  the  court 
will  intend  that  there  wen^ foreign  tottnets^ff  which  iocreased  the  costs,  or 
that  the  party  was  entitled  to  double  eooto, 

A  couit  of  common  pleat  have  no  power  to  revene  a  justice's  judgfineBt  on  the 
groond  that  tiie  veidict  was  ai^ainat  the  weight  of  evidence. 

A  collector  of  a  school  district t  who  makes  a  levy  previous  to  a  demand  of  the 
tax  assessed,  is  Kable  to  an  action  of  trespass ;  but  a  justice's  jodgment  in  fa- 
vor «f  the  collector  will  not  be  reversed  merely  because  it  does  not  appear 
from  the  jostioe'a  lettom  that  the  feet  was  proved  that  each  demand  wis 
made  previous  to  the  levy ;  where  the  return  is  oileni  as  to  the  proof  or  any 
objection  to  its  omission,  the  legal  intendment  is  that  the  proof  was  given  or 
waived* 

EIb&or  from  the  Delaware  C.  P.  Van  Horn  sued  Oak- 
ley in  a  justice's  court  in  irespassj  for  levying  ifpon  and  sell- 
ing a  saddle  for  a  school  tax.    Oakley  just^ed  as  i^llitctot 

Vol.  XXI.  39 


306  CASES  IN  THE  SUPREME  COURT. 

Oakley  ▼.  Van  Horn. 

of  school  district  No.  10,  [Boxbury,]  under  a  warrant  re- 
gular on  its  face.  The  plaintiff  claimed  to  live  in  the  adjoin* 
ing  district  No.  11,  the  line  between  which  and  No.  10  divi* 
ded  his  farm.  The  proof  was  strong  that  he  resided  in  No. 
11,  but  there  was  proof  that  he  resided  in  No.  10.  His  re- 
sidence was  within  a  very  few  rods  of  the  line.  The  ^eaose 
was  tried  by  a  jury,  who  found  for  the  defendant.  The  com- 
mon pleas  of  Delaware,  on  certiorari,  reversed  the  justice's 
judgment.  The  return  to  that  court  showed  enough  to  make 
out  the  defence  affirmatively,  provided  the  plaintiff  was  a  re- 
sident of  No.  10,  except  that  it  did  not  appear  that  any  evi- 
dence was  given  to  show  that  before  the  levy  the  collector 
demanded  the  payment  of  the  tax,  according  to  1 R.  S.  478* 
}  48,  2d  ed.)  nor  on  the  other  hand  did  it  appear  that  the  ab- 
scence  of  such  proof  was  objected  to  or  in  any  way  noticed 
upon  the  trial.  On  the  return  of  tha  jury  into  court  before 
the  justice,  the  plaintiff  was  present  but  was  not  called  by 
the  justice,  who  rendered  judgment  for  the  defendant,  with 
$6  42  costs.    Oakley  sued  out  a  writ  of  error. 

L.  Monson,  for  plaintiff  in  error. 

A.  J.  Parker^  for  defendant  in  error. 

By  the  Court,  Gowen,  J.  The  statute,  2  R.  S.  176,  i 
110,  2d  ed.  requires  that  previous  to  receiving  the  verdict, 
"  the  justice  shall  caH  the  plaintiff.  If  he  be  absent,  and  no 
one  appear  for  him,  the  verdict  shall  not  be  received."  The 
statute  is  merely  directory  in  respect  to  the  ceremony  of  call- 
ing the  plaintiff  The  object  is  to  ascertain  whether  be  be 
present ;  and  it  is  enough  that  he  be  actually  present,  and 
not  objecting.  Non  constat  that  he  was  desirous  to  have  a 
nonsuit  entered.  If  otherwise,  he  might  have  said  so,  or 
have  actually  withdrawn^  as  in  Piatt  v.  Storer^  6  Johns.  R. 
346. 

As  to  the  costs  being  over  five  dollars,  there  may  have 
been  foreign  witnesses.  2  R.  S.  177,  i  127.  That  we 
must  intend,  nothing  appearing  to  the  contrary ;  in  which 
case,  by  the  section  cited,  more  than  five  dollars  may  be 
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given.  Beside^  the  defendant  b^ore  the  justice  being  sued 
for  an  official  act,  was  entitled  to  once  and  a  half  his  costs. 
2  R.  S.  612,  §  25,  2d  ed.  That  nia7  and  probably  did,  in 
ihis  instance  carry  the  amount  to  $6  45. 

The  court  of  C.  P.,  in  reversing  the  justice's  judgment, 
took  for  one  ground  that  the  jury  found  against  evidence 
I  think  they  erred  in  this  respect,  according  to  the  case  of 
Strjfker  v.  Berffen^  15  Wendell,  490 ;  and  if  there  was  no 
other  ground  for  reversal  presented  by  the  return,  the  jus- 
tice's judgment  must  be  affirmed,  according  to  Nopea  v. 
Hewitt,  18  id.  141.  The  jury  had  evidence  before  them 
tending  to  show  that  Van  Horn  resided  in  No.  10.  I  ad- 
mit the  evidence  agiiinst  bis  residence  there,  was  very  strong 
and  decidedly  preponderant.  But  the  common  pleas  do  not 
sit  to  grant  a  new  trial  on  the  weight  of  evidence.  They 
act  as  a  court  of  error,  and  can  only  decide  the  law  upon 
uncontradicted  facts  appearing  in  the  return,  and  upon 
points  of  law  properly  raised  on  those  facts.  Accordingly, 
if  we  are  authorized  to  hold  from  the  return  that  no  demand 
was  made  of  the  tax  in  question  previous  to  a  levy,  pur^ 
suant  to  1  R.  S.  478,  §  98,  2d  ed.,  and  that  ihe  point  was 
duly  raised  in  the  justice's  conrt,  there  was  error  within 
the  rule  laid  down  ia  Jackson  ex  dem..  Cook  v.  Shepard, 
7  Cowen,  88.  This  was  another  ground  of  reversal  by  the 
C.  P.  But  in  the  case  at  bar,  the  return  is  merely  silent  as 
to  the  proof  of  demand.  No  objection  appears  to  have 
been  made  on  that  account,  as  was  done  in  Jackson  v.  She- 
pardj  nor  does  it  appear  affirmatively  that  the  proof  was 
wanting.  I  think  we  must  intend,  tfierefore,  that  it  was 
given.  Even  on  a  judgment  by  default,  where  no  evidence 
was  returned,  this  court  intended  it  was  sufficient,  the  con- 
trary not  appearing.  Wilson  v.  Fenner,  3  Johns.  R.  439, 
The  case  cited  recognizes  the  doctrine  of  the  common  law, 
which  has  been  often  repeated,  that  the  judgment  of  an  in- 
ferior court  is  sustainable  if  it  appear  to  be  regular  after  ju- 
risdiction obtained,  without  its  showing  any  evidence  in 
particular.  It  is  enough  to  say^  "  after  hearing  the  proofe 
and  allegations  of  the  parties."  The  certiorari  at  the  com- 
mon law  did  not  reach  the  evidence  any  more  than  a  writ 
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of  error.  BirdsaU  ▼.  PhUlips,  17  Wendeil,  464,  and  the 
cases  there  cited.  Rathbun  t.  Sawyer^  15  id.  461.  In  or- 
der to  bring  error,  the  points  of  law  on  the  eridence  are 
raised  by  a  bill  of  exceptions  which  was  ^iv^n  by  statute ; 
and  to  attain  a  like  object  in  respect  to  the  justice's  court, 
an  affidavit  stating  the  facts  and  points  of  law  must  be 
made,  to  the  allegations  of  which  the  justice  is  to  return, 
admitting  or  denying  them.  People^  ex  reU  Roej  y.  Sufolk 
C.  P.,  18  Wendell,  550.  Had  the  objection  now  raised  come 
before  us  on  a  bill  of  exceptions,  it  must  have  been  shown 
affirmatively  that  the  collector  foiled  to  justify,  by  proving  a 
demand  before  he  levied;  and  beside:  that  the  defect  was 
mentioned  as  im  objection ;  for  it  is  one  which  may  be  sup- 
plied,  and  we  would  intend  that  had  the  objection  hem 
raised,  it  would  have  been  obviated  by  proof  of  the  fact 
Here  the  parties  were  present,  with  every  (Opportunity  to 
raise  the  point  It  has  been  held  in^a  late  case,  on  a  certio- 
rari, that  an  omission  to  object  will  even  authorize  this  court 
to  infer  a  fact  necessary  to  confer  jurisdiction.  Baldwin 
V.  Calicinsj  10  Wendell,  167,  174.  So  far,  at  least,  as  the 
merits  are  concerned,  the  court  of  error  are  expressly  re- 
quired by  the  statute  to  '<  proceed  and  give  judgment  in  the 
cause  as  the  right  of  the  matter  may  appear,"  &c.  2  R.  S. 
185,  i  181,  2d  ed.  Is  it  right  that  a  party  should  be  re- 
ceived 6n  certiorari  to  make  an  objection  which  he  would 
not  hazard  in  th6  court  below,  perhaps  for  the  very  fear  of 
its  being  met?  That  is  not  so  held  in*  any  other  court  of 
error  and  the  rules  of  intendment  have  always  been  meat 
strongly  applied  to  sustain  the  judgment  in  cases  of  certio- 
rari to  a  justice. 

The  judgment  of  the  C.  P,  should  be.  reversed,  and  that 
of  the  justice  affirmed. 

Judgment  accordingly. 
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The  People  t;«.  Smith  Datis. 

On  tfk  iBdtctment  here  againtt  apiiBoner  for  having  in  his  po$9eaiion,  with  in- 
tent to  pa$$,  hank  tiotet,  purporting  to  have  been  issued  by  a  banking  cor- 
poration of  a  itate  other  than  that  of  New  York,  it  ia  not  necemuy  to 
•how  that  there  ii  in  fiictliQch  a  eoriiOTatiOB  in  exietenoe;  at  all  aTenta, 
proof  of  the  naet  general  oharioter  of  ili  ezbtenoe  is  tuffieioat. 

Where  the  direct  charge  rests  for  its  proof  upoa  the  testimony  ,of  aeeomplicei, 
•ach  proof  is  sufficient  to  convict,  if  it  be  corroborated  hy  the  evidence  of 
credible  witneoaea,  although  such  evidence  has  only  an  indirect  tendency  to 
estabtisfa  the  commission  of  the  pdriieular  offence  charged :  as  where  the 
testimony  of  tfaa  accomptioes  fixes  upon  the  prisoner  the  charge  of  having 
in  tuspoMessionoonnterfeit  bills  with  the  intent  to  psss,^  and  the  proof  by 
the  nnimpeached  witnesses  shows  that  the  prisoner  was  possessed  of  a 
preu  and  plates  used  in  making  counterfeit  impressions  of  bank  bills. 
The  confirmation  of  the  accomplices  must,  however,  be  of  some  fact  or 
&cts  which  go  to  fix  the  guilt  of  the  acensecl. 

A  witaeas  called  to  sustain  tho  ehvaotor  of  an  impeached  witness,  testiiyuig 
that  he  has  known  him  for  a  number  of  years,  and  that  he  knows  his  as- 
sociates, but  is  not  acquainted  with  bis  general  character  for  truth  and 
veracity,  will  be  permitted  to  testify  that  he  would  heHeve  him  on  hio  oath, 

iNDicTMENTfor  haV^ing  in  possession  counterfeit  bank  bills 
mth  inteniy  ^c    The  prisoner  wad  indicted  for  that  he  on, 
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&c,j  at,  &c,  feloniously  had  ia  his  custody  and  possession, 
and  did  receive  from  some  person  or  persons  to  the  jurors 
aforesaid  unknown,  a  certain  false,  forged  and  counterfeited 
negotiable  promissory  note  for.  the  payment  of  money,  com- 
monly called  a  bank  note,  purporting  to  have  been  issued 
by  a  certain  corporation  or  company  called  the  Morris  Ca- 
nal and  Banking  Company,  duly  authorized  for  that  purpose 
by  the  laws  of  the  State  of  New  Jersey,  which  said  last 
mentioned  false,  forged  and  counterfeited  negotiable  promis- 
sory note  for  the  payment  of  money  is  as  follows,  that  is  to 
say:  (setting forth,  verbatim et literatim^  a  bank  bill  purport- 
ing on  its  face  to  be  a  five  dollar  bill  of  the  Morris  Canal 
and  Banking  Company,  dated  at  their  bank  at  Jersey  City  ; 
and  then  proceeding  as  follows :)  with  intention  to  utter  and 
pass  the  same  as  true,  and  to  permit,  cause  and  procure  the 
same  to  be  so  uttered  and  passed,  with  the  intent  to  injure 
and  defrwd,  &;c.,  he  the  said  Smith  Davis  then  and  there 
well  knowing  the  said  note  to  be  false,  forged  and  counter- 
feited, against  the  form  of  the  statute,  &c. 

The  trial  of  the  prisoner  come  on  in  the  New  York  gen- 
eral sessions  in  February,  1839.  The  fact  *of  his  having 
counterfeit  bills  of  the  Morris  Canal  and  Banking  Compa^ 
ny  in  his  possession  with  the  intent  to  pass  them  was 
proved  by  several  of  his  accomplices,  whose  testimony  was 
corroborated  by  the  evidence  of  unimpeached  witnesses, 
that  the  prisoner  had  the  control  of  a  press  and  plates  used 
in  making'  counterfeit  impressions  of  bank  bills,  A  bill  of 
the  Morris  Canal  and  Banking  Company  was  produced  in 
evidence  which  had  been  received  from  the  prisoner,  and 
passed  by  one  of  his  accomplices,  which  was  proved  to  be 
counterfeit.  The  counsel  for  the  prisoner  requested  the  re- 
corder,  who  presided  at  the  trial,  'to  charge  the  jury:  1. 
That  the  averment  of  the  fact  that  the  Morris  Canal  Com- 
pany was  a  compdny  duly  authorized  by  the  laws  of  the  state 
of  New  Jersey^  must  be  proved  as  a  matter  ^f  fact  by  legal 
evidence  of  the  act  of  incorporation ;  and  that  such  proof 
not  having  been  given,  the  prisoner  was  entitled  to  acquit- 
tal ;  and  2.  That  the  corroboration  of  an  accomplice  must 
be  as  to  some  fact  or  facts,  the  truth  or  falsehood  of  which 
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go  to  psOve  or  disprove  the  direct  charge  against  the  pri- 
soner ;  that  the  corroboration  of  an  accomplice  by  one  or 
more  other  accomplices,  is  not  such  a  coroboration  as  the 
law  lequires  r  cuid  that  the  same  rules  as  to  the  corrobora- 
tion of  the  accomplices,  apply  to  the  collateral  facte  intend- 
ed to  prove  the  scienter  ;  in  respect  to  which  points  the  re- 
corder instructed  the  jury ;  1.  That  it  was  not  necessary 
that  the  prosecution  should  produce  and  prove  the  charter  of 
the  Morris  Canal  Company  ;  that  it  was  enough  that  proof 
should  be  given  to  satisfy  them  of  the  existence  of  such  an 
institution;  and  3.  That  the  witnesses  who   were  accom- 
plices of  the  prisoner  were  not  to  be  believed,  unless  cor- 
roborated by  other  witnesses  who  the  jury  did  believe,  in 
facts  connecting  the  prisoner  with  the  possession  or  with 
the   manu&cture  of  the   forged  bills  of  the  Morris  Canal 
Company.    To  which  charge  the  counsel  for  the  prisoner 
excepted.    Besides  the  above,  there  was  another  question  of 
law  raised  at  the  trial,  and  passed  upon  by  the  court:  a 
witness  call^  on  the  part  of  the  prosecution  having  been 
impeached,  the  public  prosecutor  called  a  witness  to  sustain 
his  character,  who  testified  that  he  had  known  the  impeach- 
ed witness  for  12  or  15  years,  but  that  he  was  not  acquaint- 
ed with  his  general  character  for  truth  and  veracity.    The 
public  prosecutor  th^n  put  this  question  to  him :  '*  Have  you 
ever  heard  R.  D.'s  character  for  truth  and  veracity  ques- 
tioned T  which  Was  objected  to  by  the  prisoner's  counsel. 
The  court  overruled  the  objection,  saying  that  such  question 
was  proper,  followed  up  by  the  inquiry  whether  the  witness 
under  examination  would  believe  the  other  witness  when 
testifying  on  oath.    To  thi^  decision  also  an  exception  was 
taken.    The  witness  then  testified  that  he  never  heard  his 
character  for  truth  and  veracity  questioned,  except  in  one 
jnstance ;  that  he  knew  with  whom  he  associated  ;  that  he 
never  heard  his  character  for  truth  and  veracity  spoken  of, 
and  that  he  would  believe  him  on  his  oath.    The  prisoner  was 
convicted,  and  the  case  was  brought  before  this  court  upon 
certiorarij  bringing  up  the  indictment  and  bill  of  exceptions. 
The  case  was  argued  by : 
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D.  Chraham  and  D.  Qraham^jun.  for  the  prisoner. 
/.  R.  Whitings  for  the  people. 

By  the  Courts  Nelson,  Ch.  J.  The  most  important  ques- 
tion arising  in  this  case  is,  whether  the  people  were  })ound 
to  prove  by  the  highest  evidence*  the  legal  existetice  of  the 
Morris  Canal  and  Banking  Comptjinp. 

It  is  conceded  to  have  been  unnecessary  under  the  old 
act,  1  R.  L.  406,  $9,  but  it  is  insisted  that  the  revised  stat- 
utes have  changed  the  rule.  The  former  provided^  that  if 
any  person  shall  have  in  his  possession  any  forg^  or  conn- 
terfeited  promissory  note  for  the  payment  o/money,  with  the 
intent  to  pass,  it  and  to  defraud,  knowing  the  same  to  be 
counterfdt,  he  shall  be  deemed  guilty  of  felony.  BatUc 
notes  fell  under  the  general  description,  and  became  the 
subject  of  this  offence.  The  revised  statutes  have  distin* 
guished  them  from  other  instruments  of  the  kind,  by  in- 
creasing the  d^ree  of  punishment  anneied  ;  but  this  is  the 
only  object,  or,  as  I  apprehend,  effect,  of  the  change.  To 
accomplish  it,  a  separate  section  became  necessary  in  order 
'  to  describe,  the  paper  thus  singled  out ;  the  substance  of 
which  is  as  follows,  3'R.  S .  674,  i  36 :  Every  person  hav- 
ing in  his  possession  any  forged  or  counterfeit  negotiable 
note,  bill,  draft,  or  other  evidence  of  debt  <<  issued  or  pur^ 
porting  to  have  been  issued  by  any  corporation  or  company 
duly  authorized  by  the  laws  of  the  United  States^  or  of  this 
state,  or  of  any  other  state,  government  or  country  ,^^  Ac,  with 
intention  to  pass  it,  &c.,  shall  be  subject  to.  the  punishment 
prescribed  for  forgery  in  the  second  degree.  The  next  sec- 
tion reduces  the  like  offence  in  respect  to  all  other  paper, 
to  forgery  in  the  fourth  degree,  specially  excepting  bank 
notes. 

The  language  used  to  describe  the  bank  paper  in  the 
36th  section,  is  now  seized  upon  as  indicating  an  intent  to 
require  legal  proof  of  the  existence  of  the  company.  We 
do  not  so  understand  it.  Even  if  the  terms  required  proof 
of  author  ity  in  the  company  to  issue  the  notes,  construing 
the  phrase  purporting  to  have  been  issued  by  a  bank  laufuUy 
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authorized/or  that  purpose,  in  lis  strictest  sense,  still  the 
kind  or  degree  of 'proof  is  not  prescribed ;  and  the  fact  is  left 
to  be  proved  in  the  ordinary  way,  under  whtch,  as  heretofore 
practised  in  like  cases,  the  best  evidence  that  nlight  be  fur- 
nished is  not  required.  This  is  too  well  unden^lood  to  make 
a  reference  to  authorities  necessary. 

Under  the  old  law,  the  existence  of  the  company,  as  well 
as  the  genuine  or  counterfeit  signature  of  the  officers,  (as 
the  case  might  be,)  was  frequently  involved  in  the  issue}  . 
and  it  must  have  been  so  in  cases  of  altered  notes ;  alid  yet 
iecondarjf  evidence^  such  as  the  acts  and  operation  of  the 
institution  and  the  like,  have  been  invariably  received  at  the 
oyer  and  terminer. 

But  after  full  consideration  we  are  disposed  to  construe 
the  section  (36th)  as  not  necessarily  requiring  the  existence 
of  a  corporation,  or  association,  from  which  the  counterfeit 
bill  or  note  purports  to  havel)een  issued,  in  order  to  bring 
the  case  within  it ;  it  is  sufficient  if  the  bill  purports  on  its 
face  to  have  been,  issued  by  an  authori2«d  company ;  the 
terms  *^  purporting,^  in  the  section,  being  intended  by  the 
legislature  to  qualify  the  whole  of  the  succeeding  clause. 
It  is  well  settled  that  the  fact  of  ihe  person  being  fictitiousj 
by  whom  the  note  purports  to  have  been  made,  does  not 
vary  the  nature  of  the  offence.    See  The  People  v.  Stearns^ 
posty  decided  in  this  term,  and  the  cases  there  collected. 
And  the  same   rule  of  course  applies  to  corporations.    Th« 
section  was  obviously  framed  upon  this  view  of  the  law,  and 
with  a   design  not  to  interfere  with  it.    Tte  coimts  upon 
which  the  prisoner  was  convicted,  are  properly  framed  un- 
der this  view  of  the  act. 

It  was  urged  at  the  trial  and  again  here,  that  the  corro- 
boration of  an  accomplice,  to  be  effectual,  must  be  ftl  respect 
to  some  fact,  the  trath  or  falsehood  of  which  goes  to  prove 
or  disprove  directly  the  offence  charged  upon  the  prisoner ; 
and  that  the  corroboration  of  an  accomplice,  by  one  or  more 
accomplices,  is  not  the  confirmation  the  law  requires.  The 
court  advised  the  jury  that  the  witnesses  who  were  accom- 
plices of  the  prisoner,  were  not  to  be  believed  by  them  wn- 
less  confirmed  by  other  credible  witnesses  in  respect  to  the 
Vol.  XXL  40 
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fads  connecting  the  prisoner  toith  the  possession  of  the 
forged  billsj  or  with  the  manufckctwre  of  them.  Mr.  Justice 
Alderson^  in  summing  up  in  the  case  of  Rex  v.  Wilkes  and 
EdwardSf  7  Can.  &  Payne,  272,  observed,  «  that  the  con- 
firmation he  always  advised  juries  to  require  was,  a  con- 
firmation of  the  accomplice  in  some  fact  which  went  to  fix 
the  guilt  on  the  particular  person  charged."  See  also  6 
Carr.  &  Payne,  388,  596.  Every  part  of  the  testimony 
need  not  be  confirmed ;  and  the  question  usually  is,  whether 
the  jury  will  believe  the  witness  in  such  parts  of  his  narra- 
tive as  the  confirmation  does  not  extend  to.  2  I^uss. 
600,  and  the  cases  there  cited.  It  appears  to  me,  that  the 
instructions  given  on  this  point  were  as  favorable  to  the 
prisoner  as  the  most  liberal  cases  on  the  subject  recommend ; 
certainly  more  so  than  can  be  exacted  of  the  court  by  the 
settled  rules  of  evidence.  2  Campb.  133,  and  the  cases  be- 
fore referred  to.  Within  these  rulesj  the  jury  might  have 
beeu  advised  that  if  they  believed  the  accomplices,  they 
were  bound  to  convict ;  though  I  concede,  in  the  exercise  of 
a  sound  discretion,  the  court  should  usually  recommend  the 
propriety  of  confirmatory  evidence,  and  a  discreet  jury  will 
generally  require  it.  Here  the  facts  which  the  court  advised 
should  be  confirmed  by  other  credible  witnesses  before  a 
tonviction  could  be  justified,  tended  directly  to  fix  upon  the 
prisoner  4he  ofience.  His  possession  of  the  forged  bills  of 
the  bank,  or  the  actual  forging  of  them,  (the  fact  to  he  con- 
firmed, as  charged,)  if  not  of  the  essence,  went  to  the  point 
of  the  otfence,  ai\d)  if  believed,  pressed  very  strongly  against 
tiim,  and  laid  a  foundation  for  giving  credit  to  the  narrative 
of  his  associates. 

The  counsel  for  the  prisoner  seemed  to  suppose  that  the 
confirmation  should  extend  to  the  possession  or  uttering  of 
the  particular  bills  counted  on  :  and  that  the  court  erred  in 
not  so  instructing  the  jury.  This  is  too  technical  an  appli- 
cation of  the  rule.  The  guilty  possession  of  the  money,  (the 
counts  relied  on  by  the  district  attorney,)  does  not  depend 
^o  much  upon  proof  of  the  possession  of  the  particular  bill 
contained  in  the  indictment,  as  upon  the  feet  of  a  large 
amount  of  bills  being  found  or  proved  upon  him  of  like 
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character,  wilh  the  attending  circumstances.  Proof  or  con- 
firmation of  such  facts  and  circumstances  also  naturally  tends 
to  strengthen  feebler  evidence  of  the  possession  of  the  par- 
ticQlar  InU  ;  and  may  yfell  be  put  forth  in  that  aspect.  The 
same  view  applies,  with  diminished  force,  perhaps,  to  the 
charge  of  uttering^  The  possession  of  a  large  amount  of 
like  counterfeit  paper,  or  counterfeit  paper  of  other  descrip- 
tionsy  shows  the  guilty  knowledge  and  a  preparation  to  com* 
mit  thQ  offence  ;  and  would  tend  to  confirm  other  testimony 
as  to  the  uttering  of  the  particular  bill. 

It  is  farther  urged,  that  the  court  erred  in  permitting  the 
question  to  be  put  to  a  witness  called  to  sustain  the  credit 
of  another,  whether,  As  watdd  Mieve  him  on  oatk^  after  an 
admission  that  he  had  never  heard  his  character  for  truth 
and  veracity  spoken  of,  but  who  had  previously  answered 
that  he  knew  the  witness  and  the  persons  with  whom  be 
associated.  I  am  of  opinion  the  question  was  properly  ad* 
mitted.  If  such  a  question  was  not  permitted,  the  most 
respectable  man  in  the  community  might  fail  in  being  sup- 
ported if  his  character  for  truth  should  happen  to  be  attack- 
ed. Living  all  his  life  above  suspicion,  his  truth  would 
rarely  be  the  subject  of  remark.  A  neighbor  might  t)e 
obliged  to  admit,  as  in  this  case,  that  he  had  never  heard  it 
spoken  ofi  and  yet,  undoubtedly,  be  cotnpetept  to  sustain 
him.  The  question  is  accurately  and  comprehensively 
stated  by  Mr.  PhUlipps^  in  his  treatise  on  the-  law  of  evi- 
dence, vol.  1,  p.  212,  ch.  8.  The  regular  mode,  he  observes, 
is  to  inquire  whether  they  have  the  means  of  knowing  the 
former  witness'  general  character,  and  whether  from  such 
knowl6ge,  they  would  believe  him  on  his  oath.  Other 
modes  are  also  proper,  and  which  point  the  question  direct- 
ly to  character  for  truth  and  veracity.  Mr.  Slarkie  goes  still 
further,  and  expresses  tlie  opinion  that  the  proper  question 
is,  whether  he  (witness)  would  believe  him  upon  his  oath, 
leaving  to  the  cross-examination  to  bring  out  the  grounds 
of  the  belief.  4  Carr,  &  i*ayne,  392.  The  answer  to  the 
previous  questions  in  the  case  before  us,  fairly  imported 
competent  means  of  knowing  the  character  oT  the  witness 
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to  be  supported,  to  bring  it  within  the  spirit  of  Mr,  Phillipps' 
rule. 

Sev^al  other  minor  objections  were  taken  by  the  cotm<* 
sel  for  the  prisoner,  in  the  course  of  the  trial,  which  it  is  not 
necessary  to  notice  at,  large.  We  have  examined  all  of  them) 
imd  are  satis&ed  they  are  not  well  founded. 

Proceedings  remitted. 


In  the  tn^iiev  of  John  Brown  and  Hugh  Brown, 
Qon-resident  debtors. 

Under  the  act  relative  to  absconding,  amcioled  and  non^uident  debtors, 
proceeding!  may  be  had  by  the  trustees  of  one  non-resident  debtor  for  the 
collection  of  a  debt  doe  from  ftnother  non-refeident  debtor. 

So  a  non-resident  creditor  may  Instititto  proeeedingi  under  tl|w  act  a^net  a 
non-^estksnt  debtor,  vher«  the  debt  u  dae  on  a  contract  made  within  this 
state. 

It  is  enough  that  the  affidavits  of  the  tiro  witnasses,  re<)oired  by  the  statute 
to  be  presented  oa  the  application  for  an  attachment,  stats  that  the  debtor 
is  a  nou'resident,  or  that  being  an  inhabitant  he  has  secretly  departed  from 
the  stote,  or  keeps  himself  eoncemled  with  intent  to  avoid  the  servicd  of 
civil  process  ;  it  is  not  necessary  that  these  affidavits  should  contain  aiiy 
thing  as  to  th«  nature  of  the  debt,  or  the  tesidence  of  the  creditor. 

It  is  a  rule  of  construction,  that  a  mere  ohangs  of  phraseology  in  a  revision 
of  the  statutes,  will  not  be  deemed  to  alter  the  law,  unless  it,  aTideatly  ^* 
pean  thatvnch  was  the  intention  of  the  legislator*. 

Certiorari  to  the  Hon.  Thomas  J.  Oakley,  one  of  the 
justices  of  the  superior  court  of  the  city  of  New  York,  to 
remove  into  this  court,  proceedings  had  before  ^him  against 
John  Brown  and  Hugh  Brown,  as  non-resident  debtors.  By 
the  jBturn  it  appears  that  on  the  5th  March,  1838,  Thofnas 
Dewey ^  Thomas  C.  Doremus  and  Francis  Oriffin,  of  the 
city  of  New  York,  trustees  of  the  estate  of  J.  &  A.,  non- 
resident  debtors,  made  application  in  writing  to  the  judge, 
for  an  attachment  against  the  estate  of /oAn  and  Huffh 
Brown,  who  were  stated  to  be  residents  of  Ireland,  in  the 
kingdom  of  Great  Britain,  The  applicants  stated  that  as 
such  trustees,  they  had  a  demand  against  the  Browns  for 
$7930  62,  arising  upon  eontracts  made  within  this  state. 
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These  facts  were  verified  by  the  affidavit  of  the  applicants, 
which  conduded  with  these  Words— <<  The  grounds  upon 
which  the  above  written  appHcation  is  made  are,  that  the 
md  John  Brown  and  Hugh  Qrown  reside  out  of  the  state 
.of  New  York."  To  this  was  added  the  affidavit  of  two 
peicsqas,  who  swore,  ihat  neither  of  them  was  interested  in 
the  application,  and  "  that  the  said  John  Brown  and  Hugh 
Brown  reside  out  of  the  state  of  New  York."  Upon  these 
papers  the  judge  issued  a  wtirrant  of  attachment,  and  direct- 
ed notice  to  be  given^  pursuant  to  law. 

./.  iV.  Taylor  ^  S.  Sherwood,  on  behijf  of  the  debtors, 
made  two  objections:  I.  Th«it  the  trustees  of  non-resident 
debtors  are  not  eoijtled  to  this  remedy ;  and  2.  That  the 
affidavit  of  the  two  witnesses  doss  not  state  all  the  neces- 
sary facts :  that  it  should  have  been  added,  that  tbe  Browns 
were  indebted,  either  da  a  eontraet  made  within  this  state, 
or  to  a  creditor  residing  within  Ibis  ^tate^    2  B.  S,  3,  ^  1,  6, 

S.  A.  Foot,  for  attaching  creditors. 

By  the  Court,  Bronson,  J.  The  trustees  of  a  nbn>resi- 
dent  debtor  are  vested  by  law  with  all  the  estate,  real  and 
personal,  of  the  debtor ;  and  they  f^^ave  power  to  sue  in  their 
own  names,  or  otherwise,  and  recover  all  the  estate,  debts, 
and  things  in  action^  belonging  or  due  to  the  debtor.  2  R, 
S.  4L,  ^  6^  7.  I  think  the  trusted  are  creditors  within  the 
meaniug  of  the  statute,  and  that  they  may  proceed  by 
attachment  as  well  as  in  the  more  usual  forms  for  enforce 
ing  legal  demands.  If  they  are  creditors,  we  need  not  in^ 
quire  whether  they  come  within  the  description  of  "  person- 
al representatives,"  mentioned  in  the  third  section  of  the 
statute.    2  R.  S.  3. 

It  was  said,  that  these  trustees  represent  a  non-resident, 
and  that  a  non-resident  creditor  cannot  proceed  by  attach" 
ment  against  a  non-resident  debtor.  There  are  two  an«* 
ewers  to  this :  The  first  has  been  given  already.  The  trus- 
tees, being  assignees  by  law  of  the  debt,  with  power  to  sue 
in  their  own  names,  are  to  be  regarded  as  creditors  within 
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this  Statute;  and  then  this  is  a  case  of  resident  creditors^ 
proceeding ,  against  non-resident  debtors.  The  second  an- 
swer is,  that  a  non-resident  creditor  may  proceed  by  at- 
tachment,  where,  as  iii  this  case,  the  debt  arose  on  a  contract 
made  within  this  state.    2.  R.  S.  3,  ^  1,  3. 

Is  it  enough  that  the  two  witnesses  prove  the  npn-resi* 
dence  of  the  debtor,  or  must  they  prove-  more?    An.  attach* 
ment  may  issue  against  a  nonrresident,  when  he  is  indebted, 
either  on  a  contract  made,  or  to  a  creditor  residing  within 
this  state.    And  it  may  also  issue  against  a  resident  debtor^ 
who  shall  secretly  depart  from,  or  keep  himself  concealed 
within  this  state,  with  intent  to  defraud  his  creditors,  or  to 
avoid  the  service  of  civil  process,      i  h    After  declaring 
by  whom  and  in  what  manner  application  for  the  attach- 
ment shall  be  made  and  verified,  the  5th  section  provides, 
that  "the  facts  and  circumstances  to  establish  the  grounds 
on  which  such  application  is  made^  shall  also  be  verified  by 
the  afliavits  of    two  disinterested   witnesses."     It  is  said 
that  '^  the  grounds"  on  which  the  application  is  made  must 
include  every  thing  which   goes  to  make  out  a  title  to  the 
process  ;  but  I  think  the  words  were  used  by  the  legislature 
in  a  more  restricted  sense,  and  that  the  two  witnesses  need 
say  nothing  about  the  debt  or  the  residence  of  the  creditor. 
Appli<^tioD  for  an  attachment  may  be  made  by  any  credi- 
tor, either  in  or  out  of  the  state,  having  a  demand  against 
Ihe  debtor  of  a  particular  description  and  an[K)unt.    It  must 
be  made  in  writing,  verified  by  the  affidavit  of  the  creditor, 
in  which  must  be  specified  the  amount  of  the  debt,  "  anctthe 
grounds  upon  which  the  application  is  founded."    ^  3,  4. 
^*The  grounds"  here,  evidently  point  to  something  other 
than  the  debt,  or  the  residence  of  the  creditor.     Those  are 
matters  to  be  stated  by  the  applicant,  and  to  which  he  is  to 
add  ^  the  grounds  upon  which  the  application  is  founded." 
This  expression  applies  to  the  rfefc^or— "  the  grounds"  for 
proceeding  against  him  must  be  specified.    It  must  appear 
either  that  he  is  a  non-resident,  or  else^  that  being  a  residenti 
he  has  secretly  departed,  &c.    This  is  the  only  part  of  the 
case  which  need  be  verified  by  the  affidavits^  of  two  disin- 
terested witnesses.    J  5, 
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A  reference  to  the  old  law  will  tend  to  confirm  this  con- 
struction. By  the  former  statute,  the  cases  of  resident  and 
non-resident  debtors  were  provided  for  in  different  sectiftjs, 
and  in  neither  case  were  the  two  witnesses  required  to  prove 
any  thing  concerning  the  debt  or  the  residence  of  the  credi- 
tor.  When  the  proceeding  was  against  a  non-resident,  the 
creditor  was  only  required  to  prove  by  the  witnesses  the 
single  fact  that  the  debtor  resided  out  of  this  state.  1  R«  L. 
157,  i  1,  23.  In  re-enacting  these  provisions,  with  some  ad- 
ditions, Matter  of  Hollingshead^  6  Wendell,  563,  f  think  the 
legislature  did  not  intend  to  change  the  rule  as  to  what  facts 
must  be  proved  by  the  witnesses.  If  the  proceeding  be 
against  a  non-resident,  the  two  witnesses  must  prove  the  fact 
of  bis  non-residence;  if  against  a  resident,  they  must  prove 
the  fiict  that  he  has  secretly  departed,  or  keeps  concealed, 
with  intent,  &c.  The  fact  that  there  is  such  a  debt  and  such 
a  creditor  as  the  statute  specifies,  may  be  established  by  other 
evidence.  A  mere  change  of  phraseology  in  a  revision  of  the 
statutes,  will  not  alter  the  law,  unless  it  evidently  appear 
that  such  was  the  intention  of  the  legislature.  Yates?  aisey 
4  Johns,  R.  359. 

The  proceedings  should  be  affirmed,  and  for  the  purpose 
of  completion,  should  be  remitted  to  the  judge  who  issued 
the  warrant.    2  R.  S.  14,  J  70, 

Ordered  accordingly. 


Howard  vs>  Thompson.        ^Ji^ , 

An  action  6n  tb«  c«m  for  a  libel  lies  against  a  party  making  a  dommuniea- 
lion  in  writinf  to  the  baad  of  a  departmoot  of  the  govomnient  charging  a 
subordinate  officer  of  sucii  departmant  with  p9adaii$n  and  fraud  of  yarioos 
kinds,  where  such  subordinate  officer  is  subject  to  removal  by  the  officer 
to  whom  the  communication  is  addressed ;  but  such  action,  though  in 
fotm  for  a  UM,  is  (n  the  nature  of*  an  action  for  a  malieiouM  fro^t' 
eutian,  and  the  proof  to  sustain  it  ranst  be  the  same  as  ia  required  in  the 
latter  action,  i,  e.  the  plaintiff  is  bound  to.  show  toth  malice  and  a  want  of 
probable  cauee. 

Where  the  conduct  of  a  public  officer,  against  whom  complaint  is  made, 
be  such  as  with  the  attendant  circumstances  to  excite  the  henest  suspicion 
of  a  cKiseu  that  the  officer  is  chargeable  with  a  want  of  fidelity  to  tha 
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trusts  reposed  Sn  bim,  or  with  frftod  as  it  respeeti  the  gOTemment,  and  an 
action  is  brought  against  a  oitiMB  for  a  representaition  mad*  by  him  re^ 
sppctiog  each  officer,  the  question  oT  frohmbU  emiiMf  Ihoiild  fta  aabiniited 
to  the  jury. 
Eyen  after  a  notiet  of  juttification,  the  proof  of  wbibh  is  abandoned  on  the 
trial,  the  defendant  may,  in  an  action  like  this^  rest  his  defence  upon  the 
ground  of  probable  cause;  he  is  precluded  ftom  dokig  so,  under  such  cir* 
eumstanceSy  only,  where  probable  emuee  is  mere  matter  of  mMgatmn, 

This  was  an  action  for  libels  published  ^y  the  defendant, 
of  and  concerning  the  plaintiff  and  his  official  conduct  as  a 
public  officer,  tried  at  the  New  York  circuit  in  November, 
1837,  before  the  Hon.  Ogden  Edwards,  one  of  the  circuit 
judges. 

The  libels  consisted  of  three  letters  written  by  the  de- 
fendant, addressed  to  Levi  Woodbury,  secretary  of  the  trea- 
sury of  the  United  States,  in  the  months  of  June  and  July, 
1836*  The  plaintiff  had  for  several  years  been  employed 
in  the  custom  house  department  at  Staten  Island^  first  as  a 
boarding  officer  then  as  store  keeper  and  afterwards  as  an 
inspector^  which  two  latter  offices  he  held  at  the  time  of  the 
writing  of  the  letters.  Tb^  parties  resided  at  Tompkins* 
ville  on  Staten  Island,  wiiere  the  defendant  held  the  office 
of  post  master.  The  substance  of  the  letters  is^  that  the 
plaintiff  and  others  had  been  guilty  of  extensive  fr<iuds  com- 
mitted upon  the  revenue ;  that  the  plaintiff^  six  years  before 
writing  the  letters,  was  very  poor,  that  he  lived  extrava- 
gantly, and  had  built  a  splendid  mansion  worth  about 
$10,000,  adding  that  "  four  dollars  per  day  cannot  do  such 
wonders  f  and  that  he  would  protre  that  the  frame  in  the 
plaintiff's  building  was  taken  from  timber  removed  frc^  the 
public  store  in  1832,  and  was  worth  $200 ;  and  repeatedly 
suggests  the  propriety  of  having  the  plaintiff's  property  at- 
tached, and  a  suitable  person  appointed  to  make  investigations. 
The  defendant  pleaded  non  cuLy  and  gave  notice  of  justifir 
cation^  enumerating  a  great  variety  of  cases  of  the  grossest 
fraud  and  peculation  of  which  he  alleged  that  the  plaintiff  had 
been  guilty,  and  which  he  would  prove  on  the  trial.  On  the 
trial  of  the  cause^  the  letters  were  produced  and  read  in  evi- 
dence, whfen  the  coimsel  for  the  defendant  announced  that 
they  disclaimed  all  intention  to  justify  the  charges  contained 
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in  the  letters,  and  in  the  notioe  of  justification.  It  appeared 
in  evidence,  that  in  the  winter  of  1836,  the  plaintiff  and  othen 
sQiight  the  removal  of  the  defendant  from  his  place  as  post- 
master^  bat  did  not  succeed.  A  witness  for  the  plaintiflf 
testified,  that  at  the  time  of  the  service  of  the  capias  in  this 
cause,  the  defendant  said  "  that  if  Howard  had  let  him  alone, 
he  would  have  let  Howard  alona"  The  plaintiff,  after  giv- 
ing some  evidence  to  rebut  the  inference  of  probable  cause, 
rested  and  the  counsel  for  the  defendant  moved  for  a  non- 
suitj  on  the  ground  that  the  letters  in  question  should  be 
deemed  privileged  eommunicaiionSf  and  that  therefore  the 
plaintiff  could  not  recover  unless  the  charges  were  made 
withotU  probable  cause  and  maliciously  ;  that  malice  must 
be  proved,  independent  of  the  letters  themselves,  and  that 
no  proof  of  malice  had  been  given.  The  judge  decided 
that  sufficient  evidence  of  express  malice  had  been  given 
to  siibmit  the  case  to  the  jury,  and  therefore  refused  to 
grant  the  motion. 

The  counsel  for  the  defendant  then,  for  the  purpose  of 
rAuUing  the  charge  of  malice  and  to  show  prttbable  cause 
for  the  communications  made  to  the  secretary  of  the  trea- 
sury, called  Severn!  witnesses ;  the  first  of  whom  proved, 
that  in  1832  a  public  stont  belonging  to  the  government 
was  taken  down,  and  another  repaired  in  J  834;  that  the 
plaintiff  subsequently  built  a  large  house,  and  erected  other 
buildings  upon  his  own  property ;  that  thirty  or  forty  loads 
of  timber  were  carted  from  the  public  grounds  to  the  plain- 
tiff's premises  ;  and  that  a  portion  of  the  timber  thus  taken, 
worth  at  least  $200,  was  used  in  the  erection  of  the  plain- 
tiff's buildings.  This  witness  testified  that  he  communica- 
ted these  facts  to  the  defendant  in  February  or  March, 
1836,  and  observed  to  him  that  the  subject  ought  to  be  in- 
vestigated. It  was  testified  that  the  timber  taken  from  the 
public  stores  was  worth  from  fottr  to  six  hundred  dollars, 
and  that  there  had  not  been  a  public  sale  thereof.  The 
deputy  sheriff  who  served  the  capias,  and  another  parson 
present  at  the  time  of  the  service  thereof,  testified  that  they_ 
did  not  hear  the  defendant  use  the  expressions,  ^  that  if  How- 
ard had  let  him  alone,  he  would  have  let  Howard  alone  :  but 
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the  witness  who  had  testified  to  those  declarations  being  re- 
called, reiterated  his  testimony,  saying  that  he  had  on  the 
day  it  occurred  made  a  memorandum  of  the  language  of  the 
defendant,  so  as  to  be  certain  of  what  was  said.  To  conn- 
terrail  this  testimony  given  by  the  defendant,  it  was  proved 
that  the  plaintiff  built  a  bathing  house  and  a  toood  house  on 
the  public  grounds  for  the  convenience  of  the  establishment 
at  Staten  Island,  in  the  erection  of  which  he 'expended  pro- 
bably $300,  from  his  own  pocket.  Samuel  Swartwoutf  the 
collector,  testified,  that  though  there  was  no  absolute  neces- 
sity for  those  buildings,  they  were  highly  convenient ;  that 
he  saw  the  old  timber  taken  out  of  the  public  stores  ;  it  was 
decayed,  and  he  told  the  plaintiff  to  take  it  and  remunerate 
himself  out  of  it  for  the  expense  Ive  had  incurred,  and  to 
give  the  rest  away  to  the  poor  for  fuel,  if  it  could  not  be 
used  for  the  public  works.  It  further  appeared  that  the 
timber  used  by  the  plaintiff  was  openly  and  publicly  taken 
and.  used-  one  witness  stated  that  its  Value  did  not  exceed 
sixty-three  dollars,  and  another,  that  its  value,  was  not  equal 
to  the  amount  advanced  by  the  plaintiff  from  his  own  pock- 
et in  the  erection  of  the  bathing  house  «md  wood  house. 
The  judge  charged  the  jury  that  there  was  no  proof  to 
warrant  the  conclusion  that  the  defendant  had  probable 
cause  for  making  the  charge  imputed  to  him ;  and  if  they 
were  satisfied  that  he  had  made  the  charge,  that  it  was  un- 
trucy  and  that  the  defendant  was  actuated  by  express  malice^ 
they  must  find  a  verdict  for  the  plaintiff.  The  jury  found 
for  the  plaintiff,  with  $3000  damages.  The  defendant  asks 
for  a  new  trial. 

D.  Ijordjjun.  ^  J,  W.  Oerard,  for  the  defendant. 

H.  Nicollj  for  the  plaintiff. 

Bjf  the  Courty  Cowen,  J.  Thifr  is  an  action  in  which 
the  plaintiff,  Howard,  complains,  that  while  he  held  the  of« 
fice  of  inspector  of  the  customs  and  keeper  of  the  public 
stores  of  the  United  States,  the  defendant  falsely  libelled 
him  by  addressing  certain  letters  to  the  secretary  of  the 
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treasury,  charging  and  offering  to  prore  that  the  plaintiff  had 
been  guilty  of  fraud  in  th&  execution  of  his  trust  as  such 
keeper ;  specifying  particularly  the  conversion  of  timber  be- 
longing to  the  United  States  in  1832.  The  secretary  of  the 
treasury  wcub  the  officer  who  had  legal  cognizance  of  the  com- 
plaint, and  the  power  of  removing  the  plaintiff  on  its  being 
substantiated.  For  some  reason,  however,  the  investigation, 
which  we  must  presume  was  duly  made,  proved  so  unsatis- 
factory to  the  secretary,  that  he  thouf^ht  it  his  duty  to  deliver 
up  the  letters  to  the  plaintiff;  and  they  were  us^d  by  him  as 
evidence  to  the  jury.  The  defendant  had  given  notice  with 
his  plea,  that  he  would  prove  the  truth  of  his  charge  in  bar ; 
and  seems  to  have  entertained  the  confidence  of  being  able 
to  do  it,  till,  on  the  trial,  he  became  so  doubtful  of  success 
in  convincing  the  jury,  that  on  the  plaintiff's  resting,  he 
avowedly  abandoned  the  attempt,  and  staked  his  defence: 
1.  upon  the  unwarrantable  nature  of  the  prosecution,  and  2. 
on  evidence  that,  though  he  might  have  been  mistaken,  yet 
the  circumstanced  were  such  as  to  have  afforded  at  least 
probcAle  cause  for  the  representations  he  had  made.  The 
first  ground  was  presented  in  the  form  of  a  motion  for  a  non- 
suiij  insisting  that  the  plaintiff  nnUist,  as  in  the  ordinary  case 
of  a  malicious  prosecution,  show  a  want  of  probable  cause. 
The  judge  thought  otherwise,  holding  that  the  proof  given 
of  the  defendant's  ill  will  towards  the  plaintiff  was  enough 
to  carry  the  cause  to  the  jury.  This  presents  the  first  ques* 
tion  which  w^  are  called  upon  to  examine.  Does  a  com- 
plaint addressed  by  a  citizen  to  the  proper  tribunal  against 
another,  from  motives  of  ill  will  towards  the  latter,  subject 
the  complainant  to  an  action  of  slander,  as  for  a  libel,  unless 
it  be  apparent  that  it  was  without  probable  cause  ?  It  may 
be  put  still  more  shortly ;  is  it  subject  to  be  prosecuted  as  a 
libel  ?  Must  it  not  be  pursued  as  a  malicious  prosecution  or 
complaint  ? 

This  is  not  precisely  like  the  case  of  a  written  communi- 
cation between  private  persons,  concerning  their  own  affairs, 
nor  was  it  addressed  to  a  man  or  a  set  of  men  chosen  by  a 
voluntary  society,  a  bishop  or  presbytery  for  example,  and 
having,  by  common  consent  among  the  members,  a  power 
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to  redress  grievances.  It  is  therefore  not  necessary  to  inquire 
whetheri-  in  such  instances,  an  action  for  a  libel  may  not  be 
brought  in  the  common  form.  It  has  generally  been  so 
brought ;  and,  though  the  communication  has  been  deemed 
prima  facie  privileged,  yet  I  believe  where  ill  will  towi^rds 
the  plaintiff  has  appeared,  or  motives  of  inte^pest,  and  the  de- 
fendant has  failed  in  proving^  at  least  probable  cause,  the  ac- 
tion has  generally  been  sustained.  The  rule  in  respect  to 
such  mere  private  communications  seems  t;o  have  been  laid 
down  very  sensibly  by  Mr.  Jostice  J.  Parke,  in  Cockayne  v. 
Hodgkissony  6  Carr.  &,  Pajrne,  643.  The  defendant  had 
made  representations  by  letter  to  Lord  Anglesey  against  his 
game  keeper.  In  an  action  by  the  latter,  the  defendant  fail- 
e^to  prove  the  truth,  relying  on  the  good  faith  with  which 
he  made  the  communication.  The  judge  left  it  to  the  jury, 
mainly  on  the  letter  itself,  whether  it  was  siich  as  a  man 
would  write  merely  wishing  to  put  Lord  Anglesey  on  his 
guard,  and  cause  him  to  institute  an  inquiry ;  or  whether  the 
defendant  was  actuated  by  malice,  and  wished  to  supplant 
the  plaintiff.  In  the  former  case,  he  said  the  defendant  was 
entitled  to  a  verdict ;  in  the  latter,  4he  plaintiff.  This  too 
was  after  very  clear  proof  that  the  defendant  had  been  told 
the  stories  which  he  had  written  to  Lord  Anglesey,  and  seems 
to  have  had  probable  cause.  ^  He  had  also  been  requested  by 
Lord  Anglesey  to  give  him  information  of  any  thing  wrong. 
The  letter  was  put  on  the  naked  footing  of  a  libel ;  for  it  was 
said  the  defendant  could  not  prove  its  truth  without  a  plea  of 
justification ;  which  is  clearly  otherwise  where  an  action  is 
brought  for  a>  malicious  prosecution. 

The  princifAe  of  the  case  cited  and  a  number  of  others 
which  preceded  it,  is  very  obvious.  The  private  business 
of  society  could  not  be  Conducted  without  the  liberty  of 
speaking  and  writing  in  the  honest  pursuit  of  its  purposes, 
even  though,  under  other  circumstances,  the  words  would 
be  slanderous ;  and  though  all  that  is  said.bea  mistake,  yet 
the  words  shall  not,  for  that  reason  alone,  be  actionable. 
The  distinction  was  a  good  deal  considered  in  Bromage  v. 
ProsseTy  4  Bam.  &  Cress.  247,  where  it  was  allowed  in  a 
case  of  oral  slander.    And  see  Holt  on  Libels,  197,  also  De- 
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Icmy  V.  Jotiesj  4  Esp.  R^  191.  But  actual  ill  will  towards 
the  plaintiff  may  raise  a  presumption  in  the  mind  of  the  jury, 
that  the  appearance  of  a  lawful  purpose  was  assumed  in  or- 
der tp  injure  him.  When  they  are  brought  to  believe  this, 
it  is  their  duty  to  find  that  the  defendant  acted  in  fraud  of 
the  law,  which  gives  the  privilege,  and  award  damages 
against  him.  Whenever  the  communication  is,  for  this  or 
any  other  cause,  taken  out  of  the  protective  rule,  the  law 
acts  upon  it  directly  as  a  slander. 

The  rule  is  known  to  be  different  where  the  communica- 
tion made  or  caused,  is  in  itself  the  institution  oidL  judicial 
inquiry.  There,  if  it  be  apparently  pertinent,  it  is  absolute- 
ly exempt  from  the  legal  imputation  of  slander ;  and  the ' 
party  injured  is  turned  round  to  a  different  remedy,  an  ac- 
tion for  meUiciaus  prosecution  ;  wherein  he  is  bound  to  prove 
in  the  first  instance,  not  merely  that  the  communication 
was  made  in  bad  faith ;  but  that  it  was  not  countenanced 
by  probable  cause.  Such  is  the  familiar  instance  of  a  crimi- 
nal complaint  addressed  to  a  judicial  magistrate  or  a  grand 
jury,  which  results  in  a  warrant  or  an  indictment  1  Cur- 
zon's  Hawk.  654.  The  same  thing  may  be  said  of  any  oth- 
er definite  or  specific  step  in  the  progress  of  the  canSe ;  as 
the  presentment  of  the  bill  in  open  court  by  the  grand  jury, 
id.  or  the  publication  of  it  by  the  clerk  or  prosecuting  at- 
torney upon  arraignment.  And  yet  many  things  may  oc- 
cur incidentally  in  the  course  of  the  cause,  which  would 
subject  the  speaker  to  an  action  pf  slander.  Such  are  slan- 
derous words  spoken  untruly  and  impertinently  by  wit- 
nesses, or  by  counsel,  Ring  v.  Wheelerf  7  Cowen,  726. 
Such  words  communicated  in  writing  would  be  the  subject 
of  an  action,  as  a  libel.  The  ordinary  prosecutor  of  an  in- 
dictment may  doubtless  make  himself  liable  in  an  action  of 
slander  in  the  same  way,  by  what  he  may  incidentally  say 
of  the  case.  Serjeant  Hawkins  lays  down  the  rule  of  ex- 
emption, as  it  stands  upon  the  cases  in  respect  to  the  d^- 
nite  proceedings  in  a  cause,  without  any  qualification.  But 
he  throws  out  the  idea  upon  his  own  authority,  that  a  ma- 
licious prosecution  may  subject  the  guilty  participators  in  it 
to  an  action,  as  for  a  libel.    Hawk.  P.  C.  B.  1,  ch.  28,  i  8. 
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He  does  not,  however,  pretend  to  be  countenanced  by  au- 
thority ;  and  it  would  be  very  difficult  to  apply  the  sugges- 
tion even  to  the  prosecutor  of  an  indictment  any  more  than 
to  the  ministers  of  justice.  See  per  Best,  J.  in  Pairman  v. 
Iws,  6  Barn.  &  Aid.  648.  Sound  policy  would  seem  to 
exempt  the  prosecutor,  to  the  same  extent  as  the  grand  jury. 
Either  is  liable  to  an  action  for  corruptly  procuring  an  in- 
dictment ;  but  to  treat  it  directly  as  a  libel,  would  be  quite 
as  effectual  in  discouraging  due  inquiries  concerning  crime, 
when  applied  to  the  former,  as  to  the  latter.  The  law 
therefore,  seems  to  require  in  such  case,  a  remedy  more 
specific  in  form,  and  calling  for  more  evidence  to  sustain  it,' 
than  it  receives  as  sufficient  in  an  action  for  an  ordinary  li- 
bel. 

Another  class  of  writings  has,  in  practice,  been  pursued 
as  libels.  These  are  such  as  contain  false  and  scandalous 
matter,  addressed  to  executive^  administrative  or  other  offi- 
cers, entrusted  with  the  power  of  appointment  to  or  remo- 
val from  inferior  offices  '^  and  seeking  either  to  prevent  ap- 
pointments or  promote  removals,  on  charges  importing  v^ant 
of  integrity,  or  other  causes  of  unfitness.  Such  was  a  peti- 
tion to  the  council  of  appointment,  praying  the  removal  of  a 
district  attorney.  Thorn  v.  Blanchard,  6  Johns.  R.  608; 
a  deposition  made  with  the  view  of  presenting  it  to  the  gov- 
ernor of  Pennsylvania,  containing  charges  against  a  justice 
of  the  peace,  Cfray  v.  Pentland,  2  Serg.  &  Rawle,  23  ;  and 
a  memorial  to  a  board  of  excise,  remonstrating  against  the 
granting  of  a  tavern  license^  Vanderzee  v.  M^Qregor^  12 
Wendell,  646.  In  regard  to  such  writings,  there  isi^rtainly 
no  authority  for  saying  that,  in  form,  the  injur^^party  shall 
be  put  to  his  action  for  a  malicious  prosecution,  complaint 
or  remonstrance ;  nor  would  it,  perhaps,  be  safe  to  interpose 
such  a  restriction.  Although  the  reason  for  giving  comite- 
nance  to  information  may  be  of  as  much  force  as  that  in 
respect  to  judicial  prosecutions  for  crime,  yet  the  precautions 
against  ill-founded  charges  and  irregularities  in  conducting 
them  are  much  less ;  nor  is  there  any  restraint  by  settled, 
precedents  and  forms'of  proceeding.  To  this  intermediate 
class  between  judicial  prosecutions  and  privileged  commu- 
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nications  in  regard  to  matters  having  no  immediate  connec- 
tion with  the  functions  of  govemipent,  the  letters  in  question 
belong.  The  form  of  the  action  we  take  to  be  correct,  but 
this  is  certainly  tiot  decisive  of  what  shall  be  deemed  full 
proof  to  sustain  it.  Must  the  plaintiff  show  not  only  malice 
but  want  of  probable  cause,  the  same  as  if  the  action  had 
been  technically  for  a  malicious  prosecution  ?  The  evidence 
established  no  publication  at  large,  none  in  the  newspapers, 
no  reading  to  the  neighbors.  The  letters  were  addressed 
to  the  officer  having  the  power,  and  on  whom  rested  the 
doty  to  remove,  if  the  cause  assigned  were  found  by  him  to 
be  true ;  and  they  were  forwarded  directly  to  him.  Nothing 
impertinent  can  be  imputed  to  them.  There  is  not  the  least 
doubt  that,  so  far,  they  were  for  the  reasons  assigned  in 
Thorn  v.  Blanchard^  and  other  cases  already  cited  in  con- 
nection with  that,  as  much  without  the  doctrine  of  libel  as 
an  indictment.  They  were  equally,  not  to  say  still  more  so, 
upon  the  reasoning  of  Foirman  v.  Ives  aud  other  English 
cases  hereafter  to  be  noticed ;  for  some  of  the  latter,  I  think, 
take  them  absolutely  out  of  the  doctrine,  under  any  qualifi- 
cated.  They  very  nearly  resemble  the  printed  book  sought 
to  be  prosecuted  in  Rex  v.  BaiUe^  2  £sp.  N.  P.  91,  Gould's 
ed.  of  1811.  It  contained  an  accoimt  of  the  abuses  of 
Oreenwich  Hospital,  treating  the  officers  of  that  institution, 
and  Lord  Sandwich  in  particular,  who  was  then  first  lord  of 
the  admiralty,  with  much  asperity ;  but  copies  were  distri- 
buted among  the  governors  of  the  hospital  only.  On  motion 
for  a  criminal  information,  Lord  Mansfield  stopped  the  pro- 
secution on  the  point  that  such  a  proceeding  did  not  amount 
even  to  a  publiccUion.  He  put  it  on  the  ground  that  the  dis- 
tribution liad  been  confined  to  persons  who  were,  from  their 
situation,  called  on  to  redress  the  grievances  complained  of, 
and  had,  from  their  situation,  power  to  do  it.  If  this  was 
not. a  publication^  certainly  no  private  action  could  have 
been  maintained  as  for  a  libeL  Holt  on  Libels,  290,  N.  Y. 
ed.  1818,  The  party  must  have  been  turned  over  to  an  ac- 
tion for  a  malicious  prosecution  of  the  complaint,  in  which 
form  he  must  have  shown,  on  his  own  side,  a  want  of  pro- 
bable cause.    It  is  better  ,perhaps,  that  such  a  form  of  action 
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should  not  be  exacted.    There  is  room,  I  think,  for  saying, 
on  principle  and  authority,  that  on  showing  enough  to  take 
away  the  privilege,  that  is  to  say,  when  the  party  has  de- 
frauded the  rul6  which  confers  it,  he  is  a  false  libeller.    The 
rule  is  void  as  to  him.    What  facts  work  a  nullity  1    It  does 
not  follow  that,  because  we  allow  an  action  of  slander,  the 
defendant  should,  therefore,  be  put  to  justify,  as  in  the  ordi- 
nary action,  by  proving  the  truth.    That  is  not  so  even  as 
to  writings  which  concern  private  matters.    On  its  appear* 
ing  that  they  are  privileged,  the  defendant  is  protected  under 
the  generdl  issue,  until  malice  is  shown.    When  we  come  to 
information,  in  which  not  only  the  interests  of  the  private 
citizen  as  related  to  the  country,  but  those  of  the  nation 
itself  are  concerned,  the  difficulty  of  tnrnipg  a  case  against 
him  wherein  he  is  presented  as  prima  facie  in  the  path  of 
honest  duty,  certainly  ought  not  to  be  less  ;  and  both  the 
prevailing  opinions  in  Thorn  r.  Blanchard^  which  was  de- 
cided by  the  court  of  errors,  required  more.    They  held 
that  the  action,  though  in  form  for  a  libel,  was  in  the  nature 
of  a  malicious  prosecution.    UHommedieu,  senator,  said 
the  council  of  appointment  being  a  court,  if  he  might  so  call 
it,  to  hear  all  complaints  against  officers,  &c.,  there  is  an  im- 
plied protection  for  the  complainants,  unless  it  can  be  proved 
that  the  complaints   were   malicious.     6  Johns.    R.  627. 
Clinton^  senator,  carried  these  premises  out  more  distinctly 
to  their  consequences.    He  said  it  was  incumbent  on  the 
plaintiff  to  prove  that  the  petition  was /aZ^e,  malicMUs 
and  groundless ;  and  he  goes  into  the  reasons  at  length, 
repealing  and  illustrating  the  position.    Id.  629,  et  seq. 

The  case  of  Gray  v.  Pentland^  before  the  supreme  court 
of  Pennsylvania,  was  of  the  same  character ;  and  I  under- 
stand all  the  judges  as  admitting  that  the  smt,  though  in 
form  of  a  libel,  was  in  the  nature  of  an  action  for  a  mali- 
cious prosecution  ;  though  they  do  not,  like  the  opinions  in 
Thorn  v.  Slanchard,  throw,  in  express  terms,  the  onus  of 
showing  want  of  probable  cause  on  the  plaintiff.  Fairmmi 
V.  Ives^  5  Barn.  &  Aid.  642,  wa^  an  action  for  a  libel.  '  The 
paper  complained  of  was  a  representation  by  a  creditor  of 
the  plaintiff,  a  half  pay  officer,  addressed  to  the  secretary  at 
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war,  charging  him  with  fraudulently  evading  the  payment 
of  a  debt.  All  the  court  agreed  that,  if  the  representation 
was  honestly  made,  tti^at  was  a  defence  under  the  general 
issue.  Holrojfdy  J.  mentioned  as  an  analogous  case,  words 
spoken  by  a  barrister  in  the  course  of  a  cause,  in  which  he 
said,  **  it  may  not,  perhaps,  be  sufficient  to  allege  and  show, 
even  that  the  words  are  fklse  and  malicious,  without  also 
alleging  and  showing  that  they  were  uttered  without  rea- 
sonable or  probable  cause."  Best^  J.  said  he  did  not  think 
there  was  a  sufficient  publication  to  support  the  action  ;  and 
mentioned  the  case  of  Oreenwieh  BpspiteUi;  but  adds,  *'  if 
the  communication  be  made  maliciously  and  wiihaui proba' 
ble  causey"  an  action  will  lie.  In  Vanderxee  v.  AVOregor^ 
12  Wendellf  546,  there  was  a  failure  to  prove  either  malice 
or  want  of  probable  cause  ;  and  th^  court  said  the  plaintiff 
could  not  recover  without  proving  express  malice.  It  was 
unnecessary  to  go  farther.  The  court  professedly  acted 
upon  the  authority  of  Thorn  v.  Blanchard ;  and  they  could 
not  mean  to  imply  that  you  may  recover  on  showing  ma- 
lice, where  there  appears  to  have  been  probable  cause,  con- 
trary to  the  strong  exjM-essions  in  that  case,  nor  even  to  de- 
ny tbeX  the  plaintiff  must  himself  show  a  want  of  probable 
cause.  In  the  principal  case,  there  wds  nothing  to  throw 
JL  shade  of  suspicion  upon  the  motive.  It  was  the  simple 
remonstrance  of  a  neighbor  against  the  licensing  of  a  tip- 
pling shop,  which  is,  I  must  say,  somewhat  unfortunately, 
still  recognized  as  an  object  of  legal  protection,  lucri  causa. 
It  was  a  call  to  withhold  the  privilege  of  peddling  popular 
poison  from  hands  which  were  believed  to  have  abused  that 
privileg^.  It  is  to  be  feared  there  are  too  many  real  not  tb 
say  melancholy  causes  of  personal  offence  against  dealers 
in  alcohol ;  cases  of  private  suffering  which  may  engc^nder 
hatred  and  malice  in  those  who  are  reached  by  its  influence ; 
and  shall  their  state  of  mind,  where  they  act  upon  probable 
af^warances,  though  mistaken  in  the  fact,  be  imputed  to 
them  as  a  fraud  per  se  upon  the  protective  rule  1  In  Fair- 
man  v.  Ivesj  the  creditor  showed,  in  his  letter  to  the  secre* 
tary  at  war,  that  he  must  have  been  greatly  provoked  by 
the  apparently  mean  evasions  which  the  half  pay  officer  had 
YoL.  XXI.  42 
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practised,  to  avoid  the  payment  of  bis  honest  debt ;  and 
though  it  turned  out  that  the  creditor  was  mistaken,  the  court 
held  him  protected  by  probable  causey  without  regard  to  bis 
state  of  mind.  He  was  there  personally  interested  ;  and  the 
supposed  provocation  had  rankled  into  a  sinister  desire  to 
punish  the  deUnquent — express  malice  of  a  severe  complex- 
ion ;  yet  the  protective  rule  was  held  to  be  unbroken.  In 
this  cas.e  too,  as  we  have*seen,  Best,  J.  like  Lord  Mansfield 
in  the  case  of  Greenwich  Hospital^  denied  that  the  paper 
had  been  so  published  as  to  make  it  a  libel.  That  is  clearly 
going^  farther  than  did  Clinton,  senator,  in  Thorn  v.  Blanch- 
ard  ;  for  he  thus  not  only  demands  the  same  measure  of 
proof  as  in  an  action  for  a  malicious  prosecution,  but  the  same 
form  of  action  mutatis  mutandis^  while  JTiom  v.  Blanch- 
ardj  is  content  with  the  proof. 

If  the  action  is  to  be  regarded  as  standing  on  the  same 
footing  as  to  evidence,  with  one  for  a  malicious  prosecution, 
I  need  hardly  go  into  the  authorities  to  prove  that  whatever 
degree  of  malice  may  be  shown,  it  is  still  necessary  te  go 
farther,  and  establish  want  of  probable  cause.  The  cases 
of  Purcel  V.  M^Namara^  I  Campb.  199,  Indedon  v.  Beny^ 
id.  203,  note  (a)  with  id.  206,  note  (a)  and  the  authorities 
there  cited,  are  full  to  the  point.  The  cases  to  the  same 
point  are  yet  more  fully  collected  in  2Selw.  M.  P.  Philad.ed. 
1839,  p.  1079,  note  (2.)  And  vide  per  Nelson,  J.  in  Weaver 
V.  Toumsendy  14  Wendell,  193.  I  confess  I  am  strongly 
inclined  to  think  that  the  same  quantum  of  proof  is  necessap 
ry  in  actions  for  this  class  of  libels,  and  that  the  plaintiff 
should,  therefore,  have  been  nonsuited  ;  although  I  admit 
the  judge  was  right  in  saying  there  was  such  proof  as^  might 
be  taken  into  the  consideration  of  the  jury  on  the  question  of 
express  malice. 

But  admitting  the  onus  to  lie  on  the  defendant,  the  cases 
cited  agree  most  clearly,  that  actions  for  petitions  or  re- 
monstrances addressed  to  the  appointing  power,  being  quasi 
for  a  malicious  prosecution,  will  not  lie  where  it  comes  out 
on  the  whole  evidence,  that,  there  was  probable  cause.  I 
refer  particularly  to  Thorn  v.  Blanchardj  and  Oray  v.  Pent' 
landy  with  the  general  remark  that  they  are  entirely  sustain* 
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ed,  at  least  in  this,  by  the  whole  body  of  British  authority. 
Adequate  refereoces  will  be  found  in  Th&m  v.  Blanchard. 
The  marginal  note  to  Chray  v.  Pentland  states  that  such 
libels  are  <^  excused  if  they  did  not  originate  in  malice  and 
without  probable  cause."  Tilghman,  Ch.  J.  there  took  the 
view  most  favorable  to  the  plaintiff,  yet  remarked  :  ^^  hnj 
thing  which  satisfies  the  jury  that  the  proceeding  did  not 
originate  in  malice  and  without  probable  cause,  is  sufficient 
to  excuse  him."    2  Serg.  ^  Rawle,  30. 

At  any  rate^  all  the  cases  which  have  spoken  to  the  point, 
hold  that  probable  cause,  when  shown  by  the  defendant, 
will  make  out  a  complete  defence ;  or  is  receivable  in  miti- 
gation :  and  so  much,  at  least,  was  agreed  by  the  learned 
judge,  who  tried  the  cause  now  before  us.  It  was  recdved 
in  mitigation  where  the  libel  was  published  by  the  editor  of 
a  newspaper  against  an  elective  officer,  after  he  had  succeed- 
ed in  his  election.  Vid.  King  v.  Root,  4  Wendell,  114, 139, 
143.  Some  courts  have  held  that,  even  in  the  ordinary  ac- 
tion of  slander,  the  defendant  may  show  in  mitigation,  that 
a  person  told  him  what  he  uttered  as  a  slander,  especially 
where  the  slander,  in  terms,  professes  to  be  founded  on  a  hear- 
say. Kennedy  v.  Chregery,  1  Binn.  85.  It  will  never  do 
to  say  that  where  there  are  circumstances  raising  strong 
suspicion  of  official  misconduct,  the  friends  of  the  officer,  or 
persons  indifferent  alone,  shall  come  within  the  protection. 
It  is  important  that  others  more  ready  to  complain,  should 
be  equally  favored.  Thejre  is  no  reason  if  they  bear  actual 
ill  will  to  the  plaintiff,  why  this  should  remove  from  them 
what  would  be,  of  itself,  a  complete  shield  to  the  rest  of  the 
community.  This  brings  us  to  the  only  remaining  question 
in  the  case. 

Suppose  I  am  mistaken  as  to  the  enusj  was  th^re  not 
here  proof  of  probable  cause  ?  Or,  at  least,  so  much  evi- 
dence that  the  judge  was  not  warranted  in  withdrawing  the 
question  for  the  jury  ? 

The  plaintiff  himself  admits  that  he  took  the  timber  en- 
trusted to  him  as  keeper  of  the  public  stores,  and  converted 
it  to  his  own  use,  in  building  a  dwelling  house.  The  de- 
fendant saw,  or  at  any  rate  was  informed  of  the  fact  by  a 
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neighbor,  who  suggested  that  it  would  be  well  to  communi- 
cate the  fact  to  the  government.  This  the  defendant  did, 
at  the  same  tirbe  drawing  his  own  reference  that  the  act 
was  done  fraudulently.  Admitting  for  the  present,  that  the 
plaintiff  had  a  right  thus  to  convert  the  timber,  can  it  be 
said  that  his  conduct  was  so  entirely  pure  on  its  face,  as  to 
raise  no  misgivings  in  the  minds  of  his  neighbors  ?  They 
knew  him  for  a  public  trustee;  and  saw  him  converting  to 
h\s  own  use,  a  portion  of  what  he  had  in  charge.  They 
knew  nothing  of  the  manner  in  which  he  had  acquired  a 
title.  Suppose  one  of  them  had  seen  a  carrier  start  with  a 
box  of  goods ;  and  overtaking  him  on  his  way,  far  from  the 
eye  of  his  bailor,  had  afterwards  seen  him  in  the  act  of 
breaking  bulk,  and  selling  a  part  of  the  goods.  Such  a 
juncture  of  circumstances  would,  in  a  court  of  justice,  be 
prima  fade  evidence  of  larceny ;  and  could  it  be  said  that 
the  spectator  would  be  open  to  a  malicious  prosecutiBn  should 
he  procure  an  indictment  ?  If  his  neighbor,  happening  to 
see  the  same  thing,  should  inform  him  of  it,  and  urge  a 
prosecution,  this  would  heighten  his  suspicion.  It  would 
operate  as  an  additional  cause  for  the  prosecution.  Indeed, 
had  he  merely  heard  of  the  circumstance  from  the  observer, 
it  is  by  no  means  certain  that  he  would  not  be  justified  in 
giving  information  to  the  magistrate.  In  Cockayne  v. 
Hodgkisswij  before  stated,  the  judge  put  it  to  the  jury  to 
say,  whether  th^  defendant  had  been  told  by  a  third  person 
what  he  had  communicated  in  the  libel ;  and  whether  he 
believed  it ;  and  we  have  seen  that  the  same  thing  has  been 
received  as  mitigating  evidence  in  actions  for  common  libels 
and  slanderous  v^rds.  It  would  not  differ  the  case,  that 
the  carrier  had  secretly  bought  of  his  bailor,  the  articles 
which  ho  took  from  the  box,  unless  the  defendant  had  been 
informed  of  the  purchase.  Weaver  v.  Tawnsendj  14  Wen- 
dell, 192,  which  was  a  case  of  malicious  prosecution,  turn- 
ed on  the  fact  that  the  defendant  knew  the  plaintiff  had  a 
prima  facie  title  to  the  property,  for  stealing  which  the  de- 
fendant had  caused  him  to  be  indicted. 

I  do  not  see  that  the  case  at  bar  comes  materially  short 
of  the  supposed  carrier's,  except  in  the  degree  of  the  offence. 
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In  that,  the  ctrcamstances  would  raise  a  suspicion  of  lar- 
ceny ;  in  this  a  suspicion  of  embezzlement.  That  the  aot| 
was  done  openly,  is  by  no  means  conclusive  to  the  mind, 
nor  has  it  much  force,  unless  it  appear  that  the  owner  was 
present  -or  known  by  the  peculator,  to  have  means  of 
promptly  detecting  and  punishing  him.  With  others  it  might 
be  regarded  as  a  mere  affectation  of  conscious  innocence. 
If  the  property  taken  was  trifling  in  amount,  with  some,  that 
might  lull  suspicion,  while  with  others  it  might  increase  it, 
and  be  considered  as  an  index  to  greater  spoliations.  "  If," 
says  Washington,  J.  in  Wilmarih  v.  Mountford^  4  Wash. 
O.  C.  R  79,  84,  the  plaintift  «  by  his  folly  or  his  fraud,  ex- 
posed himself  to  a  well  grounded  suspicion,  the  prosecution 
had,  at  least,  probiible  cause  for  its  basis,  and  this  is  suffi- 
cient to  defeat  the  action." 

It  appears  tame  that  the  judge  in  this  view  of  the  mat- 
ter was  most  clearly  bound,  at  least,  to  have  left  the  ques- 
tion to  the  jury.  If  it  was  to  be  decided  as  matter  of  law 
and  that  is  generally  so  with  the  question  of  probably  cause, 
where  the  facts  are  undisputed,  Dallas,  J.  in  HiU  v.  YiUes^ 
2  B.  Moore,  80,  82;  Pangburn  v.  Bull,  1  Wendell,  345  ; 
€hrton  v.  De  Angelis,  6  Wendell,  418 ;  then,  I  think,  he 
should  have  told  the  jury  that  probable  cause  had  been 
established. 

But  it  is  objected  that  the  defendant  was  too  late  in  his 
offer  to  show  probable  cause,  after  he  had  set  up  on  the  re- 
cord, that  he  would  prove  the  truth.  It  is  a  sufficient  an- 
swer to  say  that  the  judge  did  not  think  so,  and  the  defence 
proceeded  on  the  ground  that  the  proof  was  admissible.  If 
the  defendant  had  been  denied  that  view,  non  constat  but 
he  might  have  pursued  bis  notice  of  justification  by  giving 
farther  evidence  of  its  truth.  But  independent  of  the  course 
thus  taken,  we  have  seen  enough  to  say  that  the  objection 
is  founded  on  a  misapplication  of  the  cases.  It  is  indeed 
generally  hrue  that  such  a  justification,  where  the  defendant 
fiiils  to  prove  it,  may  be  used  as  evidence  of  express  malice ; 
and  it  is  too  late  to  waive  it  at  the  trial,  and  resort  to  mis- 
take. Patty  V.  Stetson,  16  Mass.  R.  48.  Walworth,  chan- 
cellor, in  King  v.  Rooty  4  Wendell,  139, 140.    Clinton  v. 
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Mitchell,  3  Johns.  K  144.  Lent  v.  Butler,  3  Cowen,  370. 
But  the  rule  is  co-extensive  with  those  cases  only  where 
probable  cause  is  matter  of  mitigation  merely.  In  actions 
for  a  malicious  prosecution,  or  quasi  such,  where  it  makes  a 
bar,  the  reason  ceases.  It  was  never  held,  that  becanse  a 
nian  pleads  in  bar  specially,  or  gives  notice  of  special  matter, 
he  shall  be  cut  off  from  another  defence  which  is  receivable 
under  the  general  issue.  The  contrary  has  often  been  held* 
Levy  V.  Oadsby,  3  Cranch,  180,  186.  Smith  v.  Oregarp^ 
8  Cowen,  114.  FuUan  Bank  v.  Stafford,  2  Wendell,  483. 
Bradley  v.  Field,  3  id.  272. 

But  more.    It  is  not  quite  easy  to  see,  that  on  the  plain* 
tiff's  own  showing,  his  ease  was  exempt  from  a  still  stronger 
view,  had  the  defendant  chosen  to  pursue  it.    Swartwout, 
the  collector,  had  given  the  plaintiff  leave  to  take  the  tim- 
her,  and  the  letters  alluded  to  him  as  a  party  to  the  frauds 
which  were  going  on.    He  was  called  as  a  witness,  but  cer- 
tainly did  not  make  the  plainest  case  of  the  matter  against 
actual  embezzlement.    Admitting  him  to  have  had  a  right 
to  sell  the  timber  at  auction,  or  otherwise,  for  the  best  price 
he  could  get ;  that  did  not  authorize  him  to  give,  any  more 
than  it  did  the  plaintiff  to  take  it,  in  exchange  for  an  article 
of  mere  luxury,  or  at  most,  convenience,  viz.  the  bath  house 
which  the  plaintiff  volunteered  to  build  for  the  United  States. 
Nor  was  the  manner  of  payment  by  any  m/sans  the  most 
prudent.    Telling  the  plaintiff  to  carve  for  himself,  till  he 
was  satisfied,  m^ht  certainly  have  been  no  more  than  was 
due  from  Mr.  Swartwout  to  him  as  an  honest  neighbor,  had 
the  timber  in  question  belonged  to  him  in  his  o?cn  right. 
Holding  for  the  public,  it  at  least  laid  the  proceeding  open 
to  invidious  remark ;  nor  can  I  collect  that  Swartwout  took 
any  precaution  to  limit  the  amount  within  the  measure  of  a 
just  quid  pro  quo.    In  short,  a  carte  blanche  was  given  to 
the  plaintiff,  first  for  himself,  and  secondly  in  favor  of  the 
poor  inhabitants,  for  the  purposes  of  fuel.    I  repeat,  that  all 
this  might  have  been  very  well  as  a  disposition  of  Mr. 
Swartwout's  own  property ;  but  that  it  was  not  technical 
embezzlemeat  when  applied  to  the  public  property,  is  by  no 
means  clear.    It  might  not  have  been  morally  so ;  but  it 
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w4s  an  instance  of  snch  gross  neglect  in  a  few  things,  as 
might  well  lead  a  citizen,  jealous  of  the  public  rights,  to  ques- 
tion whether  the  same  practices  had  not  been  extended  to 
many  things  by  the  same  men.  Though  in  itself  a  "  trifle 
light  as  air,"  it  disclosed  a  principle  which  might  hare  oper- 
ated as  "  confirmation  strong"  that  more  extensive  peculation 
had  been  committed  in  secret,  especially  when  taken  in  con- 
nection with  the  late  poverty  of  the  plaintiff,  his  small  wages, 
bis  extravagant  living  and  the  now  splendid  mansion,  in  the 
erection  of  which  he  was  employing  the  property  of  the  na- 
tion. These  things  are  asserted  in  the  letter,  and  not  con- 
tradicted by  the  proof.  I  admit,  that  in  the  ordinary  action 
of  slander,  they  would  be  presumed  false.  In  this  we  have 
seen  the  presumption  is  reversed,  and  I  therefore  mention 
them. 

Had  all  the  circumstances  of  this  case  been  disclosed  to 
the  treasury  department,  1  cad  hardly  believe  that  its  up- 
right, able  and  sagacious  head  would  have  voluntarily  sur- 
rendered these  letters  to  be  used  as  evidence.    In  Gray  v. 
Pentland,  the  court  held  that  they  could  not  compel  the 
governor  to  produce  the  paper,  nor  would  they  allow  parol 
evidence  to  be  given  of  its  contents.    Being  a  complaint 
properly  addressed  to  him  as  a  visitorial  magistrate,  the 
court  held,  upon  the  ground  of  policy,-  that  they  would  not 
control  the  exercise  of  his  discretion,  nor  would  they  allow 
its  intended  effect  to  be  evaded  by  the  introduction  of  se- 
condary evidence.    In  this  they  were  fully  sustained  by  thd 
decisions  at  Westminister  Hall,  and  several  cases  which 
might  be  cited  from  American  books.     I  know  that  the 
right  of  remonstrance  may  be  abused ;  and  I  cannot  doubt 
that  the  secretary  was  pressed  with  what  the  defendant's 
counsel  admitted  at  the  bar :  the  great  public  services  and 
elevated  characler  of  the  plaintiff.    Had  the  defendant  print- 
ed and  published  bis  remonstrance,  the  case  would  have 
been  far  different ;  his  privilege  then  would  have  be^n  lost. 
Even  the  privilege  of  parliament  is  forfeited  by  a  member 
publishing  a  slanderous  speech  or  a  slanderous  report.    But, 
for  anght  that  appears,  these  letters  have  performed  no  other 
office  than  furnishing  a  sort  of  information,  vitfil,  above  all 
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things,  to  the  safe  operation  of  the  fiscal  department  of  the 
government.  At  any  rate,  whatever  may  be  the  general 
merit  of  the  plaintiff,  and  howtover  innocent  be  may  be  in  the 
particular  matter,  we  cannot  hold  the  defendant  criminal  for 
thus  communicating  what  the  plaintiffhas  been  so  unfortu- 
nate as  to  give  him  probable  cause  for  supposing  to  be  true. 

New  trial  granted. 


W.  &,  J.  Leo  Wolf  vs,  Merritt. 

Where  prenuaee,  ntuftte  in  the  city  of  New  York,  were  demised  for  ■  term 
over  dz  and  leis  then  nine  months,  "  at  the  yearly  rent  of  $300,  payable 
quarierlyt**  it  wab  held,  that  the  time  of  the  first  payment  of  rent  was 
not  deferred,  until  three  months  firom  the  date  of  the  lease,  but  that  the  rent 
was  payable  on  tlie  usual  t)narter  days,  for  the  payment  of  rent  in  the  eity , 
happening  after  the  date  of  the  lease. 

Error  from  the  New  York  common  pleas.  Merritt  sued 
the  Leo  Wolfs  for  seizing  and  selling  his  property  under  a 
distress  warrant  for  rent,  in  which  more  rent  was  claimed 
than  was  due,  and  after  a  tender  of  tlie  amount  actually  due. 
The  defendants  pleaded  non  cul  The  plaintiff  produced  a 
hase^  signed  by  William  Leo  Wolf,  stating  ia  substance, 
that  the  signer  on  the  first  day  of  October,  1835,  had  demised 
certain  premises,  situate  in  the  city  of  New  York,  to  the  plain- 
tiff, ^p  to  the  first  day  of  May,  then  next,  at  the  yearly  rent 
of  $300,  payable  quarterly.  The  plaintiff  also  produced  a 
receipt  signed  by  the  landlord,  dated  6th  November,  1835,  in 
which  he  acknowledged  to  have  received  of  the  plaintiff  "  the 
remnant  of  the  rent,  viz.  for  October,"  specifying  the  sum  of 
926  as  received  for  the  demised  premises.  «  On  the  second 
day  of  Aprils  1836,  the  property  of  the  defendant  was  seiz* 
ed  under  a  distress  warrant,  in  which'  the  landlord  claim- 
ed $90  as  the  balance  of  two  quarters  rent,  from  1st  Octo- 
ber, 1835,  to  1st  April,  1836.  The  warrant  was  signed 
"  For  William  Leo  Wolf,  J.  Leo  Wolf,"  and  J.  Leo  Wolf  di- 
rected  the  levy,  which  was  subsequently  approved  by  W. 
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Leo  Wolf.  Besides  the  above  sumoC  $26,  the  plaintiff  had 
paid  the  sum  of  $35<  The  distress  was  made  on  the  2d 
April,  atid  on  the  same  day  the  plaintiff  tendered  to  the 
marshal  who  made  the  distress,  the  sum  of  i|4p,  in  full  of 
rent,  interest  and  costs,  which  the  marshal  refused  to  ac- 
c^,  and  dn  13th  April,  sold  the  plaintiff's  property;  the 
sales  amounting  to  $84.  The  whole  case  turned  upon  the 
construction  to  be  given  to  the  lease  as  to  the  times  of  pay- 
ment. The  landlord  contended  that  the  rent  was  payable 
quarterly  commencing  from  the  date  of  the  lease ;  and  if  his 
construction  is  right,  there  was  990  due  to  him  on  the  first 
day  of  April,  after  ;^ deducting  the  payments  made.  The 
tenant  insisted  that  the  lease  ought  to  be  construed  in 
reference  to  the  quarter  days^  established  by  statute,  as  ap- 
plicable to  the  city  of  New  York ;  and  if  so,  he  was  liaiMe 
to  pay  on  the  first  day  of  November  the  one  tnontKe  rent 
then  due ;  bfi  the  first  day  of  February  a  full  quarter's  rerit, 
and  on  the  first  day  of  May  the  remaining  quarter's  rent ; 
and  according  to  this  construction,  there  was  due  at  the 
time  of  the  distress  only  four  mo9iths  rent^  viz.  $100,  of 
which  f  60  had  been  paid,  leaving  $40  as  the  sum  for  which 
a  distress  might  legally  be  made.  The  presiding  judge  aub- 
mitted  the  construction  of  the  loose  to  the  jury,  who  adopt* 
ed  the  plaintiff's  construction,  and  asBSSsed  his  damages  at 
$300,  at  which  amount  they  found  a  verdict  in  his  favor. 
The  defendants  having  excepted  to  the  submission  of  the 
question  of  construction  to  the  jury,  sued  out  a  writ  of  error. 

S.  SteifehSy  for  the  plaintift  in  error. 
/.  Qreenwoodj  for  the  defendant  in  error* 

By  the  Qmrt,  Nslson,  Gh.  J.  The  question  involved  in 
the  case  is,  whether  the  quarterly  payments  are  to  be  count- 
ed  from  the  first  of  May,  preceding  the  date  of  the  lease,  re- 
garding the  usual  quarter  days  in  the  city  of  New  York, 
and  which  are  fixed  also  by  statute  in  the  absence  of  any 
r^ulation  to  the  contrary ;  or  from  the  beginning  of  the 
term.    The  court  below  adopted  the  former  view  accord- 
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ing  to  which  there  was  only  $40,  ioiitead  of  $90  rent  in 
ari^ar. 

The  Iang«iage  of.  the  leQse  is  so  obscure^  that  the  intent 
of  the  partiies  cannot  very  satisfactorily  be  ascertained.  It 
is  so  much  so,  that  I  think  it  would  be  wrong,  to  xfiv^Tse  the 
judgment  below,  eren  if  we  might  incline  against  the  view 
taken  of  the  question  by  the  common  pleas.  There  are 
cases  so  nearly  balanced  and  doubtful  as  to  which  way  the 
right  lies,  that  different  minds  may  fairly  arrive  at  different 
conckisions,  aqd  upon  about  the  same  force  of  argument. 
They  are  not  cases  for  review,  nor  should  they  be  encour- 
aged. ,,    - 

My  own  impressions  upon  reading  .(he  tease^  are  in  ac^ 
cordance  with  those^f  the  court  below ;  what  has  mainly 
influenced  them  is,  that  the  landlord  evid^tly  had  in  his 
mind  the  whole  ymiiij  retit,  giving  that  as  the  criterion  by 
which  to  ascertain  the  rent  per  quarter--^  at  the  yearly 
rent. of  |^Q0,  payable  quarterly;*'  and  looking  at  the  con- 
nection here,  and  regarding  the>quartei:ly  payments  as  con- 
trolled in  respect  to  ^»me,  as  it  must  be  conceded  they^  tire 
as  to  amount,  by  the  term  yearly  rent,  they  are  properly 
calculated  from  the  first  of  jMntff,  that  being  the  b^inning 
of  the  rent  year  in  the  ^eity  of  New  York.    1 IL  S.  744,  i  1. 

Quarterly  payments  cannot  well  be  aj^Ued  to  a  term  of 
sBven  months ;  it  would  require  a  division  of  the  month  to 
carry  it  out.  And  the  difficulties  are  not  removed  by  the 
construction  insisted  upon  by  t|ie  counsel  for  the  plaintiffs 
in  error,  that  the  rent  became  due  at  the  end  of  each  quar- 
ter year,  beginnii^g  with  the  1st  October.  The  payments 
were  to  be  made  quarterly.  The  month  beyond  the  two 
quarters,  upon  this  view,  could  not  be  brought  very  consist* 
ently  within  this  phraseology :  at  least,  I  think,  the  language 
more  naturally  .refers  the  quarter  to  the  usual  quarter  days 
for  the  pp.yment  of  rent  in  the  city.  Then  the  rent  for  Oc- 
tober falls  within  the  quarter  ending  the  first  day  oi  Novem* 
ber.  The  parties  themselves  seem,  originally,  so  to  have 
understood  the  agreement,  and  I  think  it  best  supported  by 
the  language  used. 
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Though  the  court  below  erred  ia  not  deciding  this  as  a 
pure  question  of  law ;  the  error  is  immaterial,  as  the  jury 
came  to  a  right  conclusion. 

'    '    Judgmeot  affinned. 


NicHOLL  vs.  Mason  &  Spauldino. 

In  pleadiag  «  judgment  rdndered  by  a  jiutice,  it  is  not  necetMry  for  the  pur* 
poM  of  showing  juriadiction  in  tbo  mafp^tnto  to  allefs  that  a  pUint  was 
levied  or  procefs  iasned  ;  it  is  enough  if  facts  be  averred  showing  that  ha 
had  jurisdiction  oyer  the  poisons  of  the  parties  and  the  subject  matter  of 
the  action. 

A  suit  cannot  be  abated  by  a  plea  that  another  action  for  the  same  cause 
was  afterwards  commenced  ;  but  a  judgment  in  suob  second  suit,  in  favor 
of  the  plaintiff  inay  be  pleaded  in  bar  ai  ti  recovery  for  the  same  cause  of 
action. 

On  demurrtr  to  a  plea  puis  darrien  continuance,  it  cannot  be  objected  that  it  is 
not  verified  by  affidavit,  nor  that  it  is  accompanied  by  another  plea ;  such 
questions  can  be  raised  onty  on  motion. 

Demurrer  to  plea.  The  plaintiff  declared^n  ossumpsiL 
The  first  count  of  the  declaration  was  on  ajoitU  and  several 
note  made  by  the  defendants  ipr  the  sum  of  ^5,  payable 
to  the  plaintiff.  The  declaration  was  of  July  termy  1834 ; 
and  on  the  sixth  day  of  December  following,  Mason  one 
of  the  defendants,  pleaded,  first,  non-assumpsit  to  the  whole 
declaration ;  and  secondly ^  to  the  first  count,  that  the  plain- 
tiff  ought  not  further  to  have  or  maintain  his  action,  &c., 
because  after  the  commencement  of  thia  suit,  and  after  the 
last  continuance  thereof,  to  wit,  on  l^th  November,  1834, 
at,  dsc.,  the  plaintiff  sued  him.  Mason,  before  a  justice  of  the 
peace,  for  the  same  cause  of  action  specified  in  such  county 
that  the  parties  appeared,  that  issue  was  joined  and  the  ac- 
tion tried  before  the  justice,  and  judgment  rendered  on,  the 
merits  in  favor  of  the  defendant  Mason.  To  the  second 
plea  the  plaintiff  demurred,  assigning  for  causes  of  de- 
murrer, 1.  That  this  plea,  puis  darrien  continuance^  is 
pleaded  with  non-assumpsit;  2.  That  it  not  verified  by 
affidavit ;  3.  That  sufficient  is  not  stated  to  give  the  justice 
jurisdiction;  4.  That  the  plea  contains  no  proper  traverse^ 
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is  not  capable  of  traverse,  &c. :  to  which  was  added,  un  the 
argument,  the  objection,  6.  That  a  subsequent  action  can- 
not be  pleaded  in  bar  of  an  action  previously  commenced ; 
that  the  pendency  of  this  should  have  been  set  up  as  a  de- 
fence to  the  suit  before  the  justice ;  and  6.  That  a  judgment 
in  an  inferior  court  does  not  bar  an  action  in  this  court. 
Joinder  in  demurrer. 

A.  C.  Handf  for  the  plaintiff. 

D.  E.  Wh»der^  for  defendant. 

By  the  Caurtj  Bronson  J.  If  the  second  were  strictly 
a  plea  puis  darrien  centinuanoe^  the  objections  that  it  is 
pleaded  with  another  plea,  and  is  not  verified  by  affidavit, 
could  not  be  taken  in  this  form.  On  demurrer  there  is  no 
inquiry  about  collateral  facts ;  the  only  question  is,  whether 
the  pleading  is 'good  upon  its  face.  But  these  objections 
would  not  prevail  on  motion.  When  matter  of  defence 
arises  after  plea,  and  is  pleaded  puis^  it  is  a  waiver  of  the 
defence  originally  set  up,  and  the  plea  should,  in  some  cases 
be  verified  by  affidavit.  But  here  there  had  been  no  prior 
issue.  The  defendant  was  pleading  in  bar  for  the  first  time ; 
and  in  such  a  case  I  know  of  no  rule  which  either  required 
him  to  swear  to  the  plea,  or  precluded  him  from  setting  up 
as  many  different  defences  as  he  might  happen  to  have.' 

In  pleading  the  judgments  and  proceedings  of  inferior 
courts,  it  is  not  enough  to  aver  generally  that  the  court  had 
jurisdiction  ;  facts  must  be  stated  which  show  that  th^  court 
had  jurisdiction.  Cleveland  v.  Roger Sf  6  Wendell,  438. 
Sheldon  V,  Hopkins,  7  id.  435.  A  declaration  on  a  justice's 
judgment  has,  in  modern  times,  been  excepted  from  the  ope- 
ration of  this  rule.  Smith  v.  Mumford^  9  Cowen,  26.  Stiles 
V.  Stewartj  12  Wendell,  473.  Although  this  is  a  plea,  and 
falls  within  the  general  rule,  it  can,  I  think,  be  upheld.  It 
is  not  only  averred  in  general  terms  that  the  cause  of  action 
was  within  the  jurisdiction  and  cognizance  of  the  justice, 
huX  feicts  are  stated  which  show  that  the  averment  is  true. 
The  allegation  is,  that  the  party  was  impleaded /or  Me  same 
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caits0  rfadion  mentioned  and  specified  tit  the  first  count  ef 
the  dwiaratien.  That  was  a  promissory  note;  a  subject 
matter  clearly  withio  tbe  cognizance  of  the  justice.  Then, 
i3  to  jurisdiction  over  the  person,  although  the  pleader  has 
not  followed  tbe  precedents,  and  alleged  that  a  plaint  was 
levied,  or  process  issuedi  he  has  averred  that  the  parties  ap- 
peared in  the  action,  and  that  upon  issue  joined  therein,  the 
same  was  then  and  there  tri^d  before  tbe  justice.  A  volun- 
tary appearance  and  joining  issiie,  without  process,  is  suffl- 
cient.  This  plea,  then,  states  facts  which  show  that  the 
justice  had  jurisdiction  over  the  person  of  the  parties  and  . 
the  subject  matter  of  tbe  action ;  and  that  is  enough. 

The  pendency  of  another  suit  for  the  same  cause  of  ac- 
tion may  be  pleaded  in  abatement  of  a  suit  subsequently 
commenced ;  but  tbe  converse  of  the  proposition  does  not 
hold  true.  The  eriginalj  or  first  suit,  cannot  be  abated  by 
a  plea  that  another  action  for  the  same  cause  was  after- 
wards commenced.  Renner  v.  Marshal^  1  Wheat.  216. 
But  this  doctrine  does  not  overturn  the  plea.  The  defend- 
ant does  not  set  up  mattter  in  abatement,  but  in  bar  of  the 
action^  He  does  not  plead  the  pendency  of  another  suit, 
but  a  judgment  rendered.  The  plea  does  not  go  to  the 
form  of  the  remedy,  but  to  the  right  of  the  plaintiff,  ft 
shows  that  the  cause  of  action  which  tbe  plaintiff  once  had 
is  gone  forever.  I  can  see  no  good  reason  why  tbe  defend- 
ant should  not  be  at  liberty  to  set  up  this,  as  well  as  any 
other  bar  to  the  further  maintenance  of  the  action,  which 
may  have  arisen  since  suit  brought.  It  is  true  that  he  might 
have  pleaded  in  abatement  before  the  justice ;  but  the  omis- 
sion to  do  so,  cannot  be  construed  into  a  waiver  of  the  right 
toeet  up  matter  in  bar  which  had  not  then  arisen.  He  has 
omitted  no  opportunity  of  pleading  the  trial  and  judgment 
before  the  justice;  and  that  judgment  is  none  the  less  con- 
clusive because  the  defendant  might  have  got  rid  of  the 
notion  in  another  way.  If  the  plaintiff  had  recovered 
on  the  former  trial,  he  would  hardly  think  of  main- 
taining this  action.  It  would  be  giving  him  two  judg- 
ments agi^inst  the  same  party  for  one  debt.  But  the 
question  now  is  the  same,  in  principle,  as  it  would  be  if  the 
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plaintiff  had  jrecoTered  before  the  justice.  The  original 
ctauae  of  action  is  merged  and  g<me-^not  because  the  one 
party  or  the  other  prevailed  on  the  fornoet  trial ;  but  be- 
cause the  right  has  been  tried,  and  adjudged  one  way  or 
the  other. 

The  judgment  of  an  inferior  court,  acting  within  the 
scope  of  its  powers,  is  no  less  conclusive  than  the  judgment 
of  a  court  of  general  jurisdiction.  The  plea  is,  I  think, 
sufficient  both  in  form  and  substance. 

Judgment  for  defendant 


Blanchard  vs*  Elt  and  others. 

la  «n  tetioB  for  the  ncorery  of  the  price  itipaUted  for  the  buiMing  of  a  »team* 
hoot,  the  plaintiff  is  entitled  to  reoover  the  fall  amount,  without  anyde- 
dnction  by  way  of  recoupment  of  damaget  to  the  defendant  in  conseqnence 
of  damagee  rastaioed  by  him  for  the  Io*m  of  tripe  and  the  prqfite  retidtinf 
therefrom  occasioned  by  defects  in  the  boat  or  lU  machinery. 

The  defendant  in  anch  case  it,  however,  entitled  to  an  allowance  for  moneys 
neoeasarily  eipended  by  him  in  anpplyingr  defeete  in  the  Teasel  or  its  ma- 
chinery, so  as  to  make  it  conform  to  the  plan  specified  in  the  contract ; 
and  where  it  is  manifest  that  an  allowance  on  that  account  ou|pht  to  have 
been  made,  and  was  not  made  by  the  jury,  a  new  trial  will  be  granted. 

The  courts  of  ernnmon  law  seem  inclined  to  adopt  the  rules  of  the  civil  law  in 
respect  to  damages  for  the  breach  of  contracts  relating  to  personal  pro« 
pertyi  which  is  that  the  party  entitled  to  daim  performance  may  claim  dam* 
agee  for  the  non-performance  in  reepect  to  the  perticular  thing,  the  object 
of  the  contract;  but  not  such  as  may  have  been  accidentally  occasion- 
ed thereby  ta  reepect  to  hie  own  affaire — as  for  instance,  a  lessee  who  is 
«vioted  by  title  paramount  may  claim  the  expenee  of  removal  and  indem- 
nity for  advanced  rente^  bat  is  iaot  entitled  to  recover  for  (est  of  cuatam 
established  whilst  residing  in  the  house. 

It  is  no  bar  to  a  recovery  that  one  of  several  defendants  has  become  poo. 
seswd  of  the  right  of  action  prosecoted  against  him  and  his  co-defendantSt 
unless  bis  name  appears  upon  the  record  both  as  plaintiff  and  defendant. 

The  doctrine  of  damdgee  generally  considered. 

This  was  an  action  of  debt,  tried  at  the  New  York  circuit 
in  October,  1837,  before  the  Hon.  Ooden  Edwards,  one  of 
the  circuit  judges. 

In  September^  1834,  a  contract  was  entered  into  between 
the  parties,  by  which  the  plaintiff  engaged  to  build  for  the 


UTICA,  JVhY,  1839.  343 


Blakicbard  v.  Ely. 


defendants  a  steam-hoat^  intended  to  ply  on  the  Susquehan- 
na river  between  Ow^go  and  Wilkesbarre ;  the  boat  to  be 
completed  and  put  in  op^ation  by  the  first  day  of  May^ 
1835)  for  which  the  plaintiff  was  to  be  paid  the  sum  of 
$12,500.  The  boat  was  built  but  not  entirely  completed, 
when  she  was  (accepted  by  a  committee  of  the  defendants, 
and  proceeded  down  the  river  about  the  seventh  day  of  May ; 
she  was  accepted  on  condition  that  what  remained  to  be 
done  in  her  completion,  should  be  done,  and  which  was  not 
done  until  some  time  in  Julf/. '  On  her  return  to  Owego  she 
broke  her  shafts,  which  were  repaired  at  the  expense  of  the 
plaintiff.  This  delayed  her  four  days,  and  after  «he  again 
started  for  Owego  was  delayed  sixteen  days  more  by  reason 
of  the  lowness  of  the  water.  On  her  second  (rip  she  again 
broke  her  shafts,  and  the  defendants,  at  their  own  expense, 
procured  a  new  set  from  New  York,  which  cost  about  $700. 
The  defendants,  after  they  had  took  possession  of  the  boat,  en- 
laced her  wheels  and. made  olher  alterations,  and  proved 
that  the  guards  were  too  low,  and  that  the  expense  of  alter* 
ing  them  would  cost  $250.  Several  witnesses  for  the  de- 
fendants proved  the  iron  of  the  shafts  to  be  bad  :  in  this, 
however,  they  were  contradicted  by  the  plaintiff's  witnesses* 
It  was  proved  that  a  trip  between  Owego  and  Wilkesbarre 
could  be  performed  in  four  days  at  a  nett  profit  of  $100  per 
trip,  and  that  the  river  betvireen  those  places  is  navigable 
only  four  months  in  the  year.  When  the  plaintiff  first  rest- 
ed, the  defendants  produced  in  evidence  an  instrument  under 
seal,  bearing  date  2Sth  May,  1835,  executed  by  the  plaintiff, 
whereby,  for  the  consideration  of  $500,  the  plaintiff  assign- 
ed to  James  PumpeUy^  one  of  the  defendants  in  this  cause, 
the  contract  upon  which  this  suit  is  brought,  and  stated  there- 
in that  he  had  received  and  endorsed  upon  the  contract  the  sum 
of  $7976  34,  and  that  he  had  directed  his  attorney  to  pay 
over  the  balance  due  upon  the  contract,  when  collected,  to 
Mr.  Pumpelly,  after  deducting  certain  charges.  On  the 
production  of  this  instrument,  the  plaintiff  read  in  evidence 
an  instrament  efthe  same  date^  signed  by  Pumpelly,  where- 
by he  engaged  jLo  pay  over  to  the  plaintiff  all  moneys  he 
should  receive  by  virtue  of  the  assignment  made  to  him, 
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deducting  such  sums  and  interest  thereon  as  he  had  that  dap 
advanced  to  the  plaintiff.  The  defendants  insisted  that 
the  assignment  thus  executed  to  Pumpelly,  one  of  the  defend* 
ants  in  the  cause,  was  a  bar  to  a  recovery.  The  judge,  how- 
ever, ruled  otherwise,  and  instructed  the  jury  that  they 
should  deduct  from  the  amount  otherwise  due  to  the  plain- 
tiff such  sum  as  would  be  equal  to  the  expenses  necessarily 
incurred  by  the  defendants  in  remedying  such  defects  as  ex- 
isted in  the  boat  or  its- machinery ;  but  that  they  were  not 
authorized  to  take  into  consideration  the  delay  of  the  boat, 
or  loss  of  trips,  or  loss  of  profits  consequent  upon  any  defect 
in  the  boat  or  machinery  in  reducing  the  amount  of  the 
plaintiff's  recovery — the  damages  sustained  by  the  defend- 
ants from  those  causes  being  too  remote  and  consequential 
to  be  allowed  in  this  action,  and  the  remedy  of  the  defend- 
ants (or  any  injury  sustained  from  those  causes  being  by 
action  against  the  plaintiff.  The  jury  found  a  verdict  in  fa- 
vor of  the  plaintiff  for  $6240  31,  and  consequently  must 
have  allowed  the  whole  sum  of  $12,500,  with  the  interest 
thereof  from  1st  May,  1835,  deducting  only  the  sum  admit- 
ted by  the  plaintiff  in  his  assignment  to  Pumpelly  to  have 
been  received  by  him,  and  a  sum  of  about  $100  besides. 
The  defendants  asked  for  a  new  trial. 

iK  Stevens^  for  the  defendants. 

S.  P.  Staples^  for  the  plaintiff. 

Bff  the  Courts  Cowen,  J.  The  objection  that-the  assign- 
ment of  the  articles  of  agreement  by  the  plaintiff  to  one  of 
the  defendants,  should  have  been  received  as  a  bar,  is  found- 
ed on  the  principle  that  where  the  right  of  the  creditor  and 
the  liability  of  the  debtor,  or  any  one  of  several  debtors  meet 
in  the  same  person,  such  coincidence  works  a  release  by 
operation  of  law.  The  reason  is  that  a  man  cannot  sue 
himself;  the  action  is  suspended  by  the  voluntary  act  of  the 
creditor ;  and  is  gone  and  discharged  forever.  2  Wms'  Exec. 
Phila.  ed.  1832,  p.  811.  It  is  obvious  from  the  bare  state- 
ment of  the  argument,  that  it  must  mean  a  vesting  of  the 
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legal  rightj  or,  in  other  words,  a  right  to  sue  in  the  creditor's 
o^n  name,  in  the  person  of  his  debtor.  Otherwise  the  rea- 
son foila  It  will,  I  apprehend,  be  fodnd  apphcabte  to  those 
cases  only  where  the  same  individual,  in  order  to  sue,  must 
appear  on  the  record  both  as  plaintiff  and  defendant.  Main 
waring  y.  Newman,  2  Bos.  d&  Pul.  120.  The  case  of  Van 
Ness  V.  Forrestj  8  Cranch,  30,  will  be  found  an  authority 
for  this  distinction.  Besides,  it  is  suggested  that  the  assign- 
ment in  this  case  was  merely  by  way  of  pledge,  or  security  to 
one  of  the  deiendants  for  money  lent ;  the  plaintiff  thus  still 
retaining  his  interest  as  general  owner.  It  is  certainly  very 
clear,  that  even  if  he  could  have  divested  his  legal  interest 
by  an  absolute  assignment,  that  could  not  be  done  by  merely 
pledging  it ;  but  he  could  not  part  with  it  in  either  form. 
This  court  has  held  that  a  defendant  may,  before  suit  brought, 
purchase  a  chose  in  action  against  the  plaintiff,  and  use  it  as 
a  set  off:  and  we  have  often  held  that  the  assignee  is  the 
real  party,  and  shall  be  protected.  But  this  has  always  been 
held  in  an  equitable  sense,  which  would  rather  go  to  favor 
the  present  action  than  to  defeat  it. 

Did  the  judge  narrow  the  jury  too  much  in  the  rule 
of  damages?  The  plaintiff  had  failed  in  some  compara- 
tively trifling  respects,  to  make  so  perfect  a  boat  as 
he  had  stipulated  for.  The  shafts  were  not  of  adequate 
strength,  in  consequence  of  which  the  boat  was  inter- 
rupted in  some  of  her  trips ;  and  the  company  incurred 
expense  in  procuring  repairs  to  be  done,  and  in  towing  the 
boat  to  a  proper  place  for  undergoing  her  repairs.  All  this 
the  judge  left  to  the  jury  to  deduct  in  their  discretion,  from 
the  acknowledged  ,  balance  of  account  for  building  her. 
But  he  directed  them  not  to  allow  for  delays^  and  for  profits 
which  might  have  been  made  from  the  trips  that  were  lost. 
No  common  law  authority  was  cited  at^.the  bar,  one  way  or 
the  other,  having  any  direct  application  to  the  measure  of 
damages  in  such  a  case  as  this ;  nor  am  I  aware  that  any 
exists.  If  there  be  none,  it  is  somewhat  singular,  considering 
the  many  contracts  for  building  boats  and  other  vessels  which 
must  have  been  made  in  England  and  this  country.    We  have 
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to  regret  that  the  attention  of  the  counsel  seemed  to  have 
been  entirely  turned  from  the  character  of  this  claim  in  the 
abstract,  by  a  remark  of  the  judge  implying  that  damages 
for  loss  of  profits  were  admissible  in  a  cross  aetioriy  but  not 
in  mitigation.  This  led  the  counsel  for  the  defendant  to 
stop  with  citing  Reab  v.  McAllister,  8  Wendell,  115,  to 
show  that  proof  of  any  damages  arising  from  a  plaintiff's 
breach  of  the  contract  upon  which  be  sues,  may  be  received  to 
reduce  his  claim.  This  we  all  understand  to  be  clearly  so. 
The  counsel  for  the  defendant,  too,  merely  thought  it  their 
duly  to  cite  cases  showing  that  in  an  action  on  a  warranty  of 
laqd,  the  plaintiff  recovers  only  the  consideration  money 
paid,  with  interest  and  costs,  &c. ;  and  we  were  reminded 
particularly  of  one  reason  for  that  rule  as  given  by  Chief 
Justice  Sarage,  in  Dimtnick  v.  Lockwood,  10  Wendell,  150, 
viz.  "  That  it  would  be  ruinous  and  oppressive  to  make  the 
seller  respond  in  damages,  for  any  accidental  rise  in  value 
of  the  land  or  the  increased  value  in  consequence  of  the 
improverpents  by  the  purchaser.*'  He,  at  the  same  time, 
however,  notices  some  technical  reasons  for  the  rule  which 
render  it  less  decisive  in  respect  to  executory  contracts, 
especially  those  which  regard  personal  property.  The 
prevalence  of  the  rule  is  very  extensive  in  its  application  to 
covenants  of  title.  Vide  1  Selw.  N.  P.  633,  Phil.  ed.  1839. 
The  rule  is  more  pertinent  when  applied,  as  it  has  been  in 
several  cases  to  the  breach  by  failure  of  title  of  a  covo* 
nant  to  convey.  Baldwin  v.  Hfunn,  2  Wendell,  339. 
Sutherland,  J.  there  adopts  a  former  remark  of  Ch.  J.  Kent, 
importing  that  it  must  block  up  sales  of  real  estate,  if  the 
Tender  were  to  be  made  liable  iu  proportion  to  the  rise  of 
pfoperty*  It  is  added  on  the  same  authority,  that  ''The 
safest  rule  is,  to  limit  the  recovery  as  much  as  possible,  to 
an  indemnity  ibr  the  actual  injury  sustained,  without  regard 
to  the  projits  the  plaintiff  has  failed  to  make.''  Id.  406. 
This  was  A.  D.,  1829.  As  long  ago  as  1811,  in  Letcher  ▼. 
Woodson^  1  Brock.  212,  Marshall,  Ch.  J.  laid  down  the 
rule  ef  damages  on  a  similar  covenant,  in  nearly  the  same 
words  with  Mr.  Justice  Sutherland.  Combs  v.  Tarlton^s 
Admrs.y  2  Dana,  466,  7,  S.  P.,  A.  D.  1834.  This  rule 
would  cut  off  all  rise  of  the  value  intermediate  the  contract 
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and  time  fixed  for  its  execution.  The  rule  on  agreement  to 
sell  and  deliver  goods,  is  univeJrsQlly  broader ;  giving  the 
vendee  advantage  of  the  rise  in  market,  itnd  the  consequent 
advantage  of  profit  on  any  sale  which  he  might  have  made 
at  the  time  sttpiUated  for  delivery,  or  whenever  it  becomes 
due.  Snue  v«  HudcUestjmej  Sayer^s  Dam.  49.  See  many 
other  eases  cited  in  Ch.  J.  Marahall's  note  to  Lett^htr  v. 
Woodson,  1  Brock.  218.  Clark  v.  Pinnetfy  7  Cowen,  681, 
687,  and  the  cases  there  cited.  Nay  more,  under  circum- 
stances, the  rise  is  considered  even  down  to  the  time  of  the 
trial.  Id.  The  rule  of  damages  in  respect  to  contracts  for 
the  sale  of  chattels  is  the  general  one,  and  some  courts  have 
refused  to  depart  from  it,  in  measuring  damages  for  breach 
of  covenants  to  convey  real  estate.  Hopkins  v.  Lee,  6 
Wheaton,  109,  117,  118.  CanneU  v.  McLean,  6Har.  & 
Johns.  297.  I  do  not  dwell  upon  these  eases,  more  of  which 
may  perhaps  be  found.  In  both  classes,  the  courts  are  seek- 
ing after  an  indemnity;  that  is  to  say,  niaking  good  to  the 
vendee  what  he  has  paid  his  money  for.  Both  classes  of  cases 
profess  to  deny  the  allowance  of  damages  remotely  consequen- 
tial, as  of  profits  resting  in  speculation.  The  possible  or 
even  probable  use  to  which  the  vendee  may  put  the  property^ 
aside  from  a  market  sale,  is  clearly  excluded.  Going  upon 
analogy,  then,  suppose  the  6wners  of  this  boat,  the  defend-* 
ants,  had  sold  out ;  in  the  absence  of  evidence  that  there 
had  been  a  rise  of  the  boat's  value  in  market,  we  must  take 
the  stipulated  value  at  which  it  was  to  be  built,  Bailey  v. 
Clay,  4  Rand.  346,  and  then  the  sum  which  would  com* 
mand  the  materials  and  work  for  making  good  the  defects^ 
would  be  the  measure  of  damages  in  an  action,  or  by  way 
of  recoupment  in  a  defence.  In  like  manner,  a  contniet  to 
insure  a  cargo  will  not,  in  the  event  of  loss,  carry  the  speen-* 
ative  profits  of  the  adventure,  though  these  may  be  insured 
In  express  terms,  even  by  an  open  policy.  1  Phil,  on 
Ins.  320,  325.  Id.  46.  Yet,  insurance  is  called  pre-emi- 
nently a  contract  of  indemnity.  The  damages  are  what 
will  restore  the  value  of  the  cargo  on  ship  board  tx  the  port 
of  departure.  Id.  46,  et  seq.  The  rule  is  nearly  the  same 
in  respect  to  damages  for  breach  of  warranty.    The  defect 
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arising  from  the  vice  warranted  against,  must  be  made  good 
in  such  sense  that  the  article  shall  fetch  a  sound  price,  which 
prima  facte^  we  have  seen  is  the  one  agreed  on  between  war- 
rantor and  warrantee.  4  Band,  ut  supra.  2  Leigh's  N.  P., 
Philad  ed.  IB38,  p.  1506.  Caveat  emptor  in  search  of  a 
horse,  I  Rural  Lib.  N.  Y.,  No.  6,  for  1837,  p.  140.  Clare 
V,  Maynardj  7  Cam  &  Payne,  741  ;  1  Nev.  &  Perr.  701, 
S.  C.  Chesterman  v.  Lamb^  4t  Nev.  ic  Mann.  195  ;  2 
Adolph.  &  Eliis,  129,  S.  C.  I  Selw.  N.  P.,  ed.  b^ore  cited, 
p.  664,  tit  Deceit,  1. 1,  and  notes.  Bacon  v.  Brown,  4  Bibb, 
91.  Yet,  in  all  the  cases  mentioned,  as  in  that  of  insurance, 
there  is  no  doubt,  that  by  an  express  contract,  on  good  con- 
sideration, the  vendor  may  stipulate  expressly  to  indemnify 
in  respect  to  loss  of  profits  arising  from  the  defect  against 
which  he  contracts.  In  short,  it  will  be  seen  by  the  cases 
cited  and  many  more,  that  on  the  subject  in  question^  our 
courts  are  more  and  more  falling  into  the  track  of  the  civil 
law,  the  rule  of  which  is  thus  laid  down  by  a  learned  wri- 
ter :["  In  general,,  the  parties  are  deemed  to  have  contem- 
plated only  the  damages  and  interest  which  the  creditor 
might  suffer  from  the  non-performance  of  the  obligation,  in 
respect  to  the  particular  thing  which  is  the  object  of  it ;  and 
not  such  as  may  have  been  accidentally  occasioned  thereby 
in  respect  to  his  own  affairs.'^  1  Evans'  Poth.  91,  Lond.  ed. 
1806.  He  illustrates  the  rule  by  the  rise  of  value  in  goods 
which  the  promissor  fails  to  deliver.  He  adds,  if  the  les- 
sor's title  to  a  house  fail,  he  is  bound  to  pay  to  his  lessee 
the  expense  of  removal,  and  indemnify  him  against  the  ad 
vance  of  rents,  but  not  against  the  loss  of  custom  in  a  busi- 
ness he  may  have  established  while  residing  in  the  house. 
He  also  adverts  to  the  distinction  that  the  vendor  may,  not«» 
withstanding,  incur  liability  for  extrinsic  damages  of  the 
creditor,  if  it  appear  they  were  stipulated  for  or  tacitly  sub- 
mitted to  in  the  contract.  One  instance  is  that  of  stipula- 
ting to  deliver  a  horse  in  such  time  that  a  certain  advan- 
tage may  be  gained  by  reaching  such  a  place.  There  the 
debtor  shall,  on  default,  pay  for  the  loss  of  the  advantage. 
The  case  of  tacit  submission  is  illustrated  by  a  case  of 
demising  premises  expressly  for  use  as  an  inn.    There,  if. 
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Che  tenant  be  eiricted,  a  loss  of  custom  may  be  taken  into 
the  account  Id.  91,  92.  This  latter  rule  was  in  some 
measure  acted  upon  in  the  late  case  of  9lrigg9  v.  Dunght^ 
17  Wendell,  71.  There  was  a  promise  to  demise  a  tavern 
stand  at  a  day  certain,  which  was  refused  by  the  promissor, 
after  the  promissee  had  broken  up  his  former  residence^ 
and  proceeded  with  a  view  to  take  possession.  We  allow- 
ed  to  the  latter,  damages  for  removing  his  family  and  furni*, 
ture;  in  thts,  following  the  case  of  Ward  v.  Smith,  11 
Price,  19.  In  Bracketi  v.  McNair^  14  Johns.  R.  170$  the 
broken  contract  was  to  tmnsport  goods  from  one  place  to 
another ;  and  the  increase  of  value  in  the  goods  at  the  latter 
place  was  allowed  as  damages ;  though  even  this  principle ' 
of  estimate  seems  to  have  been  denied  in  the  previous  case 
of  Smith  V.  Richardson^  3  Caines,  219.^  In  another  case, 
the  plaintiff  sued  for  stone  delivered  to  be  used  in  building 
a  church,  and  the  defendants  claimed  a  recoupment,  be- 
eaase  they  had  not  been  delivered  at  the  day.  They  in« 
sisted,  among  other  things,  on  damages,  by  reason  of  their 
workmen  lyin,?  idle  for  want  of  the  material.  The  court 
did  not  deny  the  claim  absolutely  but  held  that  the  defend- 
ants, even  if  the  delivery  had  been  stopped,  would  have 
been  bomid  to  use  diligence  in  keeping  their  workmen  em- 
ployed on  other  materials,  to  be  supplied  as  soon  as  they 
eould  be  procured  ;  thus  avoiding  all  unnecessary  loss,  and 
that*  the  deduction  must  be  governed  with  a  view  to  that 
principle.  Miller  v.  Mariner^s  Churchy  7  Greenl.  61,  66. 
The  unreasonable  delay  of  workmen  stood  somewhat  on 
the  footing  of  unreasonably  delaying  the  boat  in  this  case, 
which  the  judge  refused  to  allow,  though  he  directed  that 
damages  might  be  due  for  taking  the  boat  to  a  proper  place, 
tor  being  repaired. 

But  to  go  the  length  insisted  upon  by  the  defendants, 
would,  I  apprehend,  transgress  what  the  law  should  allow, 
even  had  the  plaintiff,  without  fraud,  tortiously  broken  the 
machinery  of  this  boat,  as  by  a  negligent  collision,  in  navj. 
gating  his  own  boat.  The  profits  of  a  voyage  broken  up, 
are  constantly  denied  consideration,  even  in  questions  relat- 
ing to  marine  trespasses.     The  ^Amiable  Nancy ^  3  Wheat. 
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646,  660,  aBd  the  cases  there  cited.  Lu  Amistad  De  Rues 
6  id.  386,  389.  Of  course  1  lay  out  of  vieur,  as  do  all  the 
cases,  that  the  transaction  is  accompanied  with  wanton  out- 
rage, fraud  or  gross  negligence ;  the  cases  just  cited  from 
Wheaton,  sho^v  that  these  are  exceptions.  And  see  Mer- 
rib  V.  The  Tariff  Manufacturvig  Co.  10  Conn.  R.  384. 
The  case  of  De  Wint^  v.  WiUee,  9  Wendell,  326,  must,  I 
think,  have  been  regarded  by  this  court  as  a  fraudulent 
breach  of  a  covenant  to  keep  a  ferry  in  repair,  which  mate* 
rially  benefitted  the  plaintiff's  tavern.  The  defendant*  left 
it  unrepaired,  in  order  to  favor  bis  own  ferry«  Therefore 
damages  were  allowed  for  loss  of  custom  at  the  plain* 
'  tiff's  inn.  Pothier,  as  before  cited,  maintains  the  same  dia* 
tinction.  In  Nurse  v.  Barnes^  T.  Raym.  77,  the  defendant, 
in  consideration  of  £10,  promised  to  demise  a  mill  to  the 
plaintiff,  who  laid  in  a  large  stock  to  emr  loy  it,  which  he 
lost,  because  the  defendant  refused  to  let  him  have  posses- 
sion. The  jury  were  held  properly  to  have  assessed  the 
damages  at  £$00.  Very  likely  it  appeared  that  the  brei^h 
of  contract  was  committed  to  favor  some  particular  interest 
of  the  defendant  or  his  friend,  though  the  case  mentions  a 
aimple  refusal  to  perform. 

The  case  at  bar,  so  far  as  I  ha^  been  enabled  to  dis- 
cover from  the  evidence,  stands  entirely  clear  of  fraud.  If 
some  of  the  iron  used  for  shafts  was  rotten,  there  is  nothing 
going  to  fix  knowledge,  or  that  I  see,  gross  negligence  in 
the  plaintiff  or  his  superintendent.  The  extent  to  which 
the  iron  proved  bad,  was  doubtful,  though  the  jury  were 
authorized  to  infer  it  was  by  no  means  all  of  a  good  quality. 
There  is  no  proof,  however,  that  such  iron  was  used  inten- 
tionally ;  and  we  onght  not  to  infer  that  a  fraud  was  com- 
mitted by  any  one.  No  new  trial  can,  therefore,  be  granted 
on  any  error  of  the  judge. 

Still,  we  think,  complete  justice  cannot  be  done  without 
the  cause  being  submitted  to  another  jury ;  for  the  plain  in* 
feience  is,  that  they  totally  disallowed  any  thing  isehatever 
for  defects  in  the  boat.  The  plaintiff's  counsel  make  a 
computation  by  which  they  show  that  $62^  deduction  was 
made ;  but  even  this  assumes  that  interest  ran  on  the  bal* 
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ance  mentioQed  ia  the  assignment,  $4524  66  from  the  first 
of  May.  This  coiald  not  be  so-  All  parties  agreed  that  the 
boai  vae  not* finally  completed  till  pretty  well  along  in  July, 
and  she  was  accepted,  subject  to  completion.  At  most,  the 
interest  ought  not  to  run  till  after  the  job  was  finished.  It 
is  sufficient  to  say,  we  think  there  is  a  strong  preponderance 
of  evidence  in  favor  of  some  deduction. 

New  trial  granted,  on  payment  of  costs. 


Oranob  Oovktt  Bank  vs.  Dubois. 

A  9beriff  who  bolda  an  ezecutioii  agaivtt  the  property  of  the  defendaat  in 
the  proceeBft  is  not  bound,  it  teems,  to  suspend  proceedings  on  the  produc- 
tion to  him  of  WD  inwlvenfi  diBcharge  granted  to  the  defendant ;  at  all 
erenta,  if  he  do  so,  he  inenn  the  peril  of  an  action  against  him,  if  the  dis* 
ehaige  bediqwn  to  be  %9id. 

In  an  action  against  a  sheriff  who  nnder  such  drcumstaaces  suspended  pro« 
ceedings,  and  did  not  return  the  execution,  and  the  jury  found  that  the 
property  of  which  the  defendant  was  poesessed  belonged  to  a  third permmt 
aod  consequently  that  the  plaintiff  was  not  entitled  to  recover,  the  court 
refuted  to  grwut  n  neio  frtai;  although  the  verdict  was  not  warranted 
by  tha  evidencH-^-it  appearing  that  the  sheriff  on  being  serred  with  the  itis^ 
charge,  informed  the  plaintiff's  attorney  of  the  fact  and  desired  his  iostruo* 
tions  ;  that  no  instructions  were  given  ;  and  that  the  defendant  in  the  exe- 
cution had  become  in^olcent, 

Tms  was  an  action  onthe  iki^e,  tried  at  the  Ulster  cir- 
cuit, in  May,  1837,  before  the  Hon.  Charles  H.  Ruogles, 
one  of  the  circuit  judges. 

The  suit  was  brought  against  the  defendant  as  sheriff  of 
the  county  of  Ulster,  for  neglect  of  duty,  in  not  bringing 
into  court  the  amount  of  an  execution,  a  fi,fa.  put  into  his 
hands  for  collection  in  favor  of  the  plaintiffs  against  D.  S* 
Tdthill.  The  judgment  upon  which  the  execution  issu« 
ed  was  rendered  for  $735  96,  in  May  term,  1828,  and 
the  execution  was  delivered  to  a  deputy  of  tho  sheriff 
15th  November,  1830,  who  within  a  few  days  thereafter 
made  a  levy  upon  property  in  the  possession  of  Tktihill,  to 
an  amount  amply  sufficient  to  satisfy  the  execution.    Pre- 
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vious  to  this  time,  to  wit,  on  7th  November,  1829,  Tuthill 
had  ohXdiineA  8,  discharge  as  an  insolvent  dAtcr  from  all 
debts  owing  by  hi(h,  (under  the  iwthihird  aet,)  and  in  the  in- 
ventory of  his  debts,  presented  to  the  conmiisaioner,  together 
with  bis  petition,  was  inclitded  the  debt  of  the  plaintifb. 
Tuthill  apprised  the  deputy  of  those  facts,  and  claimed  that 
his  property  was  not  subgeet  to  execution  for  the  satisfac- 
tion of  debts  from  which  he  had  been  discharged.  The 
deputy  wrote  to  the  attorney  of  the  pTaintiifs,  who  had  is- 
sued the  execution,  informing  him  of  the  discharge,  and  re- 
questing his  instructions ;  desiring  at  the  same  time  an  in- 
demnity, should  he  direct  him  to  proceed,  as  without  it  he 
should  not  feel  safe  in  so  doing.  No  answer  "being  received 
to  this  letter,  all  further  proceedings  under  the  execution 
were  suspended  by  the  deputy.  On  the  trial  of  the  cause 
the  defendant  set  up  two  defences  :  1.  The  discharge ;  and 
2.  That  tlie  property  in  possession  of  Tuthill^  at  the  time  of 
the  levy  did  not  belong  to  Iiiro,  but  that  A.  D.  JS&per  was 
the  owner  thereof.  The  insolvent  discharge  and  all  the 
papers  relating  to  the  obtaining  thereof  was  read  in  evi- 
dence, and  the  counsel  for  the  plaintiff  insisted,  1.  That  the 
discharge  did  not  constitute  a  bar  to  this  action ;  and  2.  If 
an  insolvent  discharge  was  a  bar  to  an  action  of  this  kind, 
that  the  discharge  in  this  case  could  not  so  operate,  as  on 
the  face  of  the  proceedings  it  had  been  fraudulently  obtain- 
ed, and  consequently  was  void  ;  which  questions  were  re- 
served by  the  judge  Uy  be  decided  in  hanky  if  necessary. 
In  relation  to  the  other  defence,  much  testimony  was  given. 
Soper  claimed  to  hold  the  property  under  an  assignment 
executed  to  him  by  Tuthill,  on  4th  September^  1830,  and  it 
was  shown  that  TuthiU  had  become  insolvent  The  only 
question  submitted  to  the  jury  was  as  to  the  bona  fides  of 
the  assignment.  The  jury  found  a  verdict  for  the  defend- 
ant ;  thereby  establishing  the  bona  fides  of  the  transaction 
and  that  TuthiU  was  not  the  owner  of  the  property  at  the 
time  of  the  levy.    The  plaintiffis  ask  for  a  new  trial. 

/.  R.  Van  Duzer  ^  J.  A.  Spencer,  for  the  plaintifis,  who 
in  support  of  one  of  the  positions  contended  for  by  them, 
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viz.  that  the  sheriff  was  bound  to  proceed  under  the  execu- 
tion, notwithstanding  the  discharge,  cited  8  Cowen,  66^  192 ; 
18  Johns.  R;  52 ;  I  Wendell,  32. 

M.  T.  Reynolds^  for  defendant^ 

By  the  Court,  Nelson,  Ch.  J.  It  appears  to  be  well  set- 
tled, in  respect  to  the  privilege  of  the  person  of  the  defend- 
ant from  arrest,  that  the  sheriff  mdy  take  notice  of  it,  and 
decline  executing  the  process  ;  but  this  is  under  the  peril  of 
showing,  if  prosecuted,  that  the  exemption  is  well  foutided. 
Dougl.  671.  2  Black.  R.  1190.  11  Johns.  R.  433.  If  he 
does  arrest,  no  action  will  lie  against  him.  Id.  I  doubt 
whether  this  rule  should  be  aJ)iJied  in  respect  to  process 
against  property,  where  the  defendant  has  been  discharged 
from  the  judgment  under  the  insolvent  laws.  The  defend- 
ant in  the  execution  should,  in  such  case,  be  driven  to  his 
motion  for  relief,  as  the  delay  in  the  application  to  the  court 
can  work  no  great  injustice.  But  if  the  officer  should  be 
allowed  to  notice  the  discharge  it  shi)uld  be  under  the^  risk 
of  showing,  if  proceeded  against  by  the  plaintifi[*  in  the  exe 
cution,  a  case  that  would  entitle  the  defendant  to  have  the 
process  set  aside. 

I  am  aware  that  the  discharge  under  the  two-third  act  has 
been  held  conclusive  on  a  motion  to  discharge  from  arrest  on 
filing  common  bail.  1  Cowen,  50,  and  cases  thefe  cited.  A 
different  practice,  however,  prevails  under  the  act  of  1819, 
abolishing  imprisonment  for  debt  in  certain  cases.  .  1  Cowen, 
226.  But  1  do  not  believe  we  should  apply  the  above  rule 
to  the  case  of  an  application  to  relieve  the  property  from 
seizure  by  execution,  on  account  of  the  discharge — the  {rfain- 
tiff  should  be  allowed  to  question  its  validity. 

Conceding  the  discharge  in  this  case  to  be  void,  of  which 
there  cannot  be  much  doubt,  the  question  whether  the  pro- 
perty was  even  then  subject  to  the  execution  still  existed,  and 
Was  properly  submitted  to  the  jury,  under  the  peculiar  cir- 
cumstances of  the  case.  I  say  properly  submitted,  because 
no  objection  is  made  to  the  charge.  If  the  question  had 
been  between  the  plaintiffs  and  Soper^  we  might  have  beeQ 
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incliaed  to  interfere  with  the  verdict ;  indeed,  as  between 
them  it  could  not  be  8U9tained.  But  we  cannot  fail  to  see 
that  the  plaintiffs  have,  in  some  measure,  been  instrumental 
in  producing  a  result  of  which  they  now  complain,  and  upon 
which  they  seek  to  found  their  right  to  a  recovery.  -The^ 
sheriff  applied  ajt  once  to  the  attorney  for  instructions  when 
the  discharge  was  produced,  advising  him  of  the  fact^  and 
requesting  an  indemnity  if  he  desired  him  to  proceed.  It 
is  not  denied  but  that  the  letter  was  received,  and  no  answer 
was  given.  The  officer  might  well  conclude  that  the  plaintiff 
did  not  intend  to  contest  the  discharge  or  seek  to  hold  the 
property.  They  were  not  bound  to  give  the  indemqity,  but 
they  should}  at  least,  have  advised  the  sheriff  of  their  deter- 
mination, whatever  it  might  be.  The  jury  were  justified  in 
taking  the  most  favorable  view  of  the  transaction  for  the 
defendant,  as  it  would  be  unjust  now  to  hold  him  account- 
able for  the  property  after  it  has  passed  beyond  his  control, 
and  the  defendant  in  the  execution  has  become  bankrupt. 

«  New  trial  denied. 


The  Camden  and  Amboy  Rail  Road  and  Transporta- 
tion Company  vs.  Bei^knap. 

Common  oarriorg,  who  cany  paoaengoro  and  their  hoggage  as  well  as  mir- 
ohandixi,  are  anawerabla  under  their  common  law  UMUiy  for  the  haggagt 
ef  pasBengets  left  at  their  officea  in  charge  of  their  agents,  with  the  in- 
tention of  proceeding  with  the  same  in  the  next  train  of  can,  steam  boats 
or  other  eonyeyances  departing  from  the  place  where  the  baggage  is  de- 
posited. 

A  notice  of  *'  all  baggage  at  the  risk  of  the  ownen"  is  no  protection  to  com- 
mon carriers. 

A  general  exception  to  a  charge  delivered  to  the  jnry,  does  not  bring  up  any 
particular  remark  made  by  the  judge,  or  any  omission  in  such  chai^,  unless 
the  attention  of  the  judge  was  directed  to  the  point  at  the  time.  All  that 
will  be  done  on  such  an  exception  is,  that  the  general  bearing  of  Uie  charge 
will  be  examined,  and  if  that  is  not  plainly  injurious,  or  if  in  any  legal  mode 
of  putting  the  tnatter  the  verdict  must  necessarily  be  the  same,  a  new  trial 
will  not  b9  granted,  although  the  charge  may  in  some  particulara  be  erro- 
neous. 
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Error  from  the  superior  court  of  the  city  of  New  York. 
Belknap  brought  an  action  on  the  case  in  ihe  court  below 
against  the  company,  as  common  carriers  between  New 
York  and  Philadelphia,  for  the  loss  of  his  baggage,  being  a 
trunk  and  its  contents,  of  the  iralue  of  $300..  The  defen- 
dants pleaded  not  guilty.  On  the  trial  before  Ch.  X  Jones^ 
it  appeared  that  the  company  had  two  offices  in  the  city  of 
New  York,  the  one  at  number  12,  and  the  other  at  number 
14,  Washington  street.  In  August,  1833,  the  plaintiff  with 
his  family  arrived  in  the  city  of  New  York,  in  the  steam 
boat  from  Hartford,  Connecticut,  between  twelve  and  one 
o'clock  in  the  day,  on  their  way  to  Wilmington  in  the^tate 
of  Delaware.  The  plaintiff  immediately  proceeded  to  the 
office  (No.  12)  of  the  company,  for  the  purpose  of  taking 
passage  that  afternoon  for  Philadelphia  by  the  way  of  Tren« 
ton,  but  was  told  by  Blivettj  a  clerk  and  porter  in  the  office, 
that  he  could  not  go  that  afternoon — that  no  boat  left  to  go 
by  the  way  of  Trenton  until  the  next  morning  at  six  o'clock. 
The  plaintiff,  intending  to  go  in  the  next  morning  line,  asked 
Bliven  if  his  baggage,  consisting  of  three  trunks,  would  be 
safe  in  the  office,  and  Bliven  replied  that  it  would — that  he 
would  put  it  under  lock  and  key.  The  plaintiff  requested 
Bliven  to  do  so,  and  left  the  trunks  in  the  office.  About 
three  o'clock  in  the  afternoon  of  the  same  day  the  plaintiff 
returned  to  the  office  and  found  the  trunks  standing  where 
he  had  left  them,  when  he  complained  that  they  had  not 
been  locked  up,  and  Bliven  replied  that  he  had.  been  busy, 
but  he  would  do  it  immediately.  In  the  evening  the  plain- 
tiff went  again  to  the  office  and  found  two  of  the  trunks 
where  he  had  left  them — neither  of  them  having  been  lock- 
ed up — the  third  trunk  was  missing.  Bliven  could  give  no 
account  of  this  trunk,  but  said  he  supposed  it  had  been 
taken  away  by  mistake.  The  plaintiff  then  took  away  the 
two  remaining  trunks,  and  afterwards  pursued  his  journey 
by  another  line  of  conveyance.  There  was  a  closet  in  the 
office  where  it  was  usual  to  lock  up  baggage.  Bliven,  who 
was  sworn  for  the  defendants,  had  no  recollection  of  having 
seen  the  plaintiff  until  in  the  evening,  when  it  was  discover- 
ed that  one  of  the  trunks  was  lost.    He  said  they  were  in 
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the  habit  of  locking  up  baggage  in  the  lock  up  room  when- 
ever any  body  requested  it ;  that  he  always  considered  him- 
self bound  to  do  so  when  requested ;  that  both  deck  and 
cabin  passengers  were  in  the  ha^it  of  putting  their  baggage 
in  that  office. .  He  was  satisfied  that  he  did  not  undertake  to 
lock  up  the  plaintiff's  baggage:  but  in  tfiat  be  was  clearly, 
mistaken,  as  was  fully  proved  by  two  witnesses.  WyalL,  a 
public  porter,  testified  that  he  had  frequently  carried  baggage 
to  the  office  No.  12,  where  it  was  received  and  locked  up — 
that  there  is  always  a  man  at  the  office  to  receive  baggage, 
who  locks  it  up— that  they  are  in  the  habit  of  locking  it  up. 

Ira  Bliss,  a  witness  for  the  defendants,  testified  that  he 
was  the  agent  of  the  company  in  the  city  of  New  York :  that 
the  office  at  No.  12  is  only  for  the  accommodation  of  passen- 
gers  while  waiting  for  the  boats,  and  the  other  is  the  transpor- 
tation office,  where  goods  are  booked,  freight  paid  and  le- 
eeipts  given.  That  there  is  a. closet  in  No.  12  for  the  conve-  - 
nience  of  passengers,  where  their  baggage  is  locked  up  if  they 
require  it ;  that  Biiven  is  at  the  office  the  principal  part  of 
the  time,  and  has  charge  of  the  baggage ;  he  makes  entries 
at  the  office  and  receives  the /are  from  the  deck  passengers^ 
but  not  from  the  cahin  passengers,  who  pay  on  board  ;  that 
he  has  no  power  >to  make  contracts  of  any  kind.  The  wit- 
ness said  that  he  and  all  the  agents  of  the  company  have  ex- 
press orders  to  make  no  contracts  in  relation  to  baggage f 
that  a  notification  in  large  characters,  "  all  baggage  at  the 
risk  of  the  owners,^  has  at  all  times  been  fixed  up  in  the  of- 
fice  and  on  board  the  boats,  and  has  been  inserted  in  all  the 
company's  notices  in  the  public  papers ;  that  the  agents  have 
no  power  to  bind  the  company  for  bdggnge  in  opposition  to 
the  notice ;  that  the  passengers  have 'free  access  to  the  bag- 
gage and  full  control  over  it  in  the  office — it  is  delivered  to 
them  whenever  they  ask  for  it — that  when  brought  to  the 
boat  the  baggage  is  put  in  a  crate,  and  the  passengers  still 
have  free  access  to  it. 

The  defendants  moved  for  a  nonsuit  on  the  ground,  1.  that 
this  was  a  contract  for  a  deposit  which  the  company  could 
not  make  by  their  charter ;  2.  that  they  could  make  no  such 
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contract  for  a  deposit  out  of  the  state  of  New  Jersey ;  3. 
that  the  plaintiff  was  bound  to  prove  that  Bliven  was  the 
authorised  agent  of  the  company  to  make  such  contract ; 
and  4«  that  if  Bilfren  could  make  such  contract  to  bind  the 
company,  the  contract  as  proved  was  nudum  pactum,  and 
the  loss  .complained  of  proceeding  from  wmfBazance^  the  ac- 
tion could  not  be  sustained.  The  chief  justice  overruled 
the  motion  and  charged  the  jury  as  follows — '<  that  the  de- 
fendants, as  common  cdurriersy  if  they  received  the  plaintiff's 
trunks  as  the  baggage  of  a  passenger  to  be  carried  with  him 
by  their  line,  would,  on  common  law  principles,  be  answer- 
able for  the  loss  of  the  missing  trunk ;  but  ttmt  the  notice 
limiting^  their  liability y  if  it  readied  the  plaintiff  or  came  to 
his  knowledge^  controlled  the  common  law  rnle,  and  pro- 
tected them  from  responsibility,  unless  assumed  by  them  to 
the  plaintiff  by  contract,  or  unless  usage  and  the  permitted 
course  of  business  and  tbe  practice  of  their  office  has  been 
sucli  as  to  establish  that  office  in  the  consideration  and  belief 
of  passengers  and  others  having  intercourse  and  dealings 
with  it,  and  with  the  agents  and  servants  of  the  defendants 
conducting  it,  as  a  place  of  deposit  for  the  reception  of  the 
baggage  of  persons  intending  to  take  passag^e  by  their  line, 
in  the  absence  of  tlie  boat  and  until  her  arriv£il,  and  they, 
the  defendants  were  chargeable  on  that  ground  with  the 
custody  of  the  trunk  and  liable  for  its  loss.  That  proof  of 
the  actual  personal  knowledge  by  the  passenger  of  the  no- 
tice limiting  the  defendants'  common  law  liability  was  not 
indispensably  necessary ;  the  circumstantial  evidence  might 
be  such  as  to  supersede  the  necessity  of  positive  proof;  but 
that  the  circumstances  must  be  so  strong  and  conclusive  as 
to  satisfy  the  jury,  and  leave  no  doubt  on  their  minds  that 
there  was  no  positive  proof  of  knowledge  by  this  plaintiff 
of  the  notice,  but  that  there  was  strong  circumstantial  evi- 
dence, and  it  was  for  the  jury  to  judge  of  its  sufficiency  to 
satisfy  them ;  that  if  they  believed  from  the  evidence  before 
them  that  the  notice  was  known  to  the  plaintiff,  then  the  de- 
fendants would  be  protected  by  it  from  their  liability  as  ccur- 
riers  further  than  would  be  afterwards  stated  to  them;  other- 
wise they  would  be  under  their  full  coramoh  hw  liability. 
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That  if  the  jury  should  be  of  opinion  that  the  plaintiff  was 
apprised  of  the  defendants'  notice  limiting  their  liability,  the 
next  inquiry  for  them  would  be,  whether  the  defendants, 
notwithstanding  their  protection  under  that  notice,  have 
made  themselves  responsible  for  the  loss  by  an  express  un- 
dertaking for  the  safe  keeping  of  the  trunks,  or  by  any  im- 
plied engagement  or  obligation,  created  by  or  resulting  from 
the  course  of  their  business  as  carriers,  and  the  character 
they  have  allowed  to  be  stamped  upon  their  office  as  a  re- 
ceiving office  or  place  of  deposit  for  the  baggage  of  passen- 
gers to  go  by  their  line.  That  the  plaintiff  insisted  that  the 
defendants  were  bound  by  the  special  contract  of  their 
agent  to  lake  charge  of  his  trunks  and  safely  keep  them,  and 
if  the  plaintiff's  witnesses  were  to  be  believed,  the  agent  did, 
though  he  denies  it,  enter  into  such  an  engagement  with  the 
plaintiff.  But  there  was  no  sufficient  proof  of  his  authority 
to  make  such  a  contract  for  the  principals  ;  that  on  the  con- 
trary, in  the  view  taken  by  the  court  of  the  evidence,  he  was 
n6t  only  not  authorized,  but  expressly  forbidden  by  his  eni- 
ployers  to  enter  into  any  such  engagement;  and  his  em- 
ployment as  an  agent  in  that  office  by  the  defendants  did 
not  appear  to  the  court  to  impart  to  him  that  authority. 
Such  an  agreement  by  him  with  the  plaintiff,  therefore,  if 
made  by  him,  did  not  appear  to  the  court  to  be  binding  upon 
the  defendants.  The  question  consequently  arose,  whether 
the  defendants,  by  the  permitted  course  of  their  business  as 
carriers,  and  the  -mode  of  conducting  it  by  the  agents  at  the 
office  in  question,  had  impressed  upon  that  office  the  char-  ' 
acter  of  an  office  established  or  kept  by  them  for  the  recep- 
tion of  the  baggage  of  passengers  intending  to  go  by  their 
line,  to  be  kept  by  them  until  it  could  be  taken  on  board  the 
boat  ?  and  if  this  question  is  answered  in  the  affirmative, 
then  whether  they  were  guilty  otsuch  ntgligente  in  the  duty 
which  devolved  upon  them  in  the  premises  as  to  reader  them 
liable  for  the  loss.  That  it  was  in  evidence  that  the  agents 
and  servants  of  the  defendants  did  receive  the  baggage  of 
passenger^  at  that  office  in  the  absence  of  the  boat,  and  when 
required  did  put  the  same  in  the  inner  closet  and  lock  it  up, 
without  any  notice,  explanation  or  admonition  at  the  time 
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that  th^  same  was  to  be  otherwise  or  to  any  greater  extent 
at  the  risk  of  the  owners  than  it  would  be  if  on  board  the 
boat ;  and  if  the  usage  and  practice  of  passengers  to  deposit) 
and  of  the  defendants'  agents  and  servants  to  receive  and 
keep  baggage  intended  for  transportation  with  the  passen- 
gers by  their  line,  had  been  so  general,  uniform  and  long 
continued,  as  to  cause  that  office  to.be  considered  and  re- 
garded  as  the  receiving  office  or  place  of  deposit  estab- 
lished or  kept  by  the  direction  or  with  the  knowledge  of  the 
defendants,  for  the  reception  of  the  baggage  of  passengers 
intending  to  go  by  their  linci  and  applying  for  passage  in  the 
absence  of  the  boat,  to  be  kept  by  the  defendants'  agent 
and  servant,  and  locked  up  in  the  inner  closet  if  required, 
until  it  could  be  put  on  board  the  boat ;  and  that  passengers 
acting  upon  this  usage  and  the  presumption  and  understand- 
ing on  their  part  that  the  baggage  so  left  was  to  be  in  the 
chaise  of  the  defendants ;  and  if  the  jury  should  also  be  of 
opinion  that  the  neglect  to  place  the  baggage  of  the  plaintiff 
in  the  inner  closet  and  to  lock  it  up,  as  the  agent  was  re- 
quested to  do  by  the  plaintiff,  and  leaving  it  in  an  exposed 
situation  in  the  outer  office,  was  gross  negligence  in  the 
agents  or  servants  of  (he  defendants,  then  they  shonld  find 
their  verdict  tor  the  plaintiff,  otherwise  for  the  defendants." 
The  counsel  for  the  defendants  excepted  to  this  charge,  and 
the  jury  found  a  verdict  for  the  plaintiff  with  $300  damages. 
Judgment  having  been  entered  upon  the  verdict  the  defend- 
ants sued  out  a  writ  of  error. 

/  ArUhoriy  for  the  plaintiff  in. error. 

8.  P.  Staplesy  for  the  defendant  in  error. 

By  the  Courts  Brokson,  J.  When  the  judge's  charge  is 
not  confined  to  a  brief  statement  of  the  points  of  law,  but 
extends  to  a  review  of  the  whole  case,  any  particular  re- 
mark which  may  be  deemed  exceptionable  should  be  pointed 
out  at  thk  time.  Th^  jud^e  will  thus  have  the  opportunity 
of  explaining,  qualifying  or  correcting  what  he  has  said; 
and  if  he  refuse  to  do  so,  the  party  will  then  have  a  pointed 
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exception,  upon  which  his  right  to  a reviefw  cannot  be  qnes^ 
tioned. '  So  too,  where  the  judge  lays  down  a  numbeV  of 
.egal  propositions  for  the  guidanceof  the  jury,  some  of  which 
are  deemed  objectionabl^,  the  party  should  specify  at  the 
time  to  which  point  in  particular  his  exception  is  intended 
to  apply.  And  where <  any  matter  of  law  which  the  party 
may  ihink  applicable  to  the  ease,  has  been  omitted  in  the 
charge,  the  attention  of  the  judge  should  be  called  to  that 
fact,  and  he  should  be  requested  to  give  the  particular  in- 
struction to  (he  jury.  Until  this  has  been  done  the  party 
has  no  just  ground  for  complaint.  And  clearly,  a  general 
exceptioato  the  charge  delivered,  cannot  raise  any  question 
about  a  mere  omission  to  say  something  more,  which  was 
not. mentioned  on  the  trial. 

These  remarks  will  dispose  of  many  of  the  objections 
which  have  been  urged  against  this  judgment.  The  single, 
general  exception  which  was  taken  to  the  charge  by  the 
defendants  below,  cannot  authorize  a  critical  review  of  every 
particular  remark  which  fell  from  the  judge ;  nor  will  it  war* 
rant  us  in  reversing  the  judgment  because  we  may  think  that 
something  was  omitted,  which  mk^ht  very  properly  have 
been  included  in  the  instructions  to  the  jury.  The  most  we 
can  do  on  such  an  exception,  is,  to  examine  the  general 
bearing  of  the  charge,  and  if  that  is  not  plainly  injurious  to 
the  party  in  some  matter  of  law,  the  judgment  mu3t  be  af- 
firm^- 

I.  But  if  the  particular  objections  which  have  been  qrged 
in  the  argument  had  been  taken  on  the  trial,  I  should  not 
think  it  necessary  to  inquire  whether  every  part  of  the  charge 
is  in  harmony  with  all  the  rest,  and  with  the  law  of  the  land. 
This  case  does  not  call  for  such  a  review ;  for  on  the  facts 
proved,  and  about  which  there  was  no  cfontroversy  on  the 
trial,  the  plaintiff  below  was,  I  think,  clearly  entitled  to  the 
judgment  which  has.  been  rendered  in  his  favor.  Should  it 
be  conceded  that  the  charge  was  in  some  points  erroneous, 
still,  if  in  any  legal  mode  of  putting  the  matter  the  verdict 
must  necessarily  have  been  the  same,  the  judgment  ought 
not  to  be  reversed. 

The  notice  which  the  defendants  had  given  that  they 
would  not  be  answerable  for  baggage,  was  of  no  legal  im- 
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portauce,  and  must  therefore  be  laid  oat  of  the  case,  ffolr 
lister  y.  Notden,  and  Cole  y.  Ooodwin^  19  Wendcfll,  334, 
and  251.  We  may  also  disr^;ard  all  that  was  <aid  aboat 
an  express  contract  for  the  safe  keeping  of  the  baggage, 
and  about  the  authority  of  Bliven^  or  any  othef  agent  of 
the  cbmpany,  to  make  such  a  contract.  The  fects  Which 
remain,  and  about  which  there  was  not  a  particle  of  contro- 
versy, on  the  trial,  are,  that  the  defendants  were  common 
carrieit  l)etween  New  York  and  PhiladelphilBL,  and  that  they 
carried  passengers  and  their  baggage,  as  well  as  merchan- 
dize. In  conducting  this  business,  the  defendants,  either  for 
profit  or  conyenience,  or  both,  kept  two  officers  in  the  city 
of  New  York ;  in  one  of  which,  (at  No.  13  Washington 
street,)  they  were  in  the  habit  of  receiying,  and  if  requested, 
locking  up  Che  baggage  of  persons  intending  to  take  passage 
in  the  next  boat  that  should  depart.  .The  plaintiff,  intend- 
ing to  proceed  on  his  journey  by  the  next  boat,  deliver- 
ed his  baggage  at  this  office,  wnere  it  was  received  by 
Bliven,  the  defendants'  servant  or  agent,  with  full  knowledge 
of  the  purpose  for  which  it  was  delivered.  Now,  I  think  it 
quite  clear  upon  this  statement,  that  the  plaintiff'^  trunks 
were  in  the  possession  of  the  defendants,  as  common  car- 
riersy  and  that  they  were  answerable,  in  that  character,  for 
the  Safe  keeping  of  the  property.  The  trunk  was  lost  be- 
fore the  departure  of  the  next  boat.  On  these  facts,  and 
independent  of  any  other  contract,,  express  or  .implied,  for 
the  safe  keeping  of  the  property,  and  without  regard  to  any 
question  of  negligence,  the  judge  would  have  been  well  war- 
ranted in  instructing  the  jury  that  the  plaintiff  was  entitled 
to  their  verdict.  The  defendants  had  the  property  in  their 
possession  as  common  carriers,  and  were  answerable  at  all 
events  for  the  loss,  unless  it  was  occasioned  by  the  act  of 
God,  public  enemies,  or  the  fraud  of  the  owner — neither  of 
which  was  pretended. 

The  case  was  tried  before  we  had  formally  refused  to 
engraft  upon  our  code  the  modern  English  innovation  b£ 
allowing  the  carrier  to  limit  his  common  law  liability,  by  a  , 
notice  brought  home  to  the  employer.  Following  the  rule 
which  for  a  time  prevailed  in  Westminster  Hall,  the  learn. 
Vol.  XXI.  46 
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ed  judge  instmcted  the  jury,  that  the^  notice  whicb  the  de- 
fendants  had  given,  if  it  came  to  the  plaiutiff 's  knowledge, 
would  protect  the  defendants  from  responsibility  as  com- 
mon cai^riers.  The  judge  was  then  led  to  inquire  whether 
the  defendants  had  not  by  contract,  either  express  or  im- 
plied, made  themselves  responsible  for  the  safe  keeping  of 
the  baggage  in  tlie  office,  as  a  place  of  deposit.  There  may, 
perhaps,  be  some  difficulty  in  maintaining  this  part  of  the 
charge,  if  we  assume  that  the  judge  was  right  at  tht  outset 
on  the  doctrine  of  notice.  But  if  we  commence  with  ^hie 
common  law  rule  of  liability,  the  residue  of  the  charge  is  of 
no  importance.  Whether  right  or  wrong,  in  the  abstract, 
no  injury  has  been  done  to  the  defendants.     , 

Judgment  affirmed.. 


SiMONTON  vs.  Barrell. 


Where  by  a  itatute  law  of  a  state  in  whfch  the  jadgment  is  rendered,  the 
plaintiff  Is  aathorized  to  agree  wfth  the  defendant  after  the  latter  is  arrest- 
ed on  a  ea.  m.  that  he  may  go  at  large  without  payment  of  the  debt,  and 
yet,  that  the  plaintiff  may  satwequently  proceed  against  snoh  defendant 
by  a  new  execution  or  ^uch  ether  process  as  the  nature  of  the  case  may  re- 
quire  ;  rr  was  held^  that  within  the  equity  of  the  statnte  the  plaintiff  was 
entitled  to  maintain  an  action  of  debt  on  the  judgment,  where  the  defend- 
taX  had  departed  from  the  state  in  which  the  judgment  was  rendered  and 
had  come  to  reside  within  this  state. 

An  attorney  whcT  prosecutes  a  suit  to  judgment,  has  'not  power  by  Tiriae  of 
his  general  authority  to  discharge  a  defendant  from  arrest  on' a  ca,  sa. 
without  the  actual  payment  of  the  debt    - 

Error  from  the  superior  court  of  the  city  of  New  York. 
Barrell  sued  Simonton  and  declared  in  debt  on  a  judgment 
rendered  in  his  favor  against  the  defendant  in  a  circuit  coutt 
of  the  district  of  Columbia,  held  for  the  county  of  Washing- 
ton. The  defendant  pleaded  nul  tiel  record,  nil  debet  and 
payment.  Issues  being  joined,  the  cause  was  brought  to 
trial,  when  the  plaintiff  produced  an  exemplification  of  the 
record  of  judgment  and  rested.  The  defendant  produced 
another  copy  of  the  same  record,  with  entries  upon  it,  subse- 
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quent  to  the  judgment,  by  which  it  appeared  that  the  de- 
fendant had  been  arreste'd  on  a  capias  ad  satisfadendum^ 
issued  upon  the  judgfnent,  and  discharged  froni  sueh  arrest 
by  the  attorney  for  the  plaintiff  upon  an  arrangement  for  ihe 
future  payment  of  the  debt/  The  discharge  was  professed 
to  be  granted  in  pursuance  of  ah  act  of  the  legislature  of 
Maryland^  and  without  any  express  authority  from  the 
plaintiff.  The  act  of  Maryland,  passed  in' 1789,  was  pro- 
duced^ %y  which  it  is  enacted,  that  when  a  defendant  is  ar- 
rested on  a  ca,  sa.  if  the  plaintiff  with  the  consent  of  the 
defendant  elects  not  to  call  the  execution  during  the  term  to 
whieh  it  may  be  returned,  it  shall  be  lawful  for  him  t6  pro- 
ceed against  any  such  defendant  by  a  newes^ecution  or  sttch 
other  process  as  the  nature  of  the  case  may  require^  in  the 
same  nianner  as  he  might  have  done  if  such  defendant  had 
not  been  arrested  on  the  former  writ  of  execution.  Upon 
this  evidence,  the  defendant  contended  in  the  superior  court 
of  the  city  of  New  York  that  he  had  sustained  his  second 
aod  third  pleas.  The  court  ruled  otherwise,  and  the  jury, 
by  the  direction  of  the  court,  found  a  verdict  for  the  plain- 
tiff. Judgment  being  entered  6vl  the  verdict,  the  defendant 
sued  out  a  writ  of  error, 

$,  Sherwood,  for  the  plaintiff  in  error. 
O.  JBushnellytot  the  defendant  in  error. 

By  the  Courts  Oowen,  i  There  is  no  doubt  that,  at 
common  law,  the  judgment  would  have  been  extinguished 
by  the  consent  of  the  plaintiff,  on  whatever  terms,  to  dis^ 
charge  the  defendant  from  this  arrest.  But  it  is  equally 
well  settled  that  the  attorney  for  the  plaintiff  has  no  power 
to  allow  a  discharge  in  virtue  of  his  general  authority,  with- 
out the  actual  pajrment  of  the  money.  Kellogg  v.  Gilbert^ 
10  Johns.  R.  220.  In  the  case  before  us,  so  iar  from  any 
special  authority  in  the  attorney  being  shown,  the  record 
shows  affirmatively  that  he  had  none ;  and  that  part  of  the 
record  too  was  given  in  evidence  by  the  defendant  below. 

But  take  it  that  the  plaintiff  himself  had  signed  the  stipu- 
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lation  for  a  discharge,  there  can  be  no  doubt  that  this  action, 
was  maintainable  within  the  statute  of  Maryland.  The 
argument  against  that  is  founded  on  the  words  of  the  act 
which,  indeed,  expressly  gives  the  plaintiff  a  remedy  only 
by  farther  execution  or  other  proaess^  which  latter  word  may 
in  strictness  be  confined  to  a  scire  facias.  It  is  enough  to 
say  the  statute  is  remedial,  and  that  its  equity,  therefore,  ex- 
tends ta  an  action  of  debt  also.  It  has  been  held  that  a 
statute  giving  a  remedy  against  eiecutors  extends  totidmin- 
i^trators,  because  both  are  in  pari  raiiane.  A  defendant 
leaving  the  jurisdiction  of  a  state  wherein  judgment  is  ob- 
tained against  him,  on  action  of  debt,  the  only  remedy  r^ 
tidainingis  ^ually  within  the  reason  which  gives  an  execu- 
tion or  a  sci.  fa.  at  the  hands  of  a  domestic  tribunal.  It 
would  be  an  outrage  upon  the  intent  of  the  legislature,  to 
say  that  the  defendant  could  evade  the  act  by  stepping  over 
the  line  at  which  the  laws  of  Maryland  cease  to  operate. 
The  act  gives  no  remedy  to  the  executors  or  administrators 
of  the  plaintiff.  Suppose  hb  had  died ;  would  aU  remedy 
have  died  with  him  7  Such  would  be  the  effect  of  the  strict- 
ness contended  for.  Numerous  cases  are  collected  in  Dwar- 
ris  on  Statutes,  718,  721,  wherein  remedial  acts  have  been 
extended  to  cases  and  persons  not  within  the  words ;  and 
many  decisions  noticed  there,  will  be  found  to  have  carried 
the  equity  beyond  the  words  in  cases  much  less  plainly  with- 
in the  general  meaning,  A  provision  against  fraudulent 
feoffments  was  extended  to  fraudulent  grants,  fines,  recove- 
ries, and  all  other  conveyances.  A  statute  giving  a  writ  of 
entry  in  casu  proviso^  was  held  extended  by  equity  to  a  writ 
of  entry  in  consimili  casu.  A  statute  gave  remedy  to  a  re- 
versioner ;  by  equity  it  was  held  the  same  remedy  in  a  like 
case  should  be  extended  to  a  remainderman;  and  an  act 
forbidding  the  warden  of  the  fleet  to  let  prisoners  in  execu- 
tion go  out  of  the  prison  was  extended,  to  all  other  jailers 
in  the  kingdom.  The  statute  which  gave  to  executors  an 
action  of  trespass  de  bonis  asportatis  in  vita  testatorisy  is  a 
familiar  instance.  It  has  been  extended  by  equity  to  every 
injury  which,  during  hisJife,  tended  to  subtract  from  the 
personal  estate  of  the  testator ;  even  to  an  action  against 
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a  sheriff  for  a  false  return,  or  removing  good^  after  notice 
of  rent  due.  1  Williams'  Ex.  sil^  612,  Philad.  ed.  1832. 
It  would  be  strange,  after  all  this,  if  courts  could  feel  them- 
selves 80  fettered  by  words,  ais  to  say  that  a  statfite  which 
gives  a  remedy  by  scire  facias^  would  not  extend  to  an  ac- 
tion of  debt.  There  is  scarcely  a  difference  even  in  form 
between  the  two;  and  none  whatever  in  the  substantial  ob- 
ject. But  allowing  a  new  execution,  is  clearly  enough  to 
lay  tlia  foundation  of  a  similar  construction.  The  judgment 
must  be  affirmed. 

Juc^gment  affirmed. 


Thorn  vs.  Smith  &  Wright. 

A  deelaraiioB  by  a  partner,  thoii|rh  made  during  the  eziateiice  of  a  partner- 
ship,  that  a  liability  incurred  by  a  third  perMm,.at  hit  request,  in  the  bor- 
rowing of  a  sum  of  money,  was  for  the  benefit  of  the  firm,  is  not  binding 
upon  hii  co-paitner. 

Had  a  note  been  given  in  tke  partnership  name,  the  rule  would  have  been 
different ;  then  the  onue  would  have  lain  upon  the  co-partnier  to  show  that 
the  note  was  given  for  the  individual  debt  of  t)ie  partner  who  gave  it. 

This  was  an  action  of  cLssumpsii  for  money  paid.  The 
declaration  contained  the  money  counts  only ;  Wright  alone 
was  brought  into  court.  On  the  trial  it  was  proved,  that 
in  September,  ijB35,  the  defendants  were  partners  in  the 
saddling  business ;  which  partnership  has  since  been  dis- 
solved. Previous  to  the  dissolution.  Smith,  one  of  the  de- 
fendants, told  a  witness  that  he  wanted  to  borrow  tlOO  for 
the  partnership,  and  that  he  applied  to  the  plaintiff  to  aid 
him  in  procuring  the  money ;  that  the  plaintiff  told  him  to 
draw  his  note  for  $200  that  he  would  endorse  it,  and  take 
one  half  of  the  sum  for  his  own  use.  That  a  note  was  ac- 
cordingly drawn  and  endorsed,  which  he  (Smith)  procured 
to  be  discounted,  and  that  he  paid  one  half  the  sum  receiv* 
ed  to  the  plaintiff.  When  the  note  fell  due,  the  plaintiff 
look  it  up.  This  witness  further  testified  that  the  business 
was  done  in  Smithes  name  and  that  Wright  was  not  gene^ 
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rally  known  in  the  concern.  The  note  was  proved  to  be 
lost,  but  it  was  shown  to  have  been  a  note  signed  by  Smith, 
pajrable  to  the  order  of  the  plaintiff  ninety  days  after  date, 
and  to  have  bom  date  3d  or  6th  September,  1835.  The 
plaintiff  claimed  to  recover  one  half  its  amount,  with  the  in- 
terest tliereo£  The  counsel  for  the  defendant  Wright  insist- 
ed that  the  plaintiff  was  not  entitled  to  recover ;  that  the  evi- 
dence did  not  sustain  the  declaration  ;  that  the  plaintiff  should 
hav%  averred  the  partnership,  or  that  the  note  was  made  in 
the  partnership  name  /and  that  the  declaration  of  Smith, 
made  subsequent  to  the  creation  of  the  debt,  was  not  sufficient 
to  charge  Wright.  The  circuit  judge  overruled  these  objec- 
tions, and  the  jury,  under  his  direction,  found  a  verdict  for 
the  plaintiff.    The  defendant  asks  for  a  new  trial. 

ilf.  T.  Reynolds,  for  the  defendant 

J.  Holmes,  for  the  plaintiff. 

By  the  Court,  Nelbqn,  Ch.  J.  It  was  not  competent  for 
Smith  by  his  declaration,  even  during  the  existence  of  the 
partnership,  to  change  what  on  the  face  of  the  transaction 
appeared  to  be  an  Individual  debt,  into  a  debt  against  the 
firm.  The  plaintiff  did  not  suppose  that  he  was  dealing  with 
the  firm  when  he  loaned  his  credit ;  but  the  contrary.  The 
utmost  length  the  cases  have  gone  i^  to  subject  the  firm, 
where  the  money  has  been  borrowed  by  one  of  the  partners 
expressly  for  the  benefit  of  the  partnership.  16  Wendell, 
605.  To  sanction  the  principle  contended  for  would  enable 
a  partner  at  any  time  to  turn  all  his  individual  liabilities 
upon  the  partnership. 

Had  the  note  been  given  in  the  partnership  name,  a  dif- 
ferent rule  might  ptevail.  Then  the  onus  would  lie  upon 
Wright  to  show  that  it  was  given  for  Smithes  individual, 
debt.  No  such  fact  is  shown.  What  the  nanie  of  the  firm 
is,  no  where  aiq)ears.  If  SmithU  name  alone  constituted  it, 
that  fact  should  have  been  proved  ;  and  even  then,  I  ap- 
prehend, it  would  have  been  necessary  further  to   have 
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shown  that  the. note,  when  given,  was  avowedly  given /or 
the  Jirmj  and  in  that  capaeUy — the  signature  alone  not  ne- 
cessarily indicating  such  facts. 

New  trial  granted. 


The  City  Fire  Insurance  Company  of  N.  Y.  w  J.  &  H. 

P.    CORLIES. 
A  deHruction  of  merchandixe  insurad,  hy  the  hUnoing  up  with  powder  of 
'  a  bttUding  in  which  it  iom  ttored,  under  the  direction  of  a  chief  raagiatrate 
of  a  city  to  preYent  the  .tpreadiDfr  of  a  conflagration,  waa  BEf«D  to  be  a 
peril  invared  against  in  a  policy  against  fire,  and  the  inanrers  adjudged  lia- 
l>le  for  the  Iosb,  where  it  appeared  that  the  fire  would  have  destroyed  the 
building  had  it  noii>een  blown  np. 
The  power  thus  ezereieed,  though,  it  riionld  be  admitted  to  have  been  illegal- 
ly exercised,  does  not  bring  the  cabe  within  the  exception  exempting  the 
assareiB  from  liability  in  case  of  loss  arising  fVom  usurped  power.    The 
usurped  power  provided  for  in  a  policy  means  a  ueurpation  of  the  power  of 
government,  and  not  a  mere  excess  of  jurisdiction  by  a  lawful  magistrate. 

Brror  from  the  superior  court  of  the  city  of  New  York. 
The  plaintiffs  in  error  were  defendants  below.  The  action 
was  on  a  policy  of  insurance  dated  December  9,  1836,  by 
which  the  company  insured  the  plaintifiQi  for  the  period  of 
four  months  and  twenty-two  days  against  loss  or  damage  by 
fire,  to  the  amount  of  $3000,  on  earthen-ware  in  crates, 
contained  in  the  brick,  slated  store  No.  76  Pearl  street.  New 
York.  In  the  declaration  the  4oss  was  alleged  to  have  hap- 
pened, by  and  through  the  explosion  of  large  quantities  of 
gun-powder  and  by  fire.  On  the  trial  it  appeared  that  in 
the  great  fire,  on  the  morning  of  the,  17th  of  December, 
1836,  the  store  No.  76  Pearl  street,  was  blown  up  with  gun- 
powder, and  the  goods  insured  totally  destroyed.  The  ex- 
plosion was  ordered  by  the  mayor  of  the  city,  to  arrest  the 
progress  of  a  fire  then  raging  to  the  east  of  this  store.  The 
building  next  to  the  store,  but  not  the  store  itself,  was  on 
fire,  at  the  time  of  the  explosion.  The  buildings  all  around 
this  store,  in  every  direction,  took  fire,  and  were  more  or 
less  burnt  or  totally  destroyed  by  the  course  of  the  flames  ; 
and  according  to  every  probability  the  fire  would  have  de- 
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stroyed  the  store  in  question  with  its  contents^  hcid  it  not  been 
blown  up.  The  crates  after  they  fell  were  coDsiimed  by 
fire.  The  defendants  moved  for  a  nonsuit  on  the  following 
grounds: 

1.  The  loss  alleged  did  not  arise  from  a  cause  .contem- 
plated by  the  poliqy,  but  was  a  remote  consequence  6f  the 
fire  not  necesiSarily  arising  from  it. 

2.  The  mere  fact  of  bringing  gun-pow(ier  upon  the  pre- 
mises suspended  the  policy,  although  deposited  without  the 
knowledge  of  the  plaintiff. 

3.  A  loss  by  explosion  of  gun-powder  cannot  be  said  to 
by  a  loss  by  fire,  and  those  cases  in  which  ^  a  recoveiy  can 
be  had  where  the  goodd  have  been  destroyed  not  by  fire,  but 
by  water  or  by  breakage  or  the  consequences  of  the  fire,  are 
cases  where  the  injury  arose  in  the  attempt  to  sofoe  thegpods 
insured  \  here  the  goods  insured  we^  intentionally  destroy- 
ed to  save  the  property  of  others. 

4.  The  act  was  done  by  the  mayor  by  virtue  .of  his 
office  for  the  benefit  pf  the  citizens  at  large,  and  the  corpo- 
ratioi^  of  the  city  are  liable  for  his  acts  even  at  common  law 
independently  of  the  statute  ;  if  he  had  no  authority,  then  his 
own  was  an  usurped  power,  which  is  expressly  excepted  by 
the  policy. 

6.  Tt^is  fire  was  a  general  calamity,  and  property  destroy* 
ed  to  put  an  end  to  it,  should  be  a  general  tax  on  the  citizens, 
and  not  a  partial  one  on  this  insurance  company ;  and  in  a 
doubtful  case  the  policy  should  be  so  construed  as  to  lay  a 
general  rather  than  a  partial  contribution. 

The  chief  justice,  before  whom  the  case  was  tried,  denied 
the  motion  for  a  nonsuit,  and  charged  the  jury  that  the  plain- 
tifEs  were  entitled  to  a  verdict..  The  defendants  excepted, 
and  the  verdict  and  judgment  having  passed  against  them, 
they  now  bring  error. 

/.  W,  Gerard^  for  plaintiffs  in  error. 
D.  Lordyjr.  for  the  defendants  in  error. 
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By  the  Caurti  Brpnson,  J.  I.  There  has,  I  think,  been 
a  loss  by  the  peril  insured  against,  within  the  meaning  of  the 
poUcy.  In  Grim  v.  The  Phemix  Ina.  Co.^  13  Johns*  R. 
451,  no  doubt  seems  to  have  been  entertained^  either  by  the 
court  or  counsel,  that  a  loss  by  the  explosion  of  gunpowder 
was  a  loss  by  fire.  And  in  WaUT$  v.  The  MerchanUf  L. 
I'M.  Co.^  11  Peters,  213,  the  point  was  so  adjudged.  The 
court  was  of  opinion^  that  fire  was  the  proximate  cause  of 
the  loss.. 

II.  According  to  the  terms  of  the  policy,  if  the  building 
was  used  for  the  purpose  o[  storing  gunpowder,  the  contract 
was,  for  the  time,  .suspended.  And  see  Duncan  ▼.  7%e  Sun 
Fire  Ins.  Co.  6  Wendell,  496*  But  placing  gunpowder  with 
a  lighted  match  in  the  building,  for'  the  express  purpose  of 
producing  an  explo«on,  which  immediately  followed,  was  a 
very  different  thing  from  what  the  parties  contemplated  when 
they  inserted  this  provision  in  the  contract.  Whether  the 
insurers  are  liable  for  this  voluntary  destruction  of  the  pro- 
perty, is  a  question  yet  to  be  considered.  But  I  think  it  quite 
clear  that  they  have  not  established  the  allegation  that  the 
building  was  used  for  the  storing  of  gunpowder. 

IIL  The  building  containing  the  goods  was  destroyed  by 
order  of  the  mayor  of  the  city,  for  the  purpose  of  arresting  the 
progress  of  a  conflagration.  Are  the  insurers  answerable  for 
this  voluntary  destruction  of  the  property  ?  This  question 
has  been  presented  in  a  double  form — the  one  supposing  that 
the  mayo^r  act^  with,  and  the  other  that  he  acted  without, 
authority. 

1.  Let  us  first  assume  that  the  mayor  acted  illegally.  If  the 
fire  had  been  kindled  by  an  incendiary,  it  is  not  denied  that 
the  insurers  would  be  answerable.  Why  are  they  not  then 
answerable,  if  the  mayor  acted  without  authority?  Th^ 
act,  though  not  done  for  a  wicked  purpose,  was  as  illegal 
as  though  it  had  been  the  work  of  a  felon.  The  answer 
attempted  is,  that  although  the  mayor  had  no  authority,  yet 
as  he  acted  colore  officii^  this  is  a  case  of  losd  happening  by 
means  of  usurped  power j  which  is  expressly  excepted  by  the 
policy. 
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It  is  impossible  to  maintain  that  a  naere  exccsss  of  juris- 
diction by  a  lawfuL  magistrate,  is  the  exercise  of  an  usurped 
power  within  the  meaning  of  this  contract.  That  is  not 
what  the  insurers  had  in  mind  when  they  made  the  excep- 
tion. It  was  an  usurpatioti  of  the  power  of  govefnmerUj 
against  which  they  intended  to  protect  themselves.  Such 
was  the  interpretation  given  to  the  same  words  in  a  policy 
as  early  as  the  year  1767.  Drinkwater  v.  The  London 
Assur.  2  Wils.  363.  The  property  insured  was  destroyed 
by  a  mob,  which  arose  on  account  of  the  high  price  of  pro- 
visions ;  and  the  insurers  were  held  liable,  notwithstanding 
a  proviso  in  the  policy  that  they  would  not  answer  for  a 
destruction  by  "  usurped  power.''  -  Bathurst,  J.  said,  those 
words,  according  to  the  true  impcnrt  thereof  and  the  meaning 
of  the  parlies,  could  only  mean  an  invasion  of  the  kingdom 
by  foreign  enemies  to  give  laws  and  usurp  the  government^ 
or  an  internal  armed  force  in  rebellion^  assuming  the  power 
of  government  J  bjr  making  la\^s,  and  punishing  for  not 
obeying  those  laws.  Wilmot,  Ch.  J.  said,  the  words  meant 
an  invasion  from  abroad,  or  an  internal  rebellion,  when 
armies  are  employed  to  support  it ;  when  the  laws  are  dor- 
mant  and  silent,  and  firing  of  towns  is  unavoidable.  In 
Langdale  v.  Mason,  2  Marsh.  Ins.  791,  it  was  said  by  Lord 
Mansfield,  that  these  words  were  ambiguous,  but  they  had 
beea  the  subject  of  judicial  determination;  that  they  must 
mean  rebellion  conducted  by  authority — determined  rebel* 
lion,  with  generals  who  could  give  orders.  And  he  added 
"  Usurped  power  takes  in  rebellion,  acting  under  usurped 
authority."  Whatever  doubt  there  may  have  been  originally 
about  the  meaning  of  the  words  *<  usurped  power,"  in  a 
policy,  their  legal  import  had  been  settled  long  before  this 
contract  was  made ;  and  we  cannot  assume  that  these  parties 
used  the  words  in  any  other  than  their  legal  sense. 

2.  But  the  mayor  acted  under  lawful  authority ;  there 
was  no  usurpation  of  any  kind.  Whether  he  had  the  c<»i- 
currence  of  two  aldermen,  as  the  statute  provides,  or  not, 
there  can  be  no  doubt  of  his  common  law  power,  as  the 
chief  magistrate  of  the  city,  to  destroy  buildings,  in  a  case 
of  necessity,  to  prevent  the  spreading  of  a  fire.    Indeed, 
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the  same  tfaing  may  be  done  by  any  magistrate,  or  even  by 
a  citizen  without  official  authority.  The  JUayw  of  N*  Y.T. 
Z,orrf,  17  Wendell,  286.  ^ 

lY.  If  the  mayor  acted  by  lawful  authority,  it  is  then  said 
that  the  property  was  destroyed  for  the  benefit  of  the  city, 
and  that  the  corporation  (not  ttie  insurers)  mnist  bear  the 
loss.  This  case  does  not  fall  within  the  statute  charging  cer- 
tain losses  on  the  city,  because  it  does  not  appear  that  the 
mayor  had  "  the  consent  and  concurrence  oi  any  two  alder- 
men," 2  R.  L.  368,  §  81 ;  and  for  the  further  reason,  that  the 
property  would  have  been  consumed  by  fire,  if  its  destruetioR 
had  not  been  ordered  by  the  magistrate.  The  Mayer  of  N. 
Y.  Y.  Lord^  17  Wendell,  285.  It  is  said  that  the  corpora- 
tion is  liable  at  the  common  law  for  the  acts  of  the  mayor: 
but  no  authority  was  cited  in  ^support  of  the  position,  and  I 
am  not  prepared  to  say,  that  in  a  ca$e  like  this,  th^  doctrine 
*  can  be  maintained.  The  inclination  of  my  mind  is  strongly 
the  other  way. 

But  suppose  the  city  is  liable,  I  do  not  see  how  that  fact 
can  afiect  this  contract.  If  the  insurers  pay  the  loss,  they 
may,  perhaps,  have  an  action  against  the  corporation  of  the 
city,  in  the  name  of  the  assured,  to  recover  back  the  money. 
Mason  v.  Sainsbvry,  2  Marsh.  Ins.  794 ;  3  Doug.  61,  ^K  C. 
But  however  that  may  be,  the  fact  that  the  assured  may  have 
a  remedy  i^inst  the  city,  cannot  change  or  qualify  the  un- 
dertaking of  the  insurers. 

•This  leads  me  to  notice  a  little  more  particularly  the  ex- 
tent of  the  contract.  The  company  agrees  to  make  good 
unto  the  assured  all  such  loss  or  damage  to  the  property  as 
shall  happen  by  fire.  Thus  far,  there  is  no  limit  or  qualifi- 
cation of  the  undertaking.  If  the  loss  happen  by  fire,  unless 
there  was  fraud  on  the  part  of  the  assured,  which  is  not 
pretended  in  this  case,  it  matters  not  how  the  flame  was 
kindled.  Whether  it  be  the  result  of  accident  or  design-^ 
whether  the  torch  be  applied  by  the  honest  magistrate^  or 
the  wicked  incendiary — whether  the  purpose  was  td  save  a 
city,  as  at  New  York,  or  a  country,  as  at  Moscow — the  loss 
is  equally  within  the  terms  of  the  contract.  That  the  insu- 
rers intended  the  general  undertaking  should  extend  to  «very 
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possible  loss  by  fire,  is  evident  from  tbe  fact,  that  they  af- 
terwards proceed  to  specify  particular  losses  by  fire  for  which 
they  will  not  be  answerable.  Columbia  Ins.  Co.  v.  Law- 
renccj  10  Peters,  607;  The  exceptions  are  ccmtained  in  the 
sixth  condition  of  the  proposals  annexed  to  the  poHcy.  It  is 
unnecessary  to  recite  the  clause,  because  it  is  pot  pret^ded 
that  this  case  cornea  within  imy  of  the  exceptions,  save  that 
relating  to  a  loss  happening  by  means  of  ^'usurped  power," 
and  that  point  has  already  been  considered. 

There  has  then  been  a  loss  by  fire.  The  case  falls  with- 
in the  general  undertaking  of  the  insurers,  and  is  not  affect- 
ed by  any  of  the  exceptions  which  they  thought  proper  to 
make  to  the  extent  of  their  liability.  We  cannot  add  another 
exception.    The  insurers  are  bound  by  their  contract 

Judgment  a£Brmed. 


Harker  vs.  Anderson. 


An  MttoB  dow  net  lie  on  «  hank  cksek  tgaintt  Ui«  drawer  until  afUr  notice 

of  pratentmont  and  non-payment 
What  degree  at  diligence  it  neeeeMury  on  the  part  of  tbe  holder  in  makinf 

preaentment  and  gjiying  notice  of  non-payment,  ftuare. 
The  law  in  relation  to  bank  eheeke  examined  and  Tariova  caeee  and  dieta  hi 

whieh  each  inatnunenta  are  said  to  be  diatinipiiahable  from  hiUe  of  exchange 

cited  and  commented  upon  by  Mr.  Jtuftee  Cowxn. 

Error  from  the  New  York  common  pleas.  Anderson 
sued  Harker  on  a  cheek  drawn  by  the  latter  on  the  Lafayette 
Bank  for  $140,  dated  10th  August,  1835,  payable  to  bearer. 
He  proved  the  presentment  of  the  check  at  the  bank  and  the 
non-payment  thereof.  This  suit  was  commenced  on  the 
12th  August,  1835.  The  plaintiff  having  rested  on  the 
above  proof,  ^the  defendant  moved  for  a  nonsuit  on  the 
ground  of  want  of  notice  of  the  non-payment  of  the  check. 
The  piesiding  judge  refused  to  grant  the  motion,  and  the 
jury,  under  his  direction,  found  a  verdict  for  the  plaintiff. 
The  defendant  having  excepted  to  the  decisions  made  against 
him,  sued  out  a  writ  of  error.    The  case  was  very  fully  dis- 
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cussed  ;  but  as  the  cAses  cited  and  arguments  submitted,  es- 
pecially those  on  the  part  of  the  'defendant  in  error,  are  ex* 
ainined  in  detail  in  the  bpinion  delivered  on  the  decision  of 
the  case,  it  is  deemed  unnecessary  here  to  stale  them.  The 
case  was  argued  by 

P.  S.  Crookey  for  the  plaintiff  in  error.., 

J.  R.  WhUingj  for  the  defendant  in  error. 

Bff  the  Gmrty  Cowen,  J.    A  check  is  a  bill  of  exchange 
payable  on  demand,    First,  it  is  a  bill  of  exchange.    In 
Boehm  v.  Sterlingy  7  T.  R.  419,  426,  Lord  Kenyon  said 
there  is  no  difference  between  bankers'  checks  and  bills  of 
exchange,  and  the  same  rules  apply  to  both.    In  Crtiger  v. 
Armstrongs  3  Johns.  Cas.  6,  7,  8,.  Radcliff,  J.  said,  ''  It  pos- 
sesses all  the  requisites  of  a  bill."    Kent,  J.  said,  *'  Checks 
are,  substantially,  the  same  as  inland  bills,  payable  to  bearer." 
In  Merchants^  Bank  v.  Spicer^  6  Wendell,  443,  445,  Marcy, 
J.  said,  '^  Checks  are  considered  as  having  the  character  of 
inland  bills  of  exchange."    In  Murray  v.  Judah,  6  Cowen, 
484,  490,  Sutherland,  J.  said,  '<  A  check  is  in  form  and  ef- 
fect a  bill  of  exchange."    These  are  not  merely  dicta  ;  they 
were   carried,    by    the  cases  cited,  into  their  legal  conse- 
quences.   Checks  were  said  to  be  governed  by  the  same 
rules  as  bills  of  exchange  ;  that,  accordingly,  they  prima  fa- 
de belonged  to  the  holder,  might  be  declared  on  as  bills, 
were  admissible  in  evidence  under  the  money  counts,  the 
drawee  was  first  to  be  resorted  to,  and  the  drawer  came  in 
aid  only,  on  the  drawee's  default.   .Therefore  the  check 
must  be  presented  for  payment,  before  the  drawer  could  'be 
made  liable.    These  principles  are  also  either  directly  held, 
fprtified,  or  illustrated  by  the  following  among  many  other 
authorities  :  Chit  Jun.  on  Bills  and  Checks,  24,  Am.  ed.  of 
1834.    Ellis  V.  Wfieeler,3VickA8.    Shrievey.  Duckham, 
1  Litt.  194.    Humphries  v.  Bicknellj  2  id.  296,  299.    Mo- 
hawk Bank  v.  Broderick,  10  Wendell,  304,  307.     M'Cul- 
loch's  Diet,  of  Commerce,  Checks.    3  Kent's  Comm.  74,  3d 
ed.     Woods  v.  Shroeder^  4  Harr.  &  Johu.  276.    A  degree 
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of  oonfusioQ  may  arise  from  their  being  said  to  resemble,  or 
be  like  hills  of  exchange,  into  which  expression,  as  mention- 
ed by  Savage,  Ch.  J.  in  Mohawk  Bank  v.  Broderickj  some 
of  the  cases  have  run  ;  whereas  they  are  the  bill  itself  ;  on 
rather,  bill  is  the  genus^  and  check  is  a  epedes^  just  as  a  note 
on  demand,  or  a  banker's  or  goldsmith's  note  is  a  species  of 
promissory  note.    Chitty,  jun.  18.    The  law  of  {resentment 
in  respect  to  promissory  notes  is  the  same  as  that  of  checks, 
and  is  often  resorted  to  as  an  illustration  of  the  latter.    Kent, 
J.  in  Cruger  v.  Armstrongs  3  Johns.  Cas.  8, 9.    See  the  cases 
collected  in  Bayley  on  Bills,  Am.  ed.  of  1836,  p.  224,  6,  et 
seq.  and  the  notes.    Checks  are  also  inaccurately  called  tn- 
land  bills.    A  check  drawn  at  New  York  or  PhUadelphia  is 
none  the  less  so,  for  being  a  foreign  bill,  requiring  the  protest 
of  a  notary,  in  order  to  charge  collateral   parties.    This 
places  it  more  properly  under  the  less  restricted  definition  of 
Lord  Kenyon,  Radcliff  and  Sutherland,  justices,  as  already 
given.    liFOulloch,  ut  supra,  seij^  "they  nearly  resemble 
bills  of  exchange^  except  they  ar,e  uniformly  payable  to 
bearer,^*  as  if  the  latter  circumstance  impaired   the  resem- 
blance, or  detracted  from  the  attributes  of  a  bill  of  exchange. 
He  gives  the  form,  which  is  nearly  the  same  with  that  in  Chit, 
jun.  24,  25,  ed.  before  cited,  and  Chit,  on  Bills,  167,  Am.  ed. 
1836.    The  words  or  bearer  seem  necessary  only  for  the  pur- 
pose of  protecting  the  instrument  against  the  stamp  duty, 
Chit.  jun.  25,  26,  Chit,  on  Bills,  545,  Rex  v.  Yates,  Ry.  & 
Mood.  Cr.  Cas.  170,  (now  commonly  cited  as  1  Mood.)  Con- 
roy  V.  Warren,  3  Johns.  Cas.  259,  261 ;  and  do  not  seem  to 
be  otherwise  essential  to  the  definition.    Chitty,  jun.  24,  says 
it  is  addressed  to  bankers  ;  but  M'Culloch,  ut  supra,  denies 
this  to  be  essential.    The  draft  in  Elting  v.  Brinkerhoff,  2 
Hall,  469,  was  neither  negotiable  not  addressed  to  a  banker, 
yet  Oakley  J.  thought  it  was  to  be  considered  as  a  check. 
Id.  463. 

Secoldly,  it  must  be  payable  on  demand.  Accordingly, 
in  Brown  v.  Lusk,  4  Yerg.  216,  the  bill  in  question,  being 
payable  at  a  certain  day  after  date,  was  held  not  to  be  a 
check.  This  was  on  the  authority  of  Chitty  on  Bills,  7th 
Am.  ed.  322,  who  says,  "  Checks  are  hot  due  before  pay- 
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ment  is  demaDded,  in  which  respect  they  difier  from  bills  of 
exchange  and  promissory  notes  pa3Fabl6  on  a  particular  day." 
Id.  645,  Am.  ,^.  1836.  Their  only  pec^iliarities  seem  to 
arise  from  this  circunistance.  It  may  be  either^  express  or 
by  legal'  implication,  which  always  attaches  payability  on 
demand  to  bills  or  notes,  where  no  time  or  conditions  are 
mentioned.  Chit:  jun.  26.  Chit,  on  Bills,  410,  and  note. 
M'Calloch,  ut  supra^  says  they  are  pciyable  on  demand ; 
but  in  the  form  given  by  him,  and  so  of  those  in  Chitty,  sen^ 
and  jun.  the  check  is  a  simple  order  to  pay,  without  the 
words  on  demand. 

Among  the  peculiarities  of  a  bill  payable  on  demand  are 
die  following :  it  is  payable  on  presentment;  acceptance  is 
therefore  out  of  the  question.  But  marking  and  sending  to 
the  clearing  house  is  considered  as  equivalent  t6  acceptance. 
No  da3rs  of  grace  are  allowed,  and  it  must  be  presented 
within  a  reasonable  time.  M'Guiloch,  ui  supra.  Chit,  on 
Bills,  410,  ed.  before  cited,  with  the  notes.  Chit.  jun.  26,  a. 
Presentment  within  a  reasonable  time  is  essential  in  order 
to  charge  the  drawer  or  endorser,  and  it  has  been  said,  can* 
not  be  dispensed  with  under  any  circumstances,  even  where 
there  is  a  want  of  funds.  Cruger  v.  Armstrongs  ut  supra. 
Edwards  v.  Moses^  2  Nott  d&  M'Cord,  433.  Chit.  jun.  31,  a. 
In  this,  however,  the  books  are  by  no  means  uniform..  Chitty 
says  it  will  be  excused  by  whatever  will  excuse  notice. 
Chit,  on  Bills,  ed.  before  cited,  423.  Commercial  Bank  v. 
Hughes^  17  Wendell,  94.  It  is  a  well  established  general 
rale,  though  not  entirely  unshaken  by  exception,  vid.  Sage 
V.  Bance,  2  Wendell,  632,  that  where  a  condition  is  for  a 
party's  benefit,  he  can  dispense  with  it  by  cutting  off  aH 
moral  possibility  of  ptrformancie.  For  this  1  refer  to  the 
cases  cited  by  me  in  Harrington  v.  Biggins^  17  Wendell, 
378.  It  is  singular  that  the  ceremonial  of  presentment 
should  be  required  where  it  is  apparent,  and  shown  affirm- 
atively, that  no  evil  could  possibly  arise  to  the  drawer  from 
its  omission.  Such  possible  evU  is  th^  ouly  reason  for  insist- 
ing op  it,  and  I  observe  that  it  was  dispensed  with  in  one 
case  where  a  party  drew  without  funds.  Franklin  v.  Van- 
derpool^  1  Hall,  78.    The  principle  of  the  Commercial  Bunk 
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y.  Hughes^  will,  I  think,  warrant  the  same  cour^  if  the 
plaintiff  shows  that  the  defendant  has  :withdrawn  the  fund. 
It  lies  with  the  holder,  I  apprehend,  as  in  all  other  (iases, 
whether  he  seeks  to  charge  drawer  or  endorser,  to  show 
that  he  has  made  a  presentment  within  a  reai^nable  time. 
Chitty,  jun.  48,  a,  says  the  drawer  as  well  as  endorser,  is  to 
be  considered  as  a  surety,  and  entiled  to  claim  the  strict 
observance  of  the  ceremony  of  presentment.  Vide  id. 
31,  a.  The  contrary  was  insisted  on  the  argument ;  and 
Mogadqra^.Holt,  1  Show.  ^17, 12  Mod.  R.  15,  S.  C.  with 
another  case  from  Comberbach*  were  cited,  to  show  that 
the  drawer  of  a  biU  is,  prima  facisj  the  principal.  But  I 
think  we  shall  see  that  we  ought  not  to  go  back  to  liOrd 
Holt,  sitting  in  the  reign  of  William  ^nd  Mary,  to  test  the 
exact  qualities  of  a  bill  of  exchnnge.  The  case  cited  would 
apply  to  the  drawer  of  any  other  bill,  as  well  as  a  check  ; 
thus  overturning  the  adjudications  and  practice  of  more  than 
a  century.  All  the  cases  since  Holt's  time,  not  pnly  require 
presentment,  in  order  tf>  charge  the  drawer  as  well  as  the 
endorser;  but  that  the  holder  at  the  trial  must,  on  bis  part 
either  show  it  to  have  been  made,  X)r  establish  the  circum- 
stances which  excuse  it.  Where  it  is  to  be  made  within  a 
reasonable  time,  the  holder  must,  in  general,  set  about  snak- 
ing it,  the  very  next  day  after  he  receives  the  check,  whether 
drawer  or  endorser  is  to  be  charged.  The  English  books 
expressly  put  them  both  on  the  same  footing.  Appleton  v. 
SweetapplCj  Bayley  on  Bills,  Am.  ed.  1836,  p.  226,  note  46. 
Bickford  Vi,  Ridge^  2  Campb.  537.  M'CuUoch,  u/^upra. 
Chitty,  jun.  26  a,  44,  60,  51  a,  52|  and  the  cases  there  cited* 
Chitty  on  Bills,  410,  412.  Denham,  Ch.  J.  in  Btyd  v.  Em- 
merson,  2  Adolpb.  d&  Ellis,  164.  Bodington  v.  SckUnckerj 
I  Nev.4pMann.  540;  4  Barn.  &  Adolph.  752.  &  C.  I 
desire  it  to  be  remarked  here,  in  reference  to.  what  I  shall 
have  to  say  of  certain  dicta,  that  in  the  cas^  last  cited,  the 
law  of  presentment  of  a  check,  in  order  to  charge  the  draw- 
er, was  distinctly  held  to  be  the  same  as  if  the  presentment 
had  been  made  in  order  to  charge  the  endorser,  viz.  that  it 
must,  unless  some  excuse  be  shown  for  the  delay,  be  pre- 
sented, at  farthest,  the  very  next  day  aftet  the  creditor  r^ 
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ceives  it.  No  doubt  tjie  time  of  presentment  may  be  modi- 
fied by  circumstances  ;  and  among  these  several  American 
cases  have  held  that  a  check  being  drawn  on  a  bank,  having 
no  funds  of  the  drawer  to  meet  it,  excuses  an  immediate 
presentment,  as  well  as  where  the  funds  are  subtracted  by 
the  drawer,  intermediate  the.  date  and  presentment.  Cen- 
nnf  V,  TFarrcn j  S.Johns.  Cas.  259.  Murrot/ v.  Judahy  6^ 
Cowen,  484.  Eichelberger  v.  Finlay^  7  Har.  &  John,  38K 
Franklin  r.  Vanderpoolj  1  Hall,  78. 

A  great  struggle  was  made  at  the  bar,  mainly  on  the  au- 
thority of  certain  dicta,  almost  entirely  to  withdraw  checks 
from  the  rules  applicable  to  other  bills  of  exchange.  A  re- 
mark fell  from  Mr.  Justice  Sutherland,  in  Murray  v.  Judah^ 
which  has  been  understood  by  judges  in  several  subsequent 
eases^  and  perhaps  justly,  as  recognizing  a  remarkable 
exception.  After  insisting  in  the  broadest  language,  that  a 
cheek  was  in  form  and  effect  a  bill  of  exchange,  and  laying 
down  the  rule  that  demand  must  be  made  in  order  to 
charge  the  drawer,  he  adds,  that  <<  as  between  the  holder  of 
a  check  and  an  endorser  or  third  pers(ln,  payment  must  be 
demanded  within  a  reasonable  time  ;  but  as  between  the 
holder  and  maker,  or  drawer,  a  demand  at  any  time  before 
suit  bro^ighty  is  sufficient,  unless  it  appear  that  the  drawee 
has  failed,  or  the  drawer  has  in  some  other  manner  sustain- 
ed injury  by  the  delay.  These  principles  are  recognized  and 
established  by  this  court  in  Gruger  v.  Armstrong,  3  Johns. 
Cas.  6,  and  Conroy  v.  Warren,  id.  269."  This  distinction 
between  drawer  and  endorser  wa%  t  perceive,  afterwards 
repeated  by  Savage,  Ch.  J.  in  Mohawk  Bank  r.  Broderick, 
10  Wendell,  306,  and  by  Oakley,  J.  of  the  superior  court  of 
*the  city  of  New  York,  substantially,  in  Cromwell  v.  Lovett, 
1  Hall,  684  and  more  distinctly  in  Elting  v.  Brinkerhoff,  2 
Hall,  463.  Marcy,  J.  in  Merchants^  Bank  v.  Spicer,  6  Wen- 
dell, 445,  seems  slightly  to  hint  at  the  distinction,  though  at 
the  outset  of  his  opinion,  he  repudiates  it,  and  lays  down  the 
rule  as  it  is  iindoubtedly  established  by  direct  authority, 
mercantile  practice,  and  all  the  writers  on  commercial  law. 
He  says,  "  checks  are  considered  as  having  the  character 
of  inland  bills  of  exchange,  and  the  holder,  if  he  would  pre- 
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serve  his  right  to  resort  to  tha  drawers  and  endorsers^  must 
use  the  same  diligence  in  presenting  them  for  payment,  and 
m  giving  notice  of  the  default  of  the  drawee,  that  would  be 
required  of  him  as  the  holder  of  an  inland  bill."  That  this 
is  the  undoubted  rule,  I  again  refer  once  for  fill,  to  Beding- 
ton  V.  Schlencker^  as  before  cited,  and  other  books  which  I 
mentioned  in  connection  with  it.  The  same  learned  judge, 
however,  who  first  suggested  the  distinction,  repeated  it 
again  in  the  late  case  of  Gough  v.  StadtSj  13  Wendell,  649. 
It  is  also  repeated  upon  the  same  authorities,  except  the 
last,  by  Chancellor  Kent.    3  Kent's  Comm.  87, 3d  ed* 

The  only  way  to  account  for  the  apparent  anomaly  thus 
raised  and  repeated,  is  by  supposing  that  as  the  original  re- 
mark was  entirely  obiter^  except^in  its  premises,  viz,  that  a 
check  is  a  bill  of  exchange,  the  distinction  was  hastily 
drawn  as  the  result  of  the  cases  cited  in  its  support.  They 
certainly  allowed  that  the  plaintiff  may  insist,  as  an  excuse 
for  delay,  that  the  drawer  had  no  funds,  or  had  withdrawn 
them ;  but  they  went  no  farther.  In  Ccnroy  v.  Warren^ 
one  of  them,  which  was  an  action  against  the  drawer  oi  the 
check,  who  had  withdrawn  his  fnnds,  Thompson,  J.  in  de* 
livering  the  leading  opinion,  admits,  that  ^ven  had  the  ac- 
tion been  against  an  endorser,  the  plaintiff  might  recover, 
on  showing  that  the  defendant  had  sustained  no  injury  by 
the  delay ;  and  he  adds,  that  in  the  case  then  under  consid- 
eratipn,  the  drawer  having  subtracted  the  fund,  had  furnish- 
ed ground  for  an  interference  against  his  having  sustained 
damage,  shd^  drawn  the  onus  of  proving  actual  damage  on 
himself.  Kent,  J.  put  the  case  on  the  same  ground.  Both 
agreed  that  the  check  must,  in  all  cases,  be  presented  with- 
in a  reasonable  time,  a  compliance  with  which  rule  would, 
in  general,  require  that  it  should  be  presented  as  soon  as 
possible,  under  all  the  circumstances.  The  twa  cases  to- 
gether had  gone  fully  to  establish  that  the  check  was  a  bill 
of  exchange,  an^d  that  the  plaintiff  might  excuse  deky, 
though,  in  Crvger  v.  Armstrong,  the  delay  was  held  to  be 
fatal,  notwithstanding  the  withdrawal  of  the  fund.  Murray 
y.  Judah  was  itself  also  the  case  of  the  drawer  not  only 
wanting  funds,  but  soliciting  the  rery  delay  which  he  object- 
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ed  to  on  the  trial.  ^  There  was  indeed  nothiDg  ia  the  result 
of  any  of  the  cases  cited  incompatible  with  the  doctrine 
applicable  to  other  bills  of  exchange,  which  is  equally,  that 
the  plaintiff  may  excuse  a  quick  presentinenti  where  the 
drawer  either  had  no  funds  originally,  or  had  himself  got 
possession  of  them,  or  used  them  for  his  other  purposes. 
The  onuj,, however,  still  lies  with  the  plaintiff,  who  may  ex- 
cuse himself,  not  by  showing  that  the  fund  remains  unim- 
paired and  that  the  defendant  may  therefore  obtain  it,  but 
by  proof  of  some  misconduct  which  rendered  presentment 
nugatory.  It  is  the  drawer's  business  to  keep  the  fund 
good.  Doing  so,  the  payment  is  complete,  if  the  holder  do 
not  present  the  bill  at  the  first  reasonable  opportunity;  while 
it  is  quite  unreasonable  ihat  the  drawer  should  pay  two 
debts,  each  of  equal  amount,  with  the  fund,  merely  because 
the  prior  creditor  happens  to  be  a  little  dilatory.  If  left,  it 
may  be  lost ;  the  banker  is  bound  to  answer  the  draft,  and 
is  liable  to  an  action  elt  the  suit  of  the  drawer,  if  he  refuse. 
Marzetti  v.  Williams^  1  Barn.  &,  Adolph.  415.  The  en- 
dorser^ it  is  true,  stands  in  a  situation  which  calls  for  imme- 
diate presentment;  but  on  no  better  ground.  He  has 
a  remedy  over  against  the  drawer,  with  damages,  if  you 
please  ;  though  this  is  doubtful,  if  the  bill  be  inland.  The 
drawer  has  the  same  remedy  against  his  banker,  with  a 
clear  right  to  damages.  The  endorser,  should  he  subtract 
the  fund  in  any  way,  would  equally  lose  his  objection  that 
delay  of  presentment  had  intervened. 

To  say  that  the  drawer  shall  be  liable  on  a  presentment 
at 'any  distance  of  time,  unless  he  can  show  special  damage, 
has  not  been  held  by  any  case,  any  cited  on  the  argument 
at  leas^,  since  Mogaiara  r.  Holt  This  case,  indeed,  de* 
elares  that  the  onus  probandi  of  loss  or  damage  lies  on  the 
drawer ;  and  if  he  show  none,  he  is  liable.  It  certainly 
goes  the  whole  length  of  the  decision  below  in. the  case  at 
bar.  It  dispenses  both  with  presentment  and  notice  as 
prerequisites  to  charge  the  drawer  even  of  a  foreign  bill  of 
exchange.  It  seemed  to  be  cited  with  considerable  confi- 
dence, and  certainly  not  without  plausibility,  as  crowning 
thedicla  which  have  fallen  successively  from  able  judges  of 
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this  and  the  superior  court  of  the  city  of  New  York..  The 
learned  editors  of  Bay  ley  on  Bills,  Boston  ed.,  1836,  p.  229,. 
note  (o),  very  properly  inquire,  after  citing  the  dictum  in 
Murray  y^Judah,  ^'  Why  should  not  the  same  principle  ap- 
ply  to  the  drawer  of  a  common  bill  of  exchange?"  I  will 
add,  in  regard  to  J^fogadara  v.  Halt,  that  on  its  being  cited 
before  Abbott,  Ch.  J,,  A.  I),  1823,  Hill  v.  Heap,  1  Dowl.  & 
Ryl.  N.  P.  Cas.  67,  69,  he  answered,  ^*  The  rule  which  has 
been  referred  to  with  respect  to  the  proof  of  actual, damage, 
and  the  presumption  arising  from  the  absence  of  such  progf, 
cannot  weigh  with  me  now ;  because  I  find  that  it  has  been 
repeatedly  contravened^  and  is  now  considered  as  exploded : 
and,  as  it  seems  to  me,  very  properly  so ;  because  it  is  al- 
ways to  be  presumed,  until  the  contrary  appears,  that  the 
drawer  has  effects  in  the  drawees  hands,  and  that  ^e  will 
be  damnified  by  an  omission  to  present  the  bill  at  the 
drawee's."  May  I  be  permitted  to  ask,  with  the  editors 
mentioned,  Messrs.  Phillips  &  Sewall,  does  not  the  argu- 
ment apply  even  with  greater  force  ta  common  checks  ? 

The  remarks  mentioned  .as  having  been  made  in  this 
court  and  the  superior  court,  since  Murray  y.  Judah  was 
decided,  were  all  of  them,  like  the  original  dictum  on  which 
they  were  founded,  entirely-  obiter  ;  and  I  should  feel  the 
greatest  reluctance  to  question  them,  if  they  had  not  been 
clearly  so.  I  have  therefore  exauiined  their  foundations, 
and  must  say  something  farther  in  respect  to  these  and  a  sin- 
gle other  incidental  remark  made  in  Murray  v.  Judah  ;  all, 
I  trust,  in  a  spirit  of  becoming  diffidence.  I  have  thought 
the  examination  quite  necessary,  though  not  perhaps  abso- 
lutely so,  in  reference  to  some  very  important  consequences 
sought  to  be  drawn  from  them  on  the  argument  of  the  ease 
at  bar.  This  court  have  never  adjudged,  as  far  as  [  can 
find,  that  there  is  any  distinction  as  to  the  time  of  present- 
ment, whether  its  purpose  be  to  charge  endorser  or  drawer. 
I  entertain  entire  confidence  that  no  such  distinction 
can  be  reduced  from  those  case  on  which  alone  the  drcta^ 
which  I  have  noticed  are  founded.  I  will  only  add  that 
those  cases  are  no  more  than  an  application  of  the  doe- 
trine  in  Bickerdik^  v,  BoUman,  1  T.  R.  405,  which  was 
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among  the  first  cases,  if  it  was  not  the  very  first,  which  held 
Chat  drawing  without  funds,  is  a  fraud,  and  takes  away  the 
title  of  the  drawer  to  exact  notice.  We  have  seen  that  in 
Franklin  ▼.  Vanderpool  this  has  also  been  extended  to  ex- 
cuse presentment  of  a  bill ;  in  that  case  a  check.  The  law 
there,  1  HaHy^SO,  was  drawn  from  Bickerdike  v.  Bollman  ; 
and  Mr.  Justice  Oakley  gives  the  general  rule  with  its  quali- 
fications. From  these,  it  is  xibvious,  that  the  cases  upon 
the  authority  of  which  tAr.  Justice  Sutherland  spoke,  and  the 
one  in  t^hich  he  was  speaking,  stopped  even  i^hort  of  the 
principle  of  Bickerdike  v.  BoUmtm.  Instead  of  saying  that 
presentment  fnight  be  made  at:  any  time  no  matter  how  re- 
mote, the  learned  judges  might  with  great  propriety  have 
said,  not  merely, 'that  delay  in  presenting  was  excused,  but. 
Chat  the  act  was  totally  dispensed  with.  I  confess  myself 
quite  too  obtuse  to  distinguish  between  the  man  who  sends 
out  his  check  without  jfunds  at  ths  lime,  either  actual  or  le- 
fuMj  potential,  and  the  man  who  takes  away  the  fund,  which 
he  has  marked  by  that  check  in  favor  of  an  honest  creditor. 
Wh&t  man  draws  a  check  without  making  a  note  of  it  p  a 
the  basis  by  whicll  to  regulate  his  subsequent  drafts  ?  And 
4fhe  be  so  dishonest  or  heedless  as  afterwards  to  subtract 
the  fund,  is  it  hard  to  make  him  pay  a  debt  with  the  very 
money  which  he  had  thus  appropriated  to  its  payment  ?  Na 
He  holds  the  cash  thus  wrongfully  obtained,  as  money  recei- 
ved to  the  use  of  the  holder  ef  the  check.  I  must  be  al- 
lowed to  object,  especially  since  the  decision  in  The  Cofnmer- 
cial  Bank  v.  Hughes,  to  a  qualification  implied  by  one  ex- 
pression of  Bnller,  J.  in  Bickerdike  v.  Bollman,  that  the 
withdrawal  of  the  fund,  after  the  bill  falls  due,  is  any  way 
more  tionest  in  morals  or  law,  than  its  original  absence.  In 
other  respects,  the  law  is  certainly  well  hiid  down  by  him, 
especially  the  rule  of  evidence.  Speaking  of  Tindal  and 
Brown,  tried  before  him  at  Onildhall,  in  which  the  jury  err- 
ed because  they  supposed  it  lay  with  the  drawer  who  was  sued, 
Co  prove  that,  for  want  of  notice,  he  had  suffered  by  non-pay« 
raent  of  an  accepted  bill,  he  said  the  onus  lay  on  the  other  side 
•—on  the  plaintiff;  and  went  on  to  show  that  the  onus  lies 
equally  with  the  plaintiff,  if  he  had  omitted  notice  of  non-accep* 
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tance,  because  "  it  is  presumed  that  the  bill  is  draws  oo  ac- 
count of  the  drawee's  having  effects  of  the  drawer  in  bis 
hands ;"  the  reason  repeated  since,  as  we  have  jseen  by  Ab? 
bott,  C.  J.    May  I  ask  again,  is  the  presumption  1^^  co- 
gent, because  the  bill  is  payable  ou  deou^d  ?  because  it  is 
a  check?    Does  not  every. reason  conspire  to  keep  the  ontcs 
steadily  on  the  same  shouldera  7    It  was  supposed  at  the 
bar,  that  we  were  to  infer  fraud  in  the  dr«ft  because  the 
bank  refused  to  pay  it,  and  thus  change  the  ofms.    It  woaM 
be  matter  of  regret  if  the  general  presumption  of  integrity 
coi^Id  be  impaired  by  the  mere  act  or  declaration  of  third 
persons  not  under  oath.    The  drawee  has  Bever  been  held 
to  be  the  agent  of  the  drawer,  so  far  as  to  conclude  or  af- 
fect him  on  the  question  whether  there  be  icffecta  in  the 
hands  of  the  former ;  nor  can  we  assent  to  that  proposition. 
I'he  multiplication  of  anomalies  in  any  branch  qf  our  ju- 
risprudence is  an  evil,  so  far  as  they  tend  to  perplexity  and 
confusion  in  the  application  of  general  rules ;  and  they  are 
'for  this  reason  alone  usually  avoided,  even  though  individual 
hardship  may  result  from  steady  adherence  to  a  rule.    Above 
all  should  they  be  avoided  where  they  do  not  even  subserve 
the  purposes  of  right  in  the  particular  case.    The  rule  laid 
down  by  the  learned  judge  in  Murray  v.  Judah.  was  per- 
fectly correct  when  taken  in  its  application  to  that  case ; 
and  he  might,  without  departing  from  just  legal  analogy,  have 
said  the  drawer  shall  nojt,  in  a  cas^  like  this,  be  excused 
even  without  any  presentment,  if  he  cannot  prove  that  he 
has  suffered  by  the  omission.    The  drawer  Judah  h^d  with- 
drawn all  his  funds,  and  tampered  with  Foote,  the  former 
holder,  to  delay  presentment ;  and  repeatedly  promised  to 
pay,  knowing  afl  the  facts.    Well  indeed  did  the  judge  say 
that  he  had  made  himself  a  principal  under  the  circumsttoi- 
oes.    But  if  he  is  to  be  understood  (and  this  was  insisted  at 
the  bar,)  as  going  out  of  the  case,  and  saying  that  as  a  gen- 
eral rule,  the  drawer  is  the  principal,  he  is  entirely  unsup* 
ported  by  the  authorities  which  be  cites.    Sepnumr  v.  Minr 
turn,  17  Johns.  169,  is  one  of  them.    It  decides  that  the  ma- 
ker of  a  note  is  prima  facie  the  principal ;  and  wliat  Bayley 
J.  said  in  Claridge  v.  DaUan,  4  Maule  &  Selw.  222,  3,  the 
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only  other  antbdrity  mentioned,  rather  admits  th6  drawer  to 
be  a  snrety ;  bat  insists  that  giving  time  to  the  payee,  would 
not,  under  the  circumstances  of  the  particular  case,  discharge 
him.    He  pUts  the  relation  between  endorsers  as  a  parallel 
case ;  and  says  that  giring  time  to  an  endorser  lower  down 
on  the  bill,  with  a  view  to  collect  of  one  still  lower,  would 
not  discbarge  prior  endorsers.    It  is;  therefore,  not  analo- 
gous; unless  it  be  shown  that  an  endorser  is,  prima  facie^  a 
principal.    Such  are  the  only  references  made  by  the  judge, 
for  the  position  which,  it  was  supposed  on  the  argument,  he 
took  in  Murray  v.  Judah.    The  extent  to  which  that  posi- 
tion is  now  sought  to  be  applied  would  cover  all  bills ;  for 
CXaridge  v.  DaUon  was  the  case  of  a  common  bill  of  ex- 
change payable  at  two  months.    I  agree  that  the  learned 
judge  was  right  in  reasoning  as  he  did,  from  the  doctrine  of 
bills  generally  to  checks.     What  is  that  doctrine  ?    In  Clark 
V.  Devlin,  2  Bos.  &  PuL  263,  366,  Chjimbre,  J.  said,  the 
acceptor  is  to  be  considered  as  the  principal  debtor,  and  the 
other  parties  as  sureties  only.    In  that  case  the  drawer  was 
insisthig  that  he  should  be  discharged,  because  the  holder  had 
given  time  to  tbe^  acceptor ;  and  the  whole  court  held  tha^ 
he  should,  had  he  not  hraiself  assented  to  the  delay.    I  ad- 
verted to  this  question  in  a  general  way  before,  but  will  make 
one  or  two  additional  quotations.    Chitty  sen.  says,  "  The  ac- 
ceptor of  the  bill  is  primarily  liable,  and  the  drawer  and  en- 
dorsers may  be  considered  in  the  nature  of  sureties  for  his 
acts."    Chit,  on  Bills,  443,  Am.  ed.  1836.    Chitty,  jun.  says, 
"  Upon  the  ground  that  they  are  sureties  only,  the  drawers 
and  endorsers  of  a  bitt  or  check,  arid  the  endorsers  of  a  note 
are  entitled,  as  sureties,  to  claim  the  strict  observance  of  the 
ceremony  of  presentment  to  the  acceptor,  drawee  or  ma- 
ker."   Chit.  jun.  48  a.  Am.  ed.  1834.    Is  a  drawer  the  less 
a  surety  before  the  bill  1s  accepted  7    Suppose  he  agrees  to 
give  time  to  the  drawee  without  acceptance  }  as  if  he  were 
to  tell  the  drawee,  the  banker,  to  credit  the  check ;  would 
not  this  equally  discharge  the  drawer?    None  of  the  colla- 
tend  parties,  unless  they  eome  by  way  of  accommodation,  are 
sureties  in  the  strict  sense  of  the  word.    The  endorser  has 
received  value,  as  well  as  the  drawer.    But  they  are  all  re- 
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garded  as  qu€m  sureties ;  aa  guarantors,  upon  the  copditko 
that  the  fund  shall  first  be  resorted  to  in  the  bands  of  the 
drawee*  They  are  sometimes  called  collaieral  parties;  no* 
matter  what,  so  long  as  they  are  not  the  principals.  CZo^ 
ridge  v.  DaUouy  cited  in  Murray  .v*  Judah^  and  on  whieb 
the  dictum  we  are  considering^ nv'as  mainly  founded,  premit* 
ed  the  relation  of  drawer  and  acceptor,  yet  whs  applied  to- 
that  of  drawer  and  drawee.  Mr.  Selwyn,  in  his  Nisi  Prius,  1 
vol.  Am.  ed.  of  1839^  p.  363,  says  of  the  acceptor,  although 
he  undertakes  to  pay  the  debt  of  \he  drawer,  yet  is  he  prir 
marily  liable  \  for  it  is  incumbent  on  the  holder  of  the  bill"  to 
resort  to  him  in  the  first  instance.  Under  this  view,  although 
his  engagement  is  really  only  collateral,'  yet  he  may  be  con- 
sidered as  the  principal  debtor,  and  the  remaining  parties  as 
sureties  only.  These  remarks  are  obviously  applieabje  as 
well  to  the  drawee  before,  acceptance  as  aAer.  He  holds  the 
fund,  and  must  be  resorted  to  primarily*  This  is  not  dispu- 
ted by  any  case  or  dictum.  But  I  do  not  pursue  the  argu- 
ment ;  for  if  the  drawer  of  a  check  be  the  principal,  iX  is  im- 
possible to  say  that  the  drawer  of  any  other  biJI  is  net  ao. 
He  clearly  is  entitled  to  the  benefit  of  immediate  present- 
ment. We  have  seen  how  a  contrary  doctrine  was  treated 
by  Ch.  J.  Abbott ;  and  I  trust  that  no  coi^rt,  at  this  day,,  can 
think  of  retrograding  to  the  twilight  doctrine  of  bills  in  the 
age  of  Mogadara  v.  HoU.  The  cases  of  that  age  are  the 
only  ones  I  have  seen  which  treat  the  drawer  as  any  other 
than  a  collateral  party.         .  -,        . 

All  the  cases  a^ree  that  immediate  notice  to  the  drawer j 
of  presentment  and  non-payment  of  hOU  of  exchange,  is  es* 
sential  to  a  right  of  action  against  him. 

We  come  now  directly  to  the  question  on  which  the  court 
below  passed.  Is  notice  of  presentment  and  refusal  to  pay 
a  check,  necessary  1  I  trust  we  have  seen  clearly,  that  a 
check  is  a  bill  of  exchange,  A  priori^  therefore  notice  should 
be  given.  The  drawer  was  sued  in  the  case  at  bar,  and 
no  want  of  funds  was  shown  in  the  bands  of  the  drawee. 
Does  positive  authority  make  an  exception  ?  I  have'  been 
through  with  the  cases  cited  at  the  bar,  and  have  looked 
into  several  others ;  and  so  far  from  finding  any  adjudica* 


UTICA,  JULY,  1839.  386 


Harker  v.  Andenon. 


lion  or  dictum  that  a  drawer  may,  under  such  circumstaacesi 
be  subjected   without  notice,  except  that  in  1  Hall,  68,  I 
have  found  many  books  requiring  it  to  be  given.    I  will  cite 
from  a  few.    The  two  Chittys  were  quoted  on  the  argu- 
ment ;  Chit,  on  Bills,  465,  Am.  ed.,  1836,  and  Chitty,  jun.  44, 
Am.  ed.,  1834 ;  both  lay  down  the  rule  that  notice  must  be 
given.    They  do  not  cite  cases  for  what  has  not,  I  presume, 
been  seriously  questioned  since  Holt's  time  ;  but  I  suppose 
they  advance  the  rule  as  a  most  obvious  corollary  from  what 
cannot  be  disputed,  that  a  check  is  a  bill  of  exchange. 
Chitty  jun.,  says,   "  When  the  drawer  has  endorsed  and 
deliver^  a  check  to  a  third  person  for  value,  he  is  placed, 
in  substance,  in  the  position  of  the  drawer  of  a  bill  or  en- 
dorser of  a  note."     Speaking  of  presentment,  at  the  same 
page,  he  says,  '<  it  is  indispensable,  to  fix  the  drawer  of.  the 
check  with  liability,  and  he  is  also  entitled  to  due  notice  of 
dishonor.^    In  Eickelberger  v.  Finley,  7  Harr.  &  Johns. 
381,  the  court  assumed  this,  and  labored  to  prove  that  notice 
was  excused,  because  the  defendant,  who   was  drawer  of 
the  check,  bad  no  funds  in  the  bank  to  which  it  was  direct- 
ed.   In  Lilley  v.  Miller,  2  Nott  &  M'Cord,  257,  the  same 
course  was  taken.    In  Mohawk  Bank  v.  Broderickj  10  Wen- 
dell, 306,  Savage,  Ch..  J.  said,  if  the  action  be  against  the 
drawer  of  the  check,  and  he  have  no  funds,  &c.,  he  cannot 
object  the  want  of  demand  and  notice.   In  Edwards  v.  Mo- 
sesj  2  Nott  &  M'Cord,  433,  436,  it  was  attempted  to  excuse 
the  usual  steps  to  charge  the  drawer  of  the  check,  but  it 
was  not  allowed.    Richardson  J.  said,  demand  should  have 
been  made  and  fiotice  given.    In  a  like  case,  Cathell  r* 
Goodwin,  1  Harr.  &  Gill,  468,  Johnson  and  Gill  contended 
that  Tiotice  was  not  necessary,  because  excused.    The  court 
overruled  the  objection.    In  Rickford  v.  Ridge,  2  Camp. 
637,  Lord  Ellenborough  said,  it  is  enough  for  the  holder  of 
the  check  to  give  notice  of  dishonor  to  those  against  whom 
he  seeks  his  remedy.    In  Woods  v.  Schroeder,  4  Harr.  & 
Johns.  276,  notice  of  dishonor  was  given  to  the  drawers, 
though  they  had  withdrawn  their  funds  beyond  reach  of 
their  check  and  countermanded  its  payment.    In  Cruger 
V.  Armstrong,  so  often  before  cited,  Radclifi*,  J.  said,  the 
Vol.  XXI.  49 
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want  of  funds  may  excuse  the  want  of  notice.  In  Levy  v. 
Peters^  9  Serg.  &,  Rawle,  126,  127,  proof  of  presentment 
was  dispensed  with  under  special  circumstances ;  but  Tilgh- 
man,  Ch.  J.,  said,  "  In  general  there  cannot  be  a  recovery 
without  proof  of  demand  and  notice  to  the  drawer. ^^  All  the 
cases  I  mention  to  this  point  were  actions  on  checks,  and 
most  of  them  against  the  drawer.  In  Franklin  v.  Van- 
derpool,  1  Hall,  80,  which  was  also  against  the  drawer  of  a 
check,  Oakley  J.,  after  showing  that  a  check  is  a  bill,  adds, 
<*  The  contract  created  between  the  drawer  and  payee  is, 
that  the  bill  shall  be  presented  to  the  payee  and  payment 
demanded,  and  in  case  of  non-payment  that  notice  thereof 
shall  be  given  to  the  drawer."  It  is  true  that,  in  Cromwell 
V.  Lovetij  1  Hall,  68,  he  says  that  he  cannot  object  the  want 
of  notice  unless  he  also  show  that  he  had  been  injured  by  the 
neglect;  but  the  remark  admits  that  notice  may  be  es- 
sential ;  and  how  far  the  right  to  it  may  be  qualified,  will  be 
collected  from  what  I  have  thought  it  my  duty  to  say  under 
another  head,  while  inquiring  into  the  general  agreement 
between  the  rules  which  apply  to  checks  and  to  bills  of  ex- 
change as  a  class  to  which  the  former  belong. 

In  going  over  the  cases,  it  will  be  perceived  that  I  have 
endeavored  to  anticipate,  as  far  as  possible,  the  grounds  as- 
sumed by  the  counsel  for  the  defendant  in  error,  without 
taking  them  up  and  answering  them  separately.  They 
were,  that  a  check  does  not  become  a  bill  of  exchange  till 
it  has  been  negotiated,  it  not  being  so  as  between  drawer  and 
holder,  for  which  the  dictum  in  Murray  v.  Judahj  and  cor- 
responding dicta  in  other  pases  were  cited  ;  that  the  drawer 
is  a  principal,  for  which  another  dictum  in  Murray  v.  JudcJi 
Bnd  Mogadara  v.  Holt  were  cited,  with  a  less  pertinent 
case,  Sarsefield-  v.  Witherly^  Comb.  159.  The  drawer  was 
likened  to  the  maker  of  a  note  payable  on  demand  at  a  cer- 
tain place,  on  whom  it  is  said  an  actual  demand  is  not  ne* 
cessary  ;  but  he  must,  at  his  peril,  have  funds  there  and  be 
ready  to  pay  and  show  this  in  his  defence.  Buxton  v.  Bishop^ 
3  Wendell,  21.  U.  S.  Bank  v.  SmUh,  1  Wheat.  176.  It  was 
added,  that  the  bank  having  funds  is  liable  in  damages,  if  it 
refuse  to  answer  the  check.    Marzetti  v*  WiUiams^  tit  supra. 
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A  further  distinction  between  checks  and  bills  generally 
was  sought  to  be  raised  from  Rothschild  v.  Comey^  9  Barn. 
Sc  Cress.  388.  The  defendants  had  received  the  plaintiff's 
checks  from  one  who  had  fraudulently  obtained  them  of 
the  plaintiflf.  The  checks  were  passed  to  the  defendants 
six  days  after  their  date.  The  plaintiff,  therefore,  contended, 
that  so  long  a  period  having  elapsed,  the  checks  must  be  re- 
garded as  over-due ;  and  the  defendants  took  no  title  beyond' 
that  of  the  one  who  obtained  them.  None  of  the  judges, 
except  Littledale,  J.,  mentioned  any  distinction  in  this  re- 
spect between  a  check  and  any  other  bill.  But  he  said, 
that  though  a  party  receiving  a  bill  or  note  which  is  over- 
due, takes  no  greater  title  than  the  one  from  whom  he 
receives  it,  the  law  he  thought  could  not  be  applied  to 
checks.  It  is  remarkable  that  in  the  previ6us  case  of 
Dwcn  V.  Hailing,  4  Barn.  &  Cress.  330,  all  the  court  con- 
curred in  holding  that  bills,  notes  and'  checks  stand  on  the 
same  footing  in  respect  to  this  very  point ;  and  they  intima- 
ted that  if  there  were  any  difference,  the  check  should  be 
tised  the  more  speedily.  Such  a  ruling  on  so  short  a  delay, 
with  us  in  respect  to  a  bill,  and  especially  a  note  payable 
on  demand,  would,  perhaps  justly,  be  deemed  a  very  singu- 
lar severity,  after  Sanford  v.  Mickles)  4  Johns.  R.  224,  and 
other  cases.  In  that  cited,  the  note  had  run  five  months, 
and  yet  this  was  held  no  such  conclusive  presumption  of  dis- 
honor that  the  endorsee  was  bound  to  regard  it.  It  was, 
however,  a  case  presenting  peculiar  circumstances,  and  can- 
not be  relied  on  as  furnishing  a  general  rule. 

I  will  barely  add  a  single  remark  from  a  writer,  whose 
book  is  devoted  more  directly  than  any  other  to  the  consid- 
eration of  checks :  <<  Instead  of  presenting  a  negotiable  bill, 
note  or  check  for  payment,^  says..Chitty,  junior,  <<  the  hold- 
er may,  within  a  reasonctble  time  after  he  has  received  it, 
that  is,  within  the  time  allowed  for  presentment,  put  the  in- 
strument into  circulation.  The  transferee  has  the  same 
privilege ;  and  the  prior  parties  will  not  be  discharged,  if  the 
last  endorsee  or  assignee  make  a  due  presentment.  But 
the  drawer  and  earlier  endorsers  might  be  discharged,  if 
the  instrument  were  kept  in  circulation  through  successive 
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parties  for  a  period,  which,  in  reference  to  the  nature  of  the 
instrument,  and  the  course  of  business  in  similar  cases,  can 
be  deemed  unreasonable."  Chitty,  jun.,  ed.  before  cited, 
p.  62.  I  cite  these  remarks,  in  connection  with  others  more 
immediately  pertinent,  to  show  that  the  differences  between 
checks  and  other  paper  of  the  class  to  which  both  immedi- 
ately belong,  if  there  be  any,  are  very  few,  at  least  in  the 
estimation  of  English  writers  on  commercial  law.  It  is 
most  strange,  if  indeed  that  law  lias,  in  the  instance  before 
us,  so  far  deviated  from  its  usual  ^demands  of  promptitude 
and  vigilance,  as  was  supposed  on  the  argument,  that  no 
sanction  of  the  anomaly  should  be  found  in  adjudged  cases, 
or  in  books  which  treat  of  commercial  usage  on  either  side 
the  Atlantic. 

There  is  no  pretence,  on  the  proof,  that  the  defendant  in 
the  case  at  bar  had  count^manded  the  payment  of  the 
check  at  the  bank.  But  it  is  said  that  if  notice  were  neces- 
sary, as  a  general  rule^  yet  here  is  proof  of  a  want  of  funds 
in  the  hands  of  the  bank,  which  is  to  be  collected  thus :  the 
drawee  is  the  agent  of  the  drawer,  and  therefore  his  refusal 
in  evidence  that  he  had  no  funds.  I  have  particularly  no- 
ticed this  argument  before.  It  would  equally  apply  to  any 
other  bill,  and  at  once  overturn  the  necessity  of  notice  to  the 
drawer  in  all  cases.  Indeed,  it  will  be  perceived  that  the  mis- 
fortune of  most  of  the  arguments  for  the  defendant  in  error,  is 
the  proving  of  so  much  that-we  cannot  adopt  them,  without 
encountering  many  of  the  best  established  and  most  salutary 
rules  intended  to  govern  the  conduct  of  parties  to  this  kind 
of  commercial  paper.  The  same  remark  will  apply  to  en- 
other  suggestion  thrown  out  tai  the  course  of  the  discussion, 
though  I  believe  it  was  not  very  seriously  insisted  on :  that 
the  commencement  of  this  suit,  which  it  seems  followed  Che 
demand  immediately,  was  itself  a  notice  within  the  rule. 
Beside :  the  latter  argument  is  involved  in  a  vicious  circle ; 
it  assumes  that  notice  is  necessary  as  the  condition  which 
entitles  the  holder  to  sue,  but  satisfies  itself  with  notice  by 
the  commencement  of  a  suit.  It  has,  to  be  sure,  been  said, 
that  in  case  of  a  precedent  debt  or  duty,  the  commence- 
ment of  the  suit  is  a  sufficient  notice.    It  would  have  been 
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better  to  have  said  that  no  notice  need  be  given,  in  such 
case,  because  the  party  must  take  notice  at  his  peril.  The 
rule  has  never  been  applied,  except  to  satisfy  the  formal  al- 
legation of  licet  stEpius  reqtHsitus^  which  is  in  truth  merely 
formal,  and  means  nothing  or  next  to  nothing.  It  is  assert- 
ing, at  most,  that  the  party  had  been  often  requested  by  the 
voice  of  his  legal  conscience  addressed  to  himself;  or  adopt- 
ing, with  Adam  Smith,  a  more  lively  personification,  in  the 
theory  of  moral  sentiments,  by  the  man  vnthin  addressing 
the  man  without.  Why  not  say  the  allegation,  licet^  &c.  is 
surplusage,  and  therefore  need  not  be  proved  ? 

In  no  view  which  I  am  able  to  take  of  the  question,  do  I 
think  the  decision  of  the  court  below  can  be  sustained. 
The  judgment  ought  accordingly  to  be  reversed,  a  venire  de 
novo  to  issue  from  the  court  below,  and  the  costs  to  abide 
the  event. 

The  Chief  Justice  and  Mr.  Justice  Bronson  concurred 
in  the  opinion  that  the  drawer  was  entitled  to  no^tc^  of  the 
non-payment  of  the  check ;  but  they  expressed  no  opinion 
as  to  the  degree  of  diligence  necessary  on  the  part  of  the 
holder,  in  presenting. and  giving  notice  of  the  non-payment 
of  the  check. 

Judgment  reversed,  and  venire  de  novo. 


Young  vs.  Peck. 

In  an  action  of  ejectihent  for  the  nco^ery  of  lands,  alienage  of  the  plaintifT 
cannot  be  alleg^ed  ai  a  bar  to  a  recovery,  although  he  was  bora  in 
Scotland  in  1769,  and  remained  an  inhabitant  there  until  1830,  where  it 
18  shown  that  the  father  of  such  plaintiff  was  a  resident  of  this  country 
previoas  to  a^d  at  the  time  of  the  declaration  of  independence,  and  remain- 
ed here  nntil  his  deatb»  in  1829. 

Error  from  the  superior  court  of  the  city  of  New  York. 
This  was  an  action  of  ejectment^  brought  by  the  plaintiflF 
(Mary  Young)  for  the  recovery  of  an  undivided  moiety  of 
a  house  and  lot  in  the  city  of  New  York,  whereof  her  father 
James  Knox^  died  seised  in  1823.    James  Knox  came  to 
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this  country  from  Scotland,  in  1774,  leaving  the  plaintiff  in 
Scotland,  with  bis  grandfather,  his  ^vife  having  previously 
died.  He  remained  in  this  country  from  his  first  arrival 
until  his  death.  The  plaintiff  was  bom  in  1769  ;  was  mar- 
ried in  Scotland,  to  Oeorge  Yaung-^  probably  previous  to 
her  coming  of  age.  Her  husband  died  about  1826 ;  in  1830 
she  came  to  this  country ;  and  in  1834  commenced  this 
yaiu  The  property  in  question  js  held  by  the  defendant  as 
a  tenant  of  the  grandchildren  of  her  father,  by  a  second 
marriage,  the  children  of  a  deceased  son,  the  only  child  of 
the  second  marriage  who  survived  his  father.  Besides  the 
above  evidence  of  citizenship  of  James  Knoix,  it  was  admit- 
ted on  the  trial  that  he  was  a  citizen  of  the  United  States 
prior  to  the  year  1802,  and  so  continued  until  his  death. 
The  court  decided  that  the  plaintiff  was  an  edien  at  the  time 
of  the  descent  cast,  and  consequently  was  not  en  titled  to  re- 
cover.   The  plaintiff  excepted  and  sued  out  a  writ  of  error. 

J.  Anthony  for  the  plaintiff  in  error. 

E.  T.  Payne  ^  H  MaxweU^  for  the  defendant  in  error. 

By  the  Courts  Nelson,  Ch.  X  The  case  turns  upon  the 
construction  to  be  given  to  the  fourth  section  of  the  act  of 
congress,  passed  April  14, 1^2,  which  provides,  <^  that  the 
children  of  persons  duly  naturalized  under  .any  of  the  laws 
of  the  United  States,  or  who  previous  to  tt\e  passing  of  any 
law  on  that  subject  by  the  government  of  the  United  States 
may  have  become  citizens  of  any  one  of  the  said  states,  un- 
der the  laws  thereof,  being  under  the  age  of  twenty-one 
years  at  the  time  of  their  parents  being  so  naturalized,  or 
admitted  to  the  rights  of  citizenship,  if  dwelling  in  the 
United  States,  be  considered  as  citizens  of  the  United  States ; 
and  the  children  of  persons  who  now  are,  or  have  been  citi- 
zens of  the  United  States,  shall,  though  -  born  oat  of  the 
limits  and  jurisdiction  of  the  United  States,  be  considered 
as  citizens  of  the  United  States,^ 

The  father  of  the  plaintiff  (James  Knox)  arrived  here 
before  the  declaration  of  independence,  and  adhered  to  this 
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country ;  he  was  an  original  citizen,  and  is  to  be  considered 
the  same  as  native  born.  The  plaintiff,,  therefore,  comes 
within  the  literal  terms  of  the  last  clause  of  the  above  sec- 
tion. She  is  the  child  of  a  person  who  was  a  citizen  of  the 
United  States  when  the  act  of  1802  passed.  an4  though 
bom  abroad,  is  to  be  deemed  a  citizen  within  i(s  words. 

It  is,  however,  contended  that  by  the  true  construction 
of  the  clause  in  question,  the  rights  of  citizenship  are  con- 
ferred only  upon  children  whose  parent  or  parents  were  citi- 
zens at  the  time  of  their  birth  ;  in  other  words  that  it  ap- 
plies only  to  the  children  of  citizens  born  abroad  after  the 
parents  became  citizens  of  the  United  States.  The  act  of 
26  Edw.  3,  which  is  said  to  have  been  passed  to  remove 
doubts  as  to  the  rule  of  the  conimon  law  on  the  subject,  re- 
quired in  terms,  that  the  parents  should  be  native  born  cU 
the  time  of  the  birth  of  the  children.  The  7  Anne,  ch.  5, 
was  more  general ;  but  the  4  Geo.  2,  ch.  12,  explanatory  of 
it  restored  the  qualification,  2  Barn.  &  Cress.  779.  Now 
if  congress,  while  exacting  a  le^w  upon  the  same  general 
subject,  and  as  we  may  presume*  with  these  several  acts  of 
parliament  before  them,  had  intended  a  corresponding  re- 
striction of  citizenship  of  parents  at  the  iirth  of  the  children^ 
it  is  remaikable  that  they  should  have  omitted  the  use  of 
words  to  be  found  therein  distinctly  expressing  such  an  in- 
tent. The  very  omission  affords  some  ground  for  distrust- 
ing the  construction  insisted  upon.  Besides,  no  distinction 
of  the  kind  is  to  be  found  in  the  previous  clause  respecting 
children  bom  abroad  of  naturalized  parents.  Those  born 
before  the  act  of  naturalization,  being  under  age  at  the  time, 
are  within  the  privilege,  if  residents  on  the  14th  April,  1802, 
when  the  statute  passed.  Campbell  v.  Jordan  and  wife, 
6  Cranch,  176.  Thus,  the  children  of  aliensj  no  matter 
where  born  out  of  the  United  States,  are  made  citizens  by 
the  act  of  naturalization  of  their  parents;  and  this  too, 
whether  it  took  place  under  the  laws  of  congress,  or  pre- 
viously under  the  law  of  any  state;  with  (he  qualification 
only  of  age  and  residence.  Including  those  persons  specially 
admitted  to  citizenship  by  the  states  before. the  adoption 
of  the  constitution^  the  class,  born  and  who  may  have  re- 
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mained  abroad  down  to  18Q2,  virtually  naturalized  by  that 
statute,  must  have  been  very  large ;  perhaps  as  large  as  the 
class  under  the  other  clause,  with  the  liberal  interpretation 
we  propose  to  give  it ;  the  several  states  having  begun  to 
admit  citizens  soon  after  their  governments  were  organized. 
The  clause  under  consideration  was  intended  to  apply  to 
the  children  of  persons  who  were  native  born  citizens ;  or, 
of  persons  who  were  here  before  the  declaration  of  inde- 
pendence, and  participated  in  its  establishment ;  they  con- 
stituted, therefore,    the  most  meritorious  class  of  citizens 
whose  oflfspring  were  entitle<l  to    the  liberal  indulgence  of 
the  government ;  hence  the  very  general  terms  used  in  con- 
trast with  the  previous  clause,  and  the  omission  of  the  re- 
striction as  to  age  and  residence.    It  would  have  been  an 
unnatural,  as  well  as  unjust  discrimination,  to  have  debarred 
those  children  of  the  privilege  whose  birth  may  have  hap- 
pened before  our  independence,  or  while  their  parents  were 
in  the  act  of  achieving  it ;  their  claims  upon  the  country, 
and  to  a  participation  in  the  property  and  affection  of  their 
parents,  were  as  strong  as  those  bom  after,  and  it  must  be 
conceded  that  they  become  citizens,  and  are  entitled  to  in- 
herit in  whatever  country  they  might  be  found.      17  Pick. 
70.    5  Barn.  &  Cress.  771.    2  Kent's  Comm.  62,  53. 

It  is  further  urged,  that  the  act  of  1802  requires  both 
/(Uher  and  mother  to  be  citizens,  in  imitation  of  the  25  Edw. 
3,  I'he  4  Geo.  2,  only  requires  the  father  to  be  a  native 
born  subject.  ''  Children  of  persons,"  ar^  the  terms  used 
jn  both  clauses  of  the  section,  and  do  not  necessarily  em- 
brace both  parents.  Taken  distributively,  they  may  well 
mean  the  children  of  any  and  every  person  duly  ncUurtUized^ 
&c.  or  as  in  the  second  clause,  who  note  are,  or  have  been 
citizens^  &c.  1  admit  this  view  would  carry  the  provision 
beyond  what  was  probably  the  meaning  of  congress ;  as  it 
would,  in  effect,  naturalize  the  children  bom  abroad,  if 
either  father  or  mother  were  citizens.  The  26  Edw.  3,  pro- 
vided that  the  children,  &o.  whose  father  and  mother  shotild 
be  of  the  faith  and  allegiance  of  the  king,  &c.  be  deemed 
natural  born  subjects.  Under  the  construction  of  this  act, 
its  benefits  were  extended  to  children  born  abroad,  though 
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the  father  only  was  native  born.  Cro.  Car.  601.  Bacon's 
Abr.  tit.  Alien,  126.  Yiner's  Abr.  tit.  Alien,  a  2,  pi.  21,  and 
note.  It  is  true,  this  construction,  was  questioned  in  Doe^ 
ex  dem.  jyuroure^  y.  Janes,  4  Tt  R.  SOO,  but  it  seems  to  have 
been  the  prevailing  exposition  of  the  statute  while  in  force, 
and  the  ju(%es  there  regarded  the  subsequent  act  of  4  Geo. 
2,  which  restricted  the  requisite  parentage  to  the  father,  as 
a  parfiamentaiy  exposition  of  the  prior  statutes.  This  view, 
at  least,  weakens  the  argument  urged  upon  us^  that  the  act 
of  oongress  should  be  constructed  to  include  both  father  and 
mother^  in  imitation  of  the  25  Edw.  3. 

It  is  worthy  of  remark,  also,  that  after  the  act  of  1804, 
amending  the  naturalization  laws,  it  would  be  difficult  to 
maintain  that  both /a/Aer  and  mother  should  be  naturalized 
within  the  meaning  of  the  first  clause  of  the  fourth  section. 
That  act  declared,  that  if  any  alien  who  should  have  com-.' 
plied  with  the  preliminary  steps  made  requisite  by  the  act 
of  1802,  and  died  before  he  became  actually  naturalized, 
his  widow  and  children  should  be  deemed  citizens.  Th  is  very 
clearly  shows  that  the  naturalization  of  the  father  is  the  ef  ■ 
ficient  cause  of  conferring  the  right  upon  the  children  ;  and 
will  satisfy  the ^ first  clause  of  the  fourth  section;  and  it 
seems  naturally  and  reasonably  to  follow,  that'  his  citizen-- 
ship  is  sufficient  within  the '  other.  In  confirmation  of  the 
correctness  of  this  view,  I  may  refer  to  the  case  of  Charles 
V.  Monson  and  Brimfield  Manufacturing  Co,  17  Pick.  70, 
which  from  the  pleadings  and  facts  must  have  involved  the 
vety  point  now  under  consideration.  It  was  there  assumed 
by  the  court  that  the  citizenship  of  the  father,  brought  the 
daughter,  born  in  Canada,  within  the  benefit  of  the  act. 
And  in  Campbell  v.  Gordon  and  wife,  6  Cranch,  176,  the 
naturalization  of  the  father  conferred  the  right  upon  his 
daughter,  born  in  Scotland. 

This  conclusion  dispenses  with  the  other  questions  dis- 
cussed in  the  case ;  for  if  the  plaintiff  is  brought  within  the 
second  clause  of  the  fourth  section,  she  is  to  be  deemed 
a  citiaen  K>  all  intents  and  purposes,  the  same  as  if  she  had 
been  born  and  continued  to  reside  in  this  country.  There 
is  no  limitation  of  age  or  residence  annexed ;  nor  any  other 
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that  can  affect  her.    The  privilege  of  eitizeoship  conferred 
is  absolute  and  unconditional. 

Judgment  reversed ;  venire  de  novo;  costs  to  abide  the 
event. 


Otis  vs.  Jones. 


Where  property  ae  wrtn^uUy  iaken,  the  rabeequent  appropriation  of  it  by  i^ 
■ale  nnderan  ezectttion  in  favor  of  the  wrong-doer,  will  not  aare  the  party 
from  anawerinif  in  damageo  to  the  full  value  of  the  property. 

Whether,  if  the  propertyi  after  the  original  taking,  had  been  seized  and  tiM 
under  an  ezecntion  in  favpr  of  a  third  pereon  against  the  owneTf  aneh  foci 
might  not  have  been  shown  In  mitigation  of  damages,  quere. 

This  was  an  action  of  trover  for  a  pair  of  horses  of  the 
Value  of  1^110,  tried  at  the  Clinton  circuit  in  January,  I837» 
before  the  Hon.  John  Willard,  one  of  the  circuit  judges. 

The  defendant,  Jenes,  being  the  assignee  of  a  note  made 
by  the  plaintiff,  OtiSj  and  payable  to  one  Rodolphus  M.  Par- 
num  in  boots  and  shoes,  obtained  an  attachment  in  hisf  onm 
name  from  a  justice  of  the  peace  against  Otis,  on  which 
process,  a  constable  took  the  horses  in  question  from  the 
possession  of  Otis  and  delivered  them  to  Jones  for  safe 
keeping.  This  was  in  April  or  Mat^y  1836.  On  the  return 
of  the  attachment,  Jones  prcriuced  and  declared  on  the 
note;  but  as  it  was  not  negotiable,  the  suit,  by  advice  of  the 
justice^  was  discontinued,  and  Jones  sued  out  a  new  attach- 
ment in  the  name  of  Farnum  the  payee  of  the  note.  On 
the  return  of  this  attachment,  the  justice  inadvertently  en- 
tered Ihe  suit  and  judgment  on  his  docket  as  though  Jones^ 
and  not  Farnum^  was  the  plaintiff,  although  all  the  papers 
ahowed  that  Farnum  should  have  been  mentioned  on-the 
docket  as  plaintiff.  The  judgment  was  for  about  seventy 
dollars,  damages  and  costs.  On  the  27th  May,  1836,  an 
execution  was  issued  on  the  judgment,  naming  Jones  as  the 
plaintiff,  on  which  the  horses  were  sold  about  the  first  of 
June,  and  purchased  by  Jones  for  $39.  After  the  return  of 
this  execution,  the  justice  discovered  the  error  in  his  docket, 
and  corrected  it  by  naming  Farnum  as  plaintiff;  and  on  the 
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31sl  August,  1836,  issued  execution  ou  the  judgment  as 
amended,  cfn  which  the  horses  were  again  sold  about  the 
first  of  September,  and  again  purchased  by  Jones  for  $36. 
The  constable  testified  that  be  took  the  horses  by  direction 
of  JmeSi  and  put  them  into  his  hands  for  safe  keeping, 
where  they  remained  from  the  time  they  were  taken  on  the 
first  attachment  until  after  the  return  of  the  second  execu- 
tion, except  that  they  were  twice  taken  away  by  the  con- 
stable to  sell  at  auction.  Janes  made  some  use  of  the  horses^ 
but  they  were  in  better  condition  at  the  time  of  the  last  sale 
than  they  were  when  first  attached.  This  suit  was  not 
brotight  until  after  the  second  sale. 

The  judge  decided  that  the  eflSsct  of  this  second  sale,  which 
was  legal,  was  to  mitigate  the  damages,  and  would  prevent 
the  plaintiff  from  recovering  any  more  than  nominal  dam^ 
ages.  The  plaintiff  excepted,  and  the  jury,  by  directioa  of 
the  judge,  found  a  verdict  in  bis  favor  for.  six  cents.  Thf 
plaintiff  now  asks  a  new  trial.  . 

A.  C.  Handy  for  the  plaintiff. 

O,  A.  Simmons,  for  the  defendant 

By  the  Courts  Bronbon,  J.  Assuming  that  the  first  and 
second  attachments  were  both  regular,  still  the  sale  of  the 
horses  in  Junojon  an  execution  in  favor  of  Jones,  when 
there  was  no  judgment  to  support  the  execution,  was  clearly 
wrongful,  and  a  conversion  of  the  property,  Reynolds  v. 
Shuler^  6  Cowen,  323.  And  besides,  Jones  was  himself  the 
purchaser  at  the  sale,  and  held  the  horses  about  three  months 
under  this  void  title.  It  is  impossible  to  deny  that  there  was 
a  conversion.    Indeed  it  was  so  ruled  at  the  circuit. 

But  the  judge  held  that  the  second  sale,  which  took  place 
in  September ,  and  on  the  execution  in  favor  of  Farnum,  was 
legal ;  that  the  effect  of  the  sale  was  in  mitigation  of  dam- 
ages, and  that  the  plaintiff  was  only  entitled  to  a  verdict  for 
the  nominal  sum  of  six  cents. 

Assuming  what  we  do  not  intend  to  decide,  that  the  jus^ 
tice  had  in  this  case  the  power  to  amend  his  docket  and 
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issue  a  new  execution,  and  that  -the  second  sale  was  conse- 
quently legal,  stilt  I  think,  the  plaintiff  has  a  right  to  complain 
of  the  rule  of  damages.  He  had  been  wrongfully  deprived 
of  his  property  in  Jwie-^his  right  of  action  was  then  complete, 
and  had  the  suit  been  brought  at  any  time  within  the  three 
months  which  elapsed  before  the  second  sale,  it  is  admitted 
Chat  he  would  have  been  entitled  to  recove  *  the  full  value 
of  the  property-  How  has  he  lost  that  right  ?  The  statute 
of  limitations  has  not  nin,  nor  has.  the  plaintiff  done  any  act 
whatever  to  bar  or  prejudkse  *his  claim.  How  then  has  he 
lost  eve/ty  thing  but  tlie  nriere  form  of  a  remedy  ?  The  ar- 
gument is,  that  by  the  second  sale,  on  legal  process,  the  pro- 
perty has  in  effect  been  applied  to  the  plaintiff's  use,  and 
therefore  he  ought  only  to  recover  nominal  damages.  The 
answer  i^  that  a^  wrong*-doer  cannot  discharge  himself  by 
any  act  of  his  owti^  without  the  assent  of  the  injured  party. 

But  suppose  there  was  no  tort  in  the  case,  and  the  ques- 
tion arose  in  an  action  of  assumpsit.  Although  by  means 
of  the  second  sale  the  sum  of  $36,  for  which  the  property 
was  struck  off,  may  have  been  applied  to  the  plaintiff's  use, 
by  way  of  satisfying  so  much  of  his  debt,  yet  as  that  bene- 
fit was  conferred  without  request,  it  could  create  no  legal 
obligation  on  the  part  of  the  plaintiff  to  refund,  or  in  any 
other  way  account  for  the  money.  Bartholomew  v.  Jucksoti^ 
20  Johns.  R.  28.  If  the  defendant  could  not  in  an  action  re- 
cover the  value  of  a  benefit  thus  conferred  on  the  plaintiff, 
he  cannot  do  the  «ame  thing  in  another  form,  as  by  setting  it 
off  or  using  it  by  way  of  satisfaction  in  ^n  action  brought 
against  him  by  the  plaintiff.  If  this  could  not  be  done  in 
«issumpsit,  it  surely  cannot  be  allowed  in  an  action  of  trover. 

By  procuring  a  sale  on  legal  process,  the  defendant  can- 
tiot  be  better  off  than  be  would  be  if  he  had  offered  to  re- 
store the  property  to  the  plaintiff.  And  yet  no  tender  will, 
at  the  common  law,  either  bar  an  action  for  a  tort,  or  take 
away  the  right  to  full  compensation  in  damages.  *T%ecase 
of  ffayward  v.  Seaward^  1  Moore  6c  Scott,  459,  does  not 
proceed  on  t|ie  ground  that  a  tort  can  be  cured  by  a  tender 
without  acceptance,  but  on  the  ground  that  there  had  been 
no  conversion  .of  the  property.    In  the  <case  of  Hmnmer  v. 
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Wilsey,  17  Wend.  91,  we  had  occasion  to  consider  the 
effect,  both  of  an  t)ffer  to  restore  property  which  had  been 
wrongfully  taken,  and  of  a  subsequent  sale  of  the  property 
•on  legal  process  against  the  owner.  We  came  to  the  con- 
clusion that  neither  the  tender  nor  the  subsequent  sale 
could  in  any  way  aflfect  the  remedy  of  the  party  whose 
property  had  been  tortiously  taken.  It  is  true,  that  the 
owner  in  that  case  had  commenced  an  action  for  the  injury 
before  either  the  tender  or  the  sale  was  made.  But  that  can- 
not alter  the  principle.  We  think  the  case  of  Hanmer  v. 
WiUey  was  rightly  determined,  and  that  it  is  decisive  of 
the  point  under  consideration. 

Had  there  been  a  sale  before  suit  brought,  on  legal  pro- 
<;ess  against  the  plaintiff  in  favor  of  gome  person  other  than 
the  wrong-doer,  that  would  have  presented  a  question  which 
we  are  not  now  called  upon  to  decide.  Irish  v.  dayes^  8 
Termont  R.  30.  In  this  case  although  Farnum  was  the 
nominal  plaintiff  in  the  second  execution,  the  defendant  Jones^ 
was  the  real  p^rty.  He  owned  the  debt,  and  procured  the 
cendition  of  the  judgment  on  which  the  execution  issued. 

New  trial  granted. 


OoLLiNS  vs.  Ellis. 

A  •person  prima  fncie  liable  for  the  payment  of  a  debt  is  not  a  competent  wit* 
nesB  to  sustain  a  suit  In  which  the  debt  or  a  part  of  it  is  sought  to  be  charged 
upon  a  third  person,  or  upon  a  fund  in  his  hands ;  and  it  toua  accord' 
ingly  held  that  in  an  action  by  a  toorkman  or  material-mana  under  the  acts 
giving  a  lien  to  mechanies  and  others  for  work  done  or  materials  furnished 
in  the  erection  of  buildings  in  the  city  of  New  York,  against  the  otoner 
of  snch  buildings,  the  contractor  to  whom  credit  was  originally  given  is  not 
a  competent  witness  for  the  plaintiff. 

Earor  from  the  New  York  common  pleas.  Ellis  sued 
Collins  under  the  act  for  the  better  security  of  mechanics 
and  others  erecting  buildings  in  the  city  of  New  York,  com- 
monly called  the  lien  laWy  and  the  act  amending  the  same. 


398  CASES  IN  THE  SUPREME  COUBT. 


Collins  ▼.  Ellis. 


See  Statutes,  sess.  of  1830,  p.  412,  and  sess.  of  1832,  p.  181; 
Collins  had  entered  into  a  contract  with  one  John  6.  Young, 
whereby  the  latter  engaged  (o  do  the  carpenter  work  cu:- 
cording  to  a  specified  plan  of  four  houses  then  erecting  by 
Collins  in  the  city  of  New  York,  for  which  he  was  to  re- 
ceive $3800  in  certain  specified  instalments  as  the  work 
progressed.    Before  the  job  was  completed,  Young  aban- 
doned the  work,  leaving  an  instalment  of  $1000  unpaid. 
EUiSi  the  plaintiff  below,  having  furnished  Young,  the  con- 
tractor^  with  a  quantity  of  pZonAruseid  in  the  erection  of  4he 
buildings,  for  which  he  claimed  the  sum  of  $256  as  due  to 
him,  gave  notice  of  such  claim  to  CoUinSj  the  owner  of  the 
buildings,  and  demanded  payment  of  the  same.    The  notice 
of  claim  was  accompanied  by  an  account,  drawn  up  by  Ellis, 
charging  Young  as  debtor,  specifying  the  quantity  of  plank 
and  the  value  thereof,  and  two  affidavits:  one  of  Ellis  him- 
self, declaring  the  account  16  be  just  and  true,  and  stating 
the  amount  due  to  him  to  be  $256 ;  the  other  was  made  by 
a  third  person,  who  merely  swore  to  the  value  of  the  plank. 
On   the   production  of  these  papers  on  the  trial,  the  de- 
fendant objected  to  their  sufficiency,  insisting  that  the  statute 
required  an  attested  account  of  the  materials  furnished  and 
the  value  thereof,  and  that  the  papers  produced  did  not 
amount  to  a  compliance  with  the  requirements  of  the  statute. 
The  objection  was  overruled.     The  plaintiff  then  called 
Young,  the  contractor,  to  prove  a  balance  due  to  him  from 
the  defendant  for  work  done  on  the  buildings,  over  and  above 
the  payments  received  by  him.    He  was  objected  to  as  not  a 
competent  witness,  but  the  objection  was  overruled ;  and  he 
then  testified  that  the  defendant  was  indebted  to  him  over 
and  above  the  payments  ireceived  in  the  sum  of  $232,  for 
extra  work  upon  the  buildings,  and  that  what  remained  to 
be  done  under  the  contract  when  he  abandoned  the  job, 
would  not  cost  a  sum  equal  to  the  last  instalment  which  re- 
xnaiued  unpaid.    On  the  other  hand,  evidence  was  given 
tending  to  shoT>  that  the  cost  of  completing  the  job  would 
greatly  exceed  the  $1000  and  the  sum  claimed  for  extra 
iu?ork.     The  jury  found  a  Verdict  for  the  plaintiff  for  the 
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whole  sam  claimed.    The  defendant  having  excepted  to  the 
decisions  of  the  court,  sued  out  a  writ  of  error. 

W.  Mulocky  for  the  plaintiff  in  error. 

R  Brewster^  for  the  defendant  in  error.  ^ 

Bff  the  Courii  Cowen,  J.    There  is  no  foundation  for  ob- 
jecting to  the  account,  as  not  properly  attested.    This  attes- 
tation was  of  course  not  evidence  upon  the  trial.    The  ob- 
ject of  the  act,  in  requiring  it,  was  to  prevent  the  introduction 
of  captious  and  unfounded  claims  against  those  who  employ 
building  contractors.    It  intended,  therefore,  that  the  plaintiff 
should  sustain  it  by  his  own  oath,  as  proof  preliminary  to  the 
bringing  of  an  action,  like  the  proof  of  loss  which  is  often  re- 
quired of  the  assured  by  policies  of  insurance.    The  section 
in  question  speaks  of  an  attested  account  merely;  without 
saying  by  whom.    The  attestation  furnished  was,  therefore, 
a  literal  compliance  with  the  terms,  and  I  think,  for  the  rea- 
son given,  it  was  also  in  conformity  with  the  intent  of  the 
act    I  agree  that  it  would  have  been  otherwise,  had  the  act 
contemplated  the  attestation  being  used  as  evidence  of  the 
truth  of  the  account,  upon  the  trial. 

The  question  whether  Young  was  a  competent  witness 
for  the  plaintiff,  depends  on  the  legal  effect  which  a  recovery 
in  a  suit  of  this  kind  will  have  upon  the  rights  of  the  origi- 
nal debtor.  The  plaintiff  had  given  credit  to  him ;  and  at 
common  law,  he  alone  was  liable ;  but  the  statute  allows  the 
creditor  on  serving  an  attested  notice,  to  pass  him  by,  and 
recover  of  another,  if  that  other  be  indebted  tp  him,  in  re- 
spect to  the  building,  on  which  the  plaintiff's  labor  has  been 
bestowed.  So  far,  Young  was  most  clearly  interested  to 
make  out  a  fund  in  the  hands  of  the  defendant  below.  It 
was* to  perform  the  important  function  of  paying  the  witness' 
own  debt.  The  defendant  was  called  into  court  as  being  a 
debtor  in  respect  to  the  fund ;  and  a  recovery  by  the  plain- 
tiff, with  satisfaction,  would  work  an  extinguishment  of  the 
debt.  Admitting  the  witness  to  be  only  prima  fade  liable 
for  a  debt,  it  has  been  often  held  that  he  is  not  competent 
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to  suatain  a  suit  which  seeks  to  charge  that  debt  upou 
another :  as  if  he  had  been  an  agent  for  the  defendant  to 
contract  the  debt  for  him,  but  had  contracted  in  his  own 
name,  or  without    disclosing  the  name  of  bis  principal. 
APBrain  v.  Fortune^  3  Camp.  317.    Lord  EUenborough 
said,  in  that  case,  that  the  verdict  which  he  was  called  to  mis- 
tain  would  be  evidence  for  him,  if  the  plaintiff  for  whom  he 
was  called  should  afterwards  sue  him  as  being  prima  facie 
liable.    Shiras  v.  Morris^  8  Cowen,  60,  is  direct  to  the  same 
point.    The  former  case  was  approved  by  the  judges  of  the 
common  pleas  in  Ripley  r.  Thompson^  12  Moore,  55«    In 
the  latter  case,  the  witness  who  had  given  his  note  to  the 
plaintiff  for  the  debt,  was  called  to  charge  the  defendant  an 
his  partner,  but  was  rejected,  because  a  recovery  would  re- 
lieve him  from  one  half  the  debt.    In  Brown  v.  Brawn^  4 
Taunt.  752,  also  cited  and  approved  in  Ripley  v.  Thomp- 
soHy  by  Gazelee,  J.  at  p.  58  of  12  Moore,  the  court  came  to 
the  same  conclusion.    There  one  who  had  suffered  judgment 
by  default  in  an  action  on  a  joint  contract,  was  offered  as  a 
witness  against  the  other,  but  excluded  on  the  ground  that 
the  witness  would  obtain  by  his  own  testimony  contribution 
against  the  other.    The  precise  point  decided  in  M^ Brain  ▼« 
Fortune  was  decided  in  tlie  same  way  by  the  district  court 
for  the  city  and  county  of  Philadelphia  in  Hiekling  v.  FUch^ 

1  Miles,  208.  There  are  many  cases  agreeing  with  the  prin- 
ciple of  Ripley  v.  TTiompsoUy  indeed  deciding  the  very 
point,  and  some  in  this  court.  Marquamjl  v.  Webb,  16 
Johns.  R.  89,  is  one.  There  are  a  class  of  cases  which  con* 
flict  with  this  principle,  or  rather  its  application  in  the  twd 
cases  just  mentioned,  on  the  notion  that  the  witness  would 
be  liable  over ;  and  so  a  balance  of  interest  created.  Mr* 
Justice  Nelson  mentions  two  cases  of  this  class  in  Gregory 
V.  Dodffe^  14  Wend.  603.    They  are  Cossham  v.  Ooldney^ 

2  Stark.  Cas.  414,  and  Blackett  v.  Weir^  6  Barn,  ic  Cress. 
386.  Hudson  v.  iZoitn^on,  4  Maule  &  Selw.  476,  was  a 
third.  Mr.  Justice  Nelson  does  not  appear  to  be  at  all  satis* 
fied  with  the  reason  on  which  these  cases  proceeded. 
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1  have  always  thought  the  better  reason  with  us  to  be^ 
that  a  recovery,  one  way  or  the  otheri  would  discharge  the 
witness,  both  at  law  and  in  equity,  Robertsim  v.  Smithy  18 
Johns,.  R-  459,   Penny  v.  Martin,  A  Johns-  Ch.  R.  567, 
which  would  throw  his  technical  interest  against  the  party 
calling  him ;  for,  by  defeating  the  plaintiff's  action,  the  wit- 
ness would  escape  both  present  contribution  and  all  future 
liability.    That  might  be  worthy  of  consideration,  should 
the  particular  class  of  cases  to  which  Marquand  v.  Webb 
belong  come  to  be  reviewed.    But  it  does  not  touch   the 
question  immediately  before  us,  because  a  recovery  by  the 
defendant  could  have  no  such  operation,  except  where  the 
witness  is  a  j'^init  debtor  with  the  defendant    So  far  as  this 
court  has  acted,  we  have  direct  authority  for  saying,  that 
where  the  plaintiff  calls  a  witness  who  is  liable,  or  prima 
facie  liable  to  the  plaintiff  for  the  debt  in  question,  with  a 
view  to  throw  even  part  of  that  debt,  and  a  fortiori  the 
whole  of  it  off  himself,  and  on  to  another,  the  witness  is  in- 
competent.   In  such  case,  I  do  not  know  that  the  verdict, 
being  admissible  as  evidence  for  or  against  the  witness  is 
essential.    The  result  of  the  proceeding  is  a  payment  of  his 
own  debt,  in  part  or*  in  whole.    Suppose  an  officer,  having 
levied  on  a  debtor's  property,  to  be  sued  in  trover  for  it  by 
a  stranger,  and  the  debtor  to  be  called  for  the  officer ;  he 
would  be  clearly  incompetent.     Spencer,  J.,  in  Marquand 
V,  Webb,  16  Johns.  R.  93,  94    The  record  would  in  such 
case,  perhaps  be  evidence  of  an  eviction,  if  the  plaintiff 
recovered ;  but  the  prominent  reason  is,  that  by  the  wit- 
ness' own  oath,  he  may  swear  a  fund  out  of  the  stranger, 
which  has  been  levied  on  to  pay  the  witness'  debt.    He 
therefore  has  a  direct  interest.    In  the  qase  at  bar.  Young 
was  called  to  create  a  fund  for  his  own  benefit.    The  de- 
fendant belo^  denied  its  existence.    Suppose  Young's  debts 
had  been  assigned  under  the  insolvent  act,  and  his  assignees 
had  sued  the  defendant  below  for  the  $232, 1  need  not  cite 
cases  to  show  that  he  could  not  be  a  witness  without  his  in- 
terest being  first  released.    In  cases  of  this  kind,  we  must 
look  at  the  nature  of  the  question,  the  point  really  at  issue ; 
not  merely  to  the  technical  form  of  the  record,  nor  whether 
Vol.  XXI.  61 
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it  will  be  evidence  to  affect  the  witness  hereafter ;  though  I 
think  I  shall  be  able  to  show  that  it  would  in  one  view  af- 
fect Young  most  seriously.    The  question  is  broader  :  is  he 
to  be  directly  benefitted  by  the  event  of  the  6uit.     In  the 
case  at  bar,  he  stood  in  the  position  of  a  plaintiff  against 
Collins,  who  was  warmly  contesting  the  debt.    Young  had 
abandoned  his  contract,  had  forfeited  the  last  instalment; 
and  how  much  farther  he  had  injured  Collins,  was  the  ques 
lion  submitted,  to  the  jury  on  his  testimony.    It  is  right  in 
every  sense,  therefore,   to  say  that  the  witness  was  the  au- 
thor of  the  fund  which  was  to  pay  his  debt.    In  Hayes  v. 
Crrtcr,  4  Binney,  80,  the  county  treasurer  had  sued  one  to 
whom  he  alleged  Bond  had  paid  money  to  be  paid  over 
to  him,  the  treasurer ;  and  Bond  was  held  incompetent  as  a 
witness  for  the  plaintiff,    Tilghman,  Ch.  J.  and  Yeates,  J. 
both  said   the  record  would  be  evidence  for  Bond,  to  prove 
that  the  treasurer  had  recovered  the  money.    Mr  Mulock 
cited  my  Treatise,  593,  on  the  argument,  where  \  have  giv- 
en the  substance  of  this  case  in  a  familiar  way,  and  assigned 
the  same  reason.    Whether  that  be  the  true  reason  or  not, 
we  see  that  the  result  would  probably  have  been  a  satisfac- 
tion of  the  debt,  and  a  consequent  discharge  of  the  principal 
debtor  called  as  a  witness  to  promote  that  discharge.    This 
argument  has  thus  often  been  applied,  as  we  have  seen,  in 
aotions  on  contracts,  though  I  admit  it  has  been  as  often  re- 
pudiated in  actions  for  wrongs.    There,  the  joint  wrong- 
doer not  sued  is  held  competent  as  a  witness  for  either  par- 
ty, though  his  testimony  goes  in  the  result,  when  he  is  called 
for  the  plaintiff,  entirely  to  discharge  him.    I  say  in  the  re- 
sult, because,  with  us,  he  is  not  discharged  till  the  plaintiff 
either  obtains  actual  satisfaction,  or,  at  least,  by  taking  out 
execution,  has  elected  de  melioribv^  damnis.     Livifigston 
V.  Bishop,  1  Johns.  R.  290.    In  England,  the  simple  recove- 
ry by  the  plaintiff  bars  all  action  forever  against  the  witness. 
Yet,  says  Abbott,  Ch.  J.  in  Blackett  v.  Weir,  before  cited, 
<'  Scarcely  a  circuit  passes  without  an  instance  of  a  person 
who  has  committed  a  trespass,  being  called   to  prove  that 
he  did  it  by  the  command  of  the  defendant."    He  admits 
the  objection  to  be  much  stronger  than  that  on  which  Mar- 
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quand  v.  Webb  and  its  kiadred  cases  shut  out  the  witness ; 
and  Blackett  v.  Weir  was,  as  we  have  noticed,  ia  direct 
conflict  with  those  cases.  The  principle  is  as  strong  against 
the  competency  of  the  witness,  in  the  cases  mentioned  by 
Abbott,  Ch.  J.,  foF  aught  I  can  see,  as  in  McBrain  v.  For- 
tune, or  Ripley  v<  Thompson,  The  only  difference  is,  that 
one  class  are  cases  c^  tort  and  the  other  of  contract.  Yet 
no  one  can  deny,  that  on  the  same  principle,  in  the  different 
cases,  courts  .have  uniformly  coiTie  to  antagonist  results.  I 
must  be  pardoned  for  supposing  that  the  learned  chancellor, 
in  Benedict  v.  Hecoxy  18  Wendell,  493,  fails,  to  make  the 
two  classes  of  cases  consistent,  by  an  attempt  to  show  a 
stronger  reason  for  exclusion  in  the  case  of  contracts  than 
of  torts.  Yet  I  agree,  and  have  endeavored  to  show,  that 
the  authorities  are  quite  uniform,  both  in  England  and  in 
this  country,  that  where  the  witness  stands  as  a  sole  debtor 
for  the  whole  debt,  he  cannot  be  received  to  charge  it  on 
another  man,  or  on  a  fund  in  the  hands  of  that  man  which 
his  testimony  goes  to  create,  unless  there  be  some  counter- 
vailing  interest  upon  which  we  can  say  stat  indifferenter. 
See  per  Spencer,  J.  in  Marquand  v.  Webb,  16  Johns.  R.  94, 
95.  The  following  cases  will  also  be  found  to  sustain  the 
$ame  view :  Sheldon  v.  Ackleyy  4  Day,  458 ;  Rotheroe  v. 
Eltouy  Peake's  N.  P.  Cas.  84;  The  State  y.  Edwards,  4 
Dessaus.  Eq.  R.  1,  4,  5;  Enter  ton  v.  Andrews,  4  Mass.  R. 
653,  (though  Spencer,  J.  in  Marquand  v.  Webb,  thought 
the  interest  of  the  witness  in  the  last  case  was  balanced;) 
Purviance  v.  Dryden,  3  Serg.  &  Rawle,  402  ;  Miller  v.  JIf' - 
Clenachan,  I  Yesiies,  li4k ;  Miller  v.  Hale,  Dudley,  119; 
Whatley  v.  Johnson,  1  Stew.  498 ;  DoebUr  v.  Snavely,  5 
Watts,  225. 

IJxave  found  no  cases,  in  respect  to  contracts,  which  are 
the  other  way,  except  two  at  nisi  prius :  one  in  England  and 
one  in  Ohio.  Roxfcroft  v.  Basset,  Peake's  Add.  Cas.  199, 
and  Nicholson  v.  May,  1  Wright,  660.  I  will  not  deny  that 
there  may  be  others,  for  I  am  prepared  for  almost  any  judi- 
cial discrepancy  upon  the  principle  which  governs  this 
class  of  cases,  after  what  I  have  read  as  the  solemn  adverse 
conclusions  from  it,  by  the  courts  of  Westminster  Hall.  I 
do  not  know  that  we  ought  to  be  surprised  at  such  things 
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on  many  questions  which  respect  the  competency  of  wit- 
nesses; for,  I  imagine,  it  would  be  «asy  to  ^how  that  the 
cases  in  this  branch  of  our  jurisprudence  are  more  difficult  of 
reduction  to  scientific  arrangement,  than  those  in  any  other 
department  of  the  law.  I  am  confident,  however,  that  we 
are  bound  by  at  least  a  decided  balance  of  direct  authority 
to  deny  the  competency  of  a  witness  called  to  fix  his  own 
debt  upon  {mother. 

But  it  was  said  that  Young  had  an  adequate  counterbal- 
ancing interest  on  the  other  side.  I  admit,  that  where  a 
witness  is  suspended  between  equally  opposing  forces,  he  is 
t^ompeteut ;  and  it  must  now  be  admitted,  perhaps  since 
Benedict  v.  HecoSjin  the  court  of  errors,  18  WendelU490, 
the  case  mainly '  relied  on  for  the  defendant  in  error,  that  if 
Young  had,  in  the  event  of  this  suit. foiling,  a  perfect  remedy 
over  against  Collins,  the  defendant  below,  unaffected  by  a 
recovery'  either  way,'  he  was  a  competent  witness.  And 
see  the  mle  in  that  case  referring  to  Qregory  v.  Dodge,  14 
Wendell,  S93.  ^  This  case,  and  1  admit  that  it  stands  well 
supported  by  authority,  though  I  shall  not  stop  to  go  rnto 
the  books;  opens  another  door  for  reversing  hundreds  of  de- 
cisions. Indeed  I  think  special  bait  might  be  received  un- 
der it,  as  a  witness  for  his  principal ;  certainly  any  other 
surety  in  behalf  of  his  principal.  In  the  case  relied  on,  the 
action  was  by  Hecox,  a  surety,  against  the  alleged  princi" 
pals  in  a  promissory  note,  for  whom  he  had  signed  the  note 
and  paid  the  money ;  and  to  establish  his  demand  by  show- 
ing that  the  defendants  were  principals,  he  called  another, 
one  Foster,  who  had  also  signed  the  note  with  him  as  surety. 
Foster  was  held  competent,  although  his  testimony  went  to 
exonerate  himself  by  fixing  the  debt  on  others,  because  he 
clearly  had  a  remedy  over  against  the  principals,  for  what- 
ever he  stood  liable  as  surety  to  pay  by  way  of  contribution 
to  Hecox.  If  the  party  who  called  him  succeeded,  the  wit- 
ness was  relieved;  if  he  failed,  the  witness  would  be 
charged,  but  could  come  against  those  personSvWhom  he 
was  seeking  to  fix,  for  all  that  he  would  lose.  This  was 
holden  to  make  him  indifferent.  If  he  lost  any  thing,  it  must 
be  by  the  iailure  of  his  indemnitors,  an  event  which  was  re- 
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garded  as  too  remote  and  contingent  to  work  a  technical 
influence.  I  refer  to  the  argument  of  Chief  Justice  Nelson, 
while  the  case  was  in  this  court,  18  Wendell,  491,  2,  and 
Senator  Paige,  at  id.  604,  6,  in  the  court  of  errors,  and  the 
cases  cited  b/  him,  to  show  the  view  taken  by  the  two  courts 
respectively  as  to  the  opposite  influences  which  were  held 
to  aflfect  the  witness.  The  case  is  a  decision  simply,  that 
where  the  witness  has  a  safe  remedy  over  for  what  he  may 
lose  by  an  event  adverse  to  himself,  of  the  suit  in  which  he 
is  called,  this  consideration  renders  him  competent.  If  we 
look  at  the  mere  solvency  of  the  man  against  whom  the 
remedy  is  supposed  to  lie  in  the  case  at  bar,  it  is  so  far 
within  the  doctrine  of  Benedict  v.  Hecox.  If  the  plaintiff 
below  had  failed,  the  defendant  was  able  to  pay  the  disputed 
money  to  Young.- 

There  is,  I  think,  however,  one  remarkable  feature  in  this 
case,  which  did  not  exist  in  Benedict  v.  Hecox.  Here  it 
was  essential  for  the  plaintiff  below  to  show  that  there  was 
a  debt  due^  from  the  defendant  to  the  witness,  Young,  upon 
which  the  plaintiff's  noticje  had  attached ;  and,  in  virtue  of 
the  statute,  worked  an  appropriation  of  the  particular  debt  to 
the  plaintiff>  I  think  the  event  of  the  suit  was  the  same  in 
I^al  effect,  to  the  witness,  as  if  he  had  himself,  in  writing, 
assigned  the  debt  to  the  plaintiff,  and  warranted  its  collec- 
tion ]  or,  if  you  please,  the  same  as  if  it  had  passed  by  as- 
signment under  the  insolvent  act  to  the  witness'  assignees. 
In  such  case  a  privity  arises,  and  it  shall  not  be  allowed, 
that  those  who  have  thus  acquired  the  interest,  and  brought 
their  action  and  been  defeated  on  the  merits,  may  re-assign 
an  unimpaired  claim,  to  the  person  from  whom  they  received 
a  transfer  of  it.  An  adverse  event  of  a  suit  brought  by  a 
trustee  or  assignee,  binds  the  cestui  que  trusty  or  assignor. 
There  is  a  privity  between  them.  The  formal  right  of  the 
plaintiff  below  was  clear ;  he  made  out  the  assignment  to 
him  by  evidence  entirely  independent  of  Young's  testimony. 
Then,  as  standing  legally  in  the  place  of  Young,  he  proceed- 
ed to  try  the  question  whether  the  debt  which  he  claimed 
had  any  existence.  To  show  this  was  essential,  Haswell  v. 
Ooodchild,  12  Wendell,  373 ;  and  ^as  admitted  to  be  soup- 
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on  the  trial ;  and  Young,  with  all  his  ultimate  responsibility 
resting  upon  him,  was  made  a  witness  to  that  point.    Sup- 
pose the  action  to  have  failed  on  this  trial  upon  the  very 
point,  is  it  to  be  tolerated  that  Young  may  himself  sue,  and 
try  the  question  again  ?    Is  not  his  remedy  forever  gone  in 
respect  to  the  fund  in  question  ?    Clearly  it  is,  unless  he 
shall  be  enabled  to  show  that  the  action  was  brought  and 
tried  collusively,  ip  order  to  defraud  him,  or  went  off  upon 
some  point  not  connected  with  the  merits.    Nothing  of  that 
kind  can  be  pretended  in  the  present  case.     If  the  action 
had  failed  upon  the  preliminary  proofs,  it  might  have  been 
renewed.    But  the  debt  was  as  effectually  transferred  as  if 
it  had  stood  in  the  form  of  a  note  or  bill  of  exchange,  and  had 
been  endorsed  to  the  plaintiff  below  by  Young ;  at  least, 
after  a  trial  on  the  merits,  he  would  have  been  as  complete- 
ly cut  off  by  the  event,  as  he  would  by  the  trial  of  a  suit 
upon  a  debt  regularly  assigned  and  guarantied  by  him. 
The  record  would,  therefore,  be  evidence  against  him.    The 
debt  would  not,  like  an  endorsed  note,  revert  to  him  in  his 
original  capacity,  on  his  paying  the  holder,  in  this  case  the 
mechanic.     It  would  come  loaded  with  the  legal  bar  ere* 
ated  while  in  the  hands  of  the  assignee.    The  answer  to 
Young's  action  would  be,  that  the  suit  by  the  plaintiff  below, 
which  fiiiled,  and  the  one  brought  by  him,  were  substantially 
between  the  same  parties ;  or,  at  least,  that  he  could  claim 
only  as  a  privy  of  the  plaintiff  below.    These  views  will  be 
found  supported  by  the  following  ca^es :    Rogers  v.  Haines^ 
3  Greenl.  R.  362,  366;  CtUhoun^s  lessee  v.   Dunning,  4 
Dall.  120 ;  Hutchins  v.  Pitch,  4  Johns.  R.  222 ;  McDonald 
V.  Rainor,  8  id.  442.    An  assignee  of  a  chose  in  action  has 
often  been  considered  the  real  party  by  this  court ;  a  fortiori 
is  he  so,  where  the  debt  is  transferred  by  law,  and  he  em- 
powered  to  sue  for  it  in  his  own  name  ;    Shall  the  one  for 
whose   benefit   he    sues,  escape    the   same  consequence; 
More  especially  is  a  party    in  interest  though  not  even 
named  upon  the  record,  concluded,  if  he  have  notice,  and 
be  present,  as  Youqg  was,  and  participate  in  the  prosecu- 
tion of  the  suit.     Walker  v.  Perren,  4  Verm.  R.  6^,  529, 
S30.    The  fact  of  his  being  a  witness  on  the  trial,  shows 
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that  Young  had  notice.  Per  Savage,  Ch.  J.  in  Brewster  ▼• 
Countryman^  12  Wendell,  450. 

To  allow  a  claim  first  to  be  litigated  by  the  assignee,  with 
the  benefit  of  his  assignor's  testimony,  and  on  failure,  the 
debtor  to  be  harrassed  by,  another  suit  concerning  the  same 
matter,  would  be  unreasonable,  not  to  say  oppressive. 

Thus,  that  the  record  would  be  evidence  against  Young, 
on  a  recovery  adverse  to  the  plaintiff  below,  seems^to  be  quite 
clear.    He  was  interested  to  avoid  that  consequence. 

The  judgment  of  the  court  below  must,  therefore,  be  re- 
versed ;  venire  de  novo  will  issue  from  the  court  below ;  the 
costs  to  abide  the  event 


Maxwell  vs.  Palmerton. 


In  ap  action  of  tre^pa$9  for  killiog  a  dog,  where  the  defence  was  that  the  dog 
wna  ferocious  and  in  the  habit  of  attacking  individuals,  it  was  held,  that  it 
was  not  necessary  to  prove  a  scienter  as  to  the  plaintiff,  to  support  the  de- 
fence. 

Error  from  the  Saratoga  common  pleas.  Maxwell  sued 
Palmerton  in  a  justice's  court  in  an  action  of  ttespass  for 
killing  his  dog.  The  defendant  proved  by  several  witnesses 
that  the  dog  was  ferocious,  had  repeatedly  made  attacks  upon 
sundry  persons,  and  was  looked  upon  as  dangerous.  Sever- 
al of  the  witnesses  who  gave  instances  of  the  bad  conduct  of 
the  dog,  also  expressed  their  opinions  that  they  considered 
him  a  dangerous  dog  ;  which  expressions  of  opinion  were 
objected  to  by  the  plaintiff  as  not  proper  evidence,  but  the 
objection  was  overruled.  It  was  insisted  also  by  the  plain- 
tiff that  no  proof  having  been  given  that  he  had  knowledge 
of  the  bad  disposition  of  the  dog.  the  defendant  had  failed  to 
establish  a  defence.  The  cause  was  tried  by  a  jury,  who 
found  a  verdict  for  the  defendant^  on  which  judgment  was 
rendered.  The  common  pleas  of  Saratoga  affirmed  the  judg- 
ment and  the  plaintiff  sued  out  a  writ  of  error. 
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S.  J.  Cwen  ^  N.  HiUj  jun.  for, the  plaintifi: 

jr.  B.  Bloare  ^  G.  W.  Kirtland,  for  the  defendant 

Bjf  the  Courts  Nelson^  G.  J.  I  doubt  if  it  be  necessary  in 
this  and  the  like  cases  to  prove  a  scienter  upon  the  owner. 
If  the  dog  be  in  fact  ferocious,  at  large,  and  a  terror  to  the 
neighborhood,  the  public  should  be  justified  in  dispatchuig 
him  at  once.  It  seems  to  be  settled  that  such  proof  is  not  ne- 
cessary where  a  dog  is  in  the  habit  of  chasing  conies  in  a 
warren,  or  deer  in  a  park,  and  that  he  may  be  killed  for  the 
protection  of  those  animals.  How  much  more  proper  is  it, 
that  this  should  be  the  rule,  and  most  singular  would  it  be 
were  it  otherwise,  when  the  persons  and  lives  of  rational  be- 
ings are  in  danger,  Cro.  Jac.  46.  1  Saund.  84.  1  Campb. 
41,  n.  13  Johns.  R.  312.  17  Wendell,  496.  Were  it  neces- 
sary, I  think  the  jury  were  warranted  from  the  proof  in  this 
case  in  finding  a  sdenter ;  at  all  events,  though  we  might 
differ  with  them  upon  that  question,  such  difference  of  opin- 
ion would  afford  no  ground  for  reversing  the  judgment. 

Perhaps  the  opinions  of  the  witnesses  that  the  dog  was  a 
dangerous  animal,  ought  not  in  strictness  to  have  been  re- 
ceived ;  but  the  witnesses  gave  the  grounds  of  their  opinions, 
and  they  could  not  have  materially  varied  the  case.  The 
tacts  were  stated  which  had  come  under  their  observation, 
from  which  they  considered  him  dangerous.  It  would  be 
distrusting  the  intelligence  of  the  jury  too  much  to  believe 
that  the  opinions  of  the  witnesses  could  have  added  any 
thing  to  the  effect  of  the  facts  in  the  particular  case. 

Judgment  affirmed. 
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The  People  vs.  Stearns. 

An  indictment  for  forgery  m  good,  If  in  it  be  set  iorth  the  inetrumeni  or 
WDTtting  alleged  to  have  been  forged,  averring  it  to  have  been  falsely  made 
with  the  intent  to  injure  or  defraud  some  person  or  body  corporate,  pro- 
vided the  instrnment  6e  snch  ao  on  its  face  to  show  that  the  righfe  or 
property  of  snch  person  or  body  corporate  may  thereby  be  injured  or  afibct' 
ed ;  it  is  not  necessary  that  thefdeto  and  eirct^otanees  of  the  case  show* 
ing  the  intent,  should  be  spectaHy  set  fourth  in  the  indictmeat ;  it  is  eooogh 
that  they  be  given  In  evidence  on  the  trial. 

It  vaa  attordinglyi  held  in  thio  caoe,  in  which  the  defendant  was  indicted 
for  forging' an  instmnient  parporiing  to  be  a  request  from  the  oashie1*ofa 
bank  in  Kentucky  to  tbB  cashier  of  a  bank  in  New  York  to  deliver  to  en* 
pavers  the  |rfafM  of  the  bank  for  the  purpose  of  having  new  impreasionff 
taken,  thilt  it  was  not  necessary  to  allege  either  that  there  was  sucli  a  bank 
in  Kentucky,  or  that  the  person  who  purported  to  be  the  writer  of  the  re- 
quest was  cashier  thereof  and  had  anthdrity  to  make*  such  request,  or  that 
there  were  snch  plates  in  existence  and  in  the  possession  or  under  the  con- 
trol of  the  cashier  to  whom  the  writing  was  addressed :  all  this  being  mat- 
ter of  evidence  and  not  necessary  to  be  set  forth  in  the  indictment.  Ex~ 
frsimc/aefsare  necessary  to  be  stated  only  when  the  operation  of  the  in- 
strument upon  the  rights  or  property  of  another  is  not  mnnifest  or  probable 
from  the  face  of  the  writing. 

Jt  woe  further  hM,  that  it  was  not  necessary  to  aver  in  the  indicCbient  that 
the  Bank  of  Kentucky  was  a  corporation  duly  created  ;  that  it  was  enough 
to  allege  that  the  instrument  set  forth  was  falsely  made,  with  the  intent  to 
injure  and  defk'a'ud  the  bank  ;  and  that  under  such  allegation  an  exemplifi- 
cation of  the  act  of  incorporation  was  admissible  in  evidence. 

The  case  of  The  People  v.  Wright^  9  Wendell,  103«  examined  and  com* 
mented  upon. 

Forgery.  The  prisoner  Stearns  was  indicted  for  forging- 
an  order  in  these  words :  "  To  the  cashier  of  the  Union 
Bank — Sir,  please  deliver  to  Messrs.  Burton,  Garley  & 
Edmonds  the  plates  of  our  bank,  and  receive  them  again 
on  deposit,  and  oblige  your  obedt  servH,  G.  C.  Gwathmay, 
Cashier — [Dated]  Bank  of  Kentucky,  Louisville,  Decem- 
ber 20,  1837*'— with  intent  to  injure  and  defraud  7%e 
President^  Directors  and  Company  of  the  Bank  of  Ken- 
tuckf/j  and  divers  other  persons  to  the  jurors  aforesaid  un- 
known against  the  form  of  the  statute,  &c.  There  was  a 
second  count  charging  the  prisoner  with  uttering  and  pub- 
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lishing  the  same  order  with  intent  to  injure  and  defraud,  &c.  as 
in  first  count.  The  prisoner  demurred  to  the  indictment,  and 
assigned  hs  cause  of  demuprer,  that  it  was  not  averred  in  the 
indictment,  that  there  was  such  a  body  corporate,  or  other- 
wise, in  existence,  as  The  President,  Directors,  and  Compa- 
ny of  the  Bank  of  Kentucky ;  that  such  body  carried  on  the 
business  of  banking,  or  were  possessed  of  or  had  any  inter- 
est in  anyplaies^  as  specified  in  the  indictment ;  that  G.  C. 
Owathmay  had  authority  to  make  such  order,  and  that  if  it 
had  been  genuine  it  would  have  been  a  legal  and  valid  in- 
strument for  the  purpose  therein  intended ;  and  that  the 
cashier  of  the  Union  Bank  had  the  possession  of  or  control 
over  the  plates  which  he  was  requested  to  deliver  to  Messrs. 
Burton,  &c.  The  court  of  general  sessions  of  New  York 
overruled  the  demurrer,  and  gave  judgment  that  the  prisoner 
answer  over,  which  he  refusing  to  do,  the  court  directed  the 
plea  of  no^  guilty  to  be  entered  for  }iim.  On  the  trial  of 
the  case  it  was  proved  that  the  order  set  forth  in  the  in- 
dictment was  forged  by  the  procurement  of  the  prisoner, 
and  enclosed  in  an  envelope  to  Messrs*  Burton,  Gurley  & 
Edmonds,  engravers  in  the  <:ity  of  New  York,  the  success- 
ors of  a  firm  who  originally  engraved  the  platies  for  the  bills 
of  the  Bank  of  Kentucky,  and  was  received  by  Messrs.  Bur- 
ton &  Gurley — the  other  member  6{  the  firm  (Edmonds) 
having  retired  from  the  concern  ;  in  which  envelope  (also 
purporting  to  be  signed  by  G.  C.  Gwathmay,  cashier,)  Ihey 
were  desired  to  send  600  impressions  from  each  of  the 
plates  of  the  bank  excegl  those  of  certain  denominations. 
In  the  preceding  year.  Burton,  Gurley  &  Edmonds  had 
printed  bills  for  the  same  bank.  The  order  was  presented 
by  Mr.  Gurley  to  the  cashier  of  the  Union  Bank^  and  the 
plates  delivered  to  him,  and  a  large  amount  of  impressioi;)s 
taken  or  bills  strui:k  of  the  denomination  of  6,  10,  20,  60, 
100  dollars,  and  of  a  post  note  in  blank.  The  fraud  of  the 
prisoner  was  discovered  so  as  to  prevent  the  delivery  of  the 
impressions  to  him.  The  cashier  of  the  Union  Ba;nk,  called 
as  a  witness  on  the  part  of  the  prosecution,  testified  on  his 
cross-examination,  that  it  was  well  understood  that  iheplaies 
of  the  Bank  of  Kentucky  were  left  at'  the  Union  Bcmk  for  safe 
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keeping ;  that  he  as  cashier  of  the  Unioa  Bank  had  no  power 
or  authority  over  deposits  made  in  that  bailk  for  safe  keep* 
ing,  other  than  what  was  derived  from  his  office  as  cashier ; 
that  he  did  not  consider  himself  individually  responsible  for 
the  plates,  or  that  any  action  would  lie  against  him  for  re- 
fusing to  obey  a  genuine  order  of  the  character  of  the  one 
in  question.  The  district  attorney  offered  in  evidence  an 
exemplification  of  an  act  of  the  legislature  of  the  state  of 
Kentucky  incorporating  the  Bank  of  Keniuckyj  by  the  name 
of  ^' The  President," &c.  as  set  forth  in  the  indictment; 
which  evidence  was  objected  to  by  the  counsel  for  the  pri- 
soner, on  the  ground  that  there  was  no  avermmt  in  the  in- 
dictment of  the  incorporation  of  such  bank ;  but  the  objec- 
tion was  overruled  and  the  proof  received.  The  evidence 
being  closed,  the  jury  were  charged  by  the  recorder,  and 
the  prisoner  found  guilty.  The  counsel  for  the  prisoner 
having  excepted  to  various  decisions  made  in  the  progress 
of  the  trial,  procured  a  bill  of  exceptions  to  be  sealed,  which, 
together  with  the  indictriient  and  demurrer,  were  brought 
here  for  the  advice  of  this  court.  The  case  was  argued 
hereby 


A.  Nash  4*  N.  HUt^  jun.  for  the  prisoner. 


jr.  -R.  Whiting,  (district  attorney  of  New  York,)  for  the 
people. 

Bj/  the  Court,  Cowen,  J.  The  objections  taken  at  the 
bar  are  reducible  to  the  following :  1.  That  the  indictment 
is  defective,  inasmuch  as  it  does  not  aver  that  the  object  of 
the  prisoner  was  to  defraud  any  natural  person  by  name,  or 
any  body  corporate ;  2.  That  it  avers  no  such  connection 
between  Ebbetts,  the  Cashier  of  the  Union  Bank,  and  the 
plates,  as  to  show  that  any  order  on  him  could  operate  to 
the  prejudice  of  the  bank ;  nor  that  Gwathmay,  the  pre- 
tended drawer  of  the  order,  had  any  legal  right  to  control 
them  ;  and  for  want  of  these  averments,  the  instrument  not 
being  valid  on  its  face,  does  not  appear  to  be  the  subject  of 
forgery ;  3.  l^hat  the  case  was  hot  made  out  at  the  trial,  in- 
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asmuch  as  it  appeared  that  Ebhets,  the  cashier  of  the  Un*^ 
ion  Bank,  in  truth  had  oo  control  over  the  plates  ;  4.  That 
although  the^  indictment  charged  that  the  intent,  was  to  de- 
fraud a  company  not  set  forth  as  incorporated,  jret  proof 
was  received  of  its  being  a  corporate  body,  and  this  was  a 
variance  ]  6u  That  the  president,  dinectors  and  company  of 
the  Bank  of  Kentucky  were  not  shown  by  the  indictment 
to  have  been  a  corporate  or  natural  pei3»>n,  having  any  in- 
terest in  or  control  over  the  plates,  which  were  the  subject 
of  the  orders  and  yet  the  proof  of  their  .being  a  corporation 
was  received. 

That  class  of  objections  which  complain  that  the  aver- 
ments in  the  indictment  do  not  show  such  an  instrument  as, 
if  genuine,  would  be  valid,  and,  therefore,  the  subject  of  for- 
gery, involves  the  inquiry  whether  the'order  was  apparently 
available  to  transfer  the  plates  of  the  fian^  of  Kentucky 
from  the  custody  of  their  depositary  to  the  hands  of  another. 
If  so,  the  case  is  brought  literally  within  the  statute,  2  R.  S» 
660,  661,  §  33,  subd«  2,  without  the  aid  of  extrinsic  matter. 
The  statute  declares  that  the  counterfeiting,  with  intent  to 
jnjure  or  defraud,  of  any  instrument  or  writing,  being,  or 
purporting  to  he  the  act  of  another,  by  which  any  rights  or 
property  whatever  shall  be,  or  purport  to  be  in  any  manner 
affected,  by  which  any  person  may  be  affected^  or  in  any  way 
injured  in  his  person  or  property,  shall  be  forgery  in  the 
third  degree.  The  fraudulent  uttering  of  such  an  instru- 
ment subjects  the  offender  to  the  same  degree  of  punish- 
ment as  its  actual  forgery.  Id..  662,  ^  39.  It  seems  diffi- 
cult for  a  reader  to  mistake  the  apparent  import  of  the  in- 
strument in  question.  It  purported  to  be  an  order  from  an 
officer  representing  the  Bank  of  Kentucky,  duly  empowered 
to  make  it,  which  order  was  directed  to  another,  purporting 
to  be  the  depositary,  and  desjiring  him  to  deliver  the  plates  of 
the  bank.  The  objection  is,  that  neither  at^y  interest  in,  nor 
control  of  the  bank  oyer  the  plates,  nor  any  power  in  their 
cashier  over  them,  nor  the  custody  nor  control  of  the  pre- 
tended drawee,  is  shown  by  indepeod^ut  averments.  The 
objection  implies  that  the  indictnjeqt  and  proof  must  show 
such  a  state  of  things  existing  in  fac),  that  the  order,  if 
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genuine  woul4  necessarily  or  probably  work  a  change  in  the 
custody  of  the  goods.  It  is  answered  that  the  instrument 
counterfeited  might,  as  appears  from  its  own  language,  have 
had  the  eSect  to  defraud ;  and  it  was,  therefore,  sufficient  to 
set  it  out,  averring  generally  the  intent  to  defraud  ;  but  omit- 
ting all  extrinsic  circumstances. 

There  is  hardly  any  question  in  criminal  pleading  so  me- 
taphysical as  that  we  are  now  considering,  or  which  has 
presented  greater  difficulties  to  the  judicial  mind.  I9  its  gen<- 
eral  compass  it  spreads  o^er  the  whole  region  of  fraudulent 
device  in  the  fabrication  of  forged  paper,  diversified  almo«3t 
to  infinitude,  as  it  may  be;  by  the  studious  adaptations  of  der 
praved  ingenuity.  It  calls  upon  courts  to  inquire  when  the 
paper  presented  is  so  obviously  fitted  to  its  end  as  to  warrant 
a  direct  imputation  of  fraud.  When  shall  its  purpose  be  said 
at  once  U>  strikp  the  mind?  This  has  been  much  consider^ 
ed  by  the  courts  both  in  ancient  and  modern  times  ;  and  I 
need  not  stop  now  lo  show,  what  will  appear  in  the  sequel, 
that  the  cases  are  not  uniform  in  their  tendency  to  sustain 
this  indictment ;  though  their  examination  has  relieved  me 
from  all  doubt  that  the  decided  balance  .of  British  authority, 
at  least^is  with  it 

It  cannot  now  be  a  serious  question  that  the  fabrication  of 
4he  instrument  before  us  was  a  criminal  forgery.  Whatever 
doubt  might  have  existed  at  <iommon  law,  whether  it  were 
to  be  deemed  a  mere  false  token  coming  m  as  the  ingredient 
of  a  criminal  cheat,  or  a  fraudulent  forgery  which  was  in  itr 
self  a  crime,  (vide  2  Russ.  on  Crimes,  Phila.  ed.  of  1836,  ppL 
290  to  292,  and  329  to  333,  and  the  cases  there  cited,)  all  dif- 
ficulty is  removed  by  the  statute.  Every  instrument  in  wri- 
ting which  m&y  a.ffect  property :  for  example,  an  order,  1^ 
letter,  or  a  mere  license,  is  made  the  subject  of  a  felonious 
forgery.  The  question  is,  therefore,  one  of  pleading.  The 
indictment  must  show  the  forgery  of  an  instrument  which, 
on  being  described,  appears  on  its  face  naturally  calculated 
to  work  some  effect  on  property,  or,^  if  it  be  not  complete 
for  that  purpose,  some  extrinsic  matter  must  be  shown  where^- 
l)y  the  court  may  judicially  see  its  tendency.  As  an  instance 
of  the  latter,  suppose  a  man  has  the  custody  of  property 
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which  he  agrees  to  deliver,  on  the  owner  sending  him  cer- 
tain words  under  his  hand  which  have  no  respect  to  proper- 
ty J  but  which  are  a  secret  sign  agreed  upon  between  them 
and  known  only  to  them.  Such  words  would  be  the  subject 
of  forgery  within  the  statute  ;  but  not  beidg  significant  and 
it  not  being  conceivable  how  mischief  would  ensue  from  their 
use,  the  custody  of  the  goods  and  the  agreement  on  the 
words  must  be  shown  in  the  indictment.  But  suppose  a  let- 
ter by  which  the  writer  requests  another  to  deliver  "  my 
purse  of  gold,  or  my  package  of  bank  bills,'*  to  A.  B :  are  not 
the  court  capable  of  seeing  at  once  how  the  forgery  of  such 
an  instrument  may  work  a  fraud ;  and  hence  would  not  the 
allegation  that  the  letter  was  counterfeited,  with  the  usual 
general  ctverment  that  the  att  was  with  intent  to  defraud,  be 
sufficient  ?  The  nature  of  an  instrument  which  may  intrin- 
sically present  a  case  of  forgery  was,  to  a  considerable  extent, 
and  it  struck  me  at  first  sufiSlciently,  illustrated  for  all  the 
purposes  of  the  present  inquiry  by  the  citations  of  Mr.  Jus- 
tice Branson  in  the  late  case  of  The  People  v.  Galloway, 
17  Wendell,  642.  But  as  the  inquiry  is  not  without  diffi- 
culty, and  the  nature  of  the  fabricated  paper  must  determine 
whether  the  indictment  shall  notice  foreign  facts,  the  exami- 
nation of  other  cases  may  be  material. 

A  writing  void  on  its  face,  (for  instance  an  unattested  will 
of  land,  or  a  nude  pad,)  is  a  familiar  instance  of  paper  in 
respect  to  which  forgery  cannot  be  predicated  without  the 
averment  of  some  extrinsic  circumstances  showing  how  it 
may  become  pernicious.  Tide  People  v.  Shall,  9  Cowen, 
778,  and  the  cases  there  cited ;  State  v.  Smith,  8  Yerg.  150 ; 
Price  V.  The  State,  1  id.  432.  State  v.  Bourden;2  Dev. 
443 ;  State  v.  Greenlee,  1  id.  543  ;  State  v.  Dalton,  2  Murph. 
379  ;  Rex  v.  Wilcox,  Russ.  &  Ry.  Cr.  Oas.  50.  This  is 
on  the  presumption  that  every  man  knoWs  the  law,  and  is 
able  to  appreciate  the  legal  effect  of  the  instrument.  There- 
fore, it  cannot,  in  legal  contemplation^  defraud  any  one. 
The  settled  common  law  rule  is  stated  by  Mr.  Hammond/ 
in  his  Digest  of  the  Law  of  Forgery,  ch.  1,  §  2,  pi.  102,  to 
be,  "  that  how  clear  soever  the  fraudulent  purpose,  unless 
ihe  writing  is  sufficient  to  accomplish  that  purpose,  it  is  not 
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forgery,  sincci  with  a  single  exception,  actions  only,  and  not 
evil  intentions,  are  punishable  by  the  English  law,  and  ac- 
tions only  which  actually  do,  or  possibly  may  produce  injus- 
tice. ,  Rex  V.  Knighty  lid.  Baym.  627.  1  Salk,  375,  3  id. 
186.  Rex  Y.  Ward,  Ld.  Raym.  1461.  Str.  747."  Rex 
V.  Knight,  was  for  forging  an  endorsement  on  an  exchequer 
bill.  By  statute,  a  man  indebted  to  the  king  might  pay  in 
such  a  bill,  writing  his  name  on  the  back,  and  then  only  the 
collector  might  pay  the  same  to  the  exchequer,  instead  of 
specie.  The  indictment  alleged  that  the  collector  forged 
an  endorsement  on  an  exchequer  bill)  in  order  to  defraud 
the  king.  The  court  said  an  endorsement  might  not  be 
writing  the  name  of  the  payor,  but  a  writing  of  something 
else.  Holt  said :  '<  If  it  does  not^tend  to  the  deceit  of  any 
one,  it  is  no  crime ;  and  it  coidd  not  deceive  any  one  here, 
because  it  is  not  the  sign.  This  and  the  like  cases  serve 
to  show  what  is  not  the  subject  of  forgery.  It  is  such  a 
writing  as  on  its  face  cannot  deceive,  [f  the  counterfeiting 
of  such  a  writing  be  stated  in  the  indictment,  with  the  geii- 
eral  averment  that  it  was  meant  to  defraud,  and  nothing 
more,  this  is  bad  pleading,  because  it  is  averring  a  conse- 
quence which  cannot  legally  follow ;  otherwise  of  a  writing 
apparently  available.  What  are  the  requisites  of  such  a 
writing  ?  The  argument  for  the  prisoner  is,  that  the  writ- 
ing  must  appear  of  itself  to  bind  some  interest,  or  assert 
the  legal  right  and  power  of  control.  Take  this  to  be  so. 
Does  not  the  writing  in  question  plainly  inply  this  right  and 
power  ?  An  indictment  at  common  law  \vas  for  forging  a 
surrender  of  1.  S.'s  land ;  and  it  was"  held  good,  though  it 
was  not  averred  that  I.  S.  had  any  land  upon  which  it 
could  operate.  Rex  v.  Ooate,  Ld.  Raym.  737.  Rex  v. 
Crooke,  2  Str.  901,  S.  P.  The  surrender  was  prima  fade 
sufficient  to  accomplish  the  forger's  intention,  which  was  to 
defraud.  True  it  might  not  defraud  J.  S.,  who  owned  no 
land ;  but  it  might  be  used  by  the  forger  in  dealing  with 
others,  as  by  conveying  the  land  described,  or  raising  mon- 
ey by  pleading  the  forged  deed  of  surrender,  or  mortgaging 
the  land.  The  bond  forged  by  Doctor  Dpdd,  was  not  in- 
tended to  defraud  Lord  Chesterfield,  the  supposed  obligoo 
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but  the  money  lenders  with  whom  it  was  pledged.     Tide 
Hammond,  before  cited,  ch.  3,  }  2,  pi.  143  to  146.    Such 
writings  seek  a  means  to  attain  their  end  through  the  agency 
of  the  law,  being  invested  with  a  charaeter  to  which  the 
law  will  give  a  definite  force  and  operation.    Id.  pi.  108, 109. 
But  there  are  other  writings  having  of  themselves  no  legal 
efficiency,  which  are  equally  the  subject  of  forgery.    These 
are  such  as  operate  through  the  agency  of  natural  causes  : 
in  other  words,  from  the  influence  which  they  will  naturally 
possess  over  the  minds  of  others.    As  an  instance  of  the 
lattelr,  Mr.  Hammond  mentions  a  letter  pleading  distress, 
because  it  seeks  to  attain  its  end  by  means  of  the  influence 
it  will  naturally  exercise  over  the  fedings  of  those  to  whom 
it  is  communicafed.    Id.  pF.  108,  lift    Looking  to  the  or- 
der in  question  from  (he  latter  point  of  view,  we  may  ask 
what  more  natural  contrivance  to  defraud  the  Bank  ,o{  Ken- 
tucky than  th&t  whith  it  presents  ?    The  ailment  is,  that 
still  it  might  not  work  that  eflfect,  because  it  is  not  averred 
that  Mr.  Ebbetts  could  deliver  the  plates.    The  books  al- 
ready cited  show  that  this  is  not  the  criterion  ;  but  that  all 
the  extrinsic  circumstances  tending  to  the  fraud,  which  aie 
implied  by  the  writing,  shall  be  taken  to  exist.    Mr.  Ebbetts 
was  a  good  deal  questioned  on  the  trial  upon  the  relation 
he  held  to  the  plates,  and  with  a  view  to  prove  that  they 
had  never  been  committed  to  him  by  theBank  of  Kentucky ; 
and  so  that  he  would  not  be  liable  to  the  bank  in  ciase  of 
their  loss,  and  had  no  right  to  act  upon  the  order.    But  the 
issue  upon  the  indictment  hiydved  no  such  inquiry,  farther 
than  to  see  whether  mischief  to  the  bank   was  possible. 
That  it  was,  there  is  no  dispute  in  fact.    Had  it  not  been 
for  an  accident,  the  fraud  upon  the  bank  would  have  been 
complete,  though  that  upon  the  community  would  probably 
have  been  much  greater.    But  this  is  anticipating  a  point 
raised  on  the  bill  of  exceptions.    It  is  not  the  real  but  the 
apparent  right  of  the  supposed  parties  which  the  law  re- 
gards in  its  provisions  against  forgery.    It  assumes  and  lev- 
els its  denunciations  at  falsehood,  Us  well  in  as  out  of  the 
writing.    It  seeks  to  prevent  mischief  to  society,  which  is 
usually  as  great  without  as  with  that  concurrence  of  exterior 
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circumstances  which  might  give  effect  to  the  instrument,  if 
genuine.  False  names,  false  rights  and  false  descriptions 
are,  as  well  as  false  instruments,  parts  of  the  foi^r's  ma- 
chinery.  It  was  once  doubted  by  Sir  Martin  Wright  wheth* 
er,  to  constitute  forgery  of  a  deed,  it  must  not  purport  to  be 
the  deed  of  a  really  existing  person,  or  some  one  who  once 
*had  existence,  so  that  it  might  by  possibility  operate.  But 
eleven  out  of  the  twelve  judges  agr^  that  the  forgery  was 
complete,  though  there  never  was  any  such  person  as  the 
supposed  grantor  in  existence.  Among  the  reasons  given, 
it  was  said,  ^^  Here  is  a  title  in  ^hoto  and  appearance,  &c. 
This  title  is  transferred  in  show  and  appearance  by  the  deed 
stated  in  the  case ;  and  all  this  is  done  with  intent  to.  de* 
fraud  an  innocent  person,"  Anne  Lewis'  cascj  Fost.  116, 118, 
coupling  this  with  the  cases  before  cited  of  Res  v.  Goate 
and  Rex  v.  Crooke,  and  though  neither  subject  matter  nor 
grantor  ever  in  fact  existed,  yet  the  false  deed  may  be  fur- 
nished as  a  forgery.  Mr.  Hammond  treats  it  as  now  per- 
fectly settled,  that  both  under  the  statutes  and  at  common 
law,  a  writing  shall,  in  its  professed  legal  character,  be  a 
f(«gery  in  spite  of  the  non-existence  of  facts  essential  to  that 
character.  Dig.  Law  of  Foi^.  ch.  3,  ^  3,  pi.  802,  206.  In 
id.  pi.  207,  he  thus  sums  up  the  t^ises:  ^It  is  immaterial 
then,  to  the  crime  of  forgery,  that  the  existence  of  such  an 
instrument  as  it  professes  to  be,  is,  from  intrinsic  ciivum- 
stances,  physically  impossible;  since  the  fictitious  charac- 
ter which  it  wears  upon  the  face  of  it  is  not  influenced  by 
matter  dehors.,  nor  its  operation,  therefore,  as  an  engine  of 
fraud,  (tlie  only  thing  regarded,)  thereby  affected.''  That 
he  is  sustained  by  several  cases,  we  have  already  seen ;  and 
there  are  many  others.  That  the  supposed  testator  is  liv- 
ing, will  not  render  the  fabrication  of  a  will  less  a  forgery. 
See  the  cases  cited  by  Mr.  Justice  Bronson,  17  Wendell, 
642.  Many  other  cases  sustain  the  same  principle ;  e.  g. 
forging  a  protection  from  a  parliament  man  in  the  name  of 
one  who  is  not  a  member.  Rex  v.  Deakins,  1  Sid.  142 ;  an 
endorsement  in  an  assumed  name,  BollantPs  case,  Leach, 
83 ;  Whiley's  case,  Rnss.  &  Ry.  90 ;  Rex  v.  Marshall,  id. 
76 ;  Rex  v.  Francis,  id.  209 ;  a  bill  of  exchange  drawn  in 
YoL.  XXI.  63 
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fictitious  names,  Rex  v.  Wilks^  East's  P.  C,  ch.  19,  §  46 ; 
see  also  2,Riiss.  on  Cr.  326.  An  indictment  was  for  utter- 
ing in  Pennsylvania  a  forged  note  on  the  Merchants'  Bank 
in  the  city  of  New  York,  without  averring  that  it  was  a 
corporation.  Duncan,  J.  said  the  crime  might  he  complete, 
tj)ous[h  there  was  in  truth  no  such  bank,  chartered  or  un« 
chartered.  The  Commonwealth  v.  Smiihy  6  Serg.  &  Rawle,* 
670.  He  adds,  generally,  that  an  instrument  purporting  to 
be  valid  as  to  the  purposes  for  which  it  was  intended,  may 
be  the  subject  of  a  criminal  forgery,  though  it  should  ap- 
pear by  extrinsic  circumstances  to  be  impossible  that  it 
could  really  exist.  This  was  in  1819,  and  spoken  from  the 
same  cases,  and,  as  we  have  seen,  in  nearly  the  same  words 
with  Mr.  Hammond,  who  wrote  £Dur  years  afterwards. 
All  these  cases  take  appearances  as  the  test  The  language 
of  the  court  in  Anne  Lewi^^  case  may  be  brought  over  and 
applied  to  the  instrument  in  question.  Here  is  in  ^Aoii^and 
appearance  an  order  from  the  owner  of  goods  to  his  deposi- 
tary, that  he  should  deliver  them  to  another ;  and  this  is 
done  with  intent  to  defraud.  Such  shmo  and  appearance 
are  stated  in  the  indictment,  and  averred  to  be  a  forgery 
with  intent  to  defraud ;  and  reasoning  from  what  we  have 
so  far  seen,  makes  a  fotgery,  it  seems  clear  that  nothing 
more  need  be  averred.  Admitting  that  the  prisoner  had 
been  mistaken  in  supposing  that  the  drawer  or  drawee  of 
the  order  had  any  means  whatever  of  controlling  the  plates, 
or  the  bank  any  existence,  still  the  crime  might  be  com- 
plete ;  for  all  the  books  agreed  that  cictual  fraud  is  not  a 
necessary  ingredient  of  the  ofience.  It  is  the  fabrication 
with  the  intetU  to  defraud^  and  the  crime  shall  not  be  ex- 
cused  because  the  offender  may  have  committed  a  blunder 
in  seeking  his  object.  The  very  definition  of  the  crime 
shows  this.  It  is  the  false  making,  Sec.  for  the  purpose  of 
fraud  and  deceit.  2  Russ.  on  Cr.  291,  Philad.  ed.  1836. 
Id.  333,  4,  and  the  cases  there  cited.    2  East's  P.  G.  865. 

It  must  still  be  conceded,  however,  that  the  prisoner  is  by 
no  means  without  considerable  appearance  of  authority  in 
favor  of  his  objection  to  the  indictment.  In  Walton  v.  The 
SSatej  6  Yerg.  377,  the  supreme  court  of  Tennessee  held  it 
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necessary  to  shov  by  the  indictment  that  the  supposed  dthw- 
er  of  an  order  for  goods  had  an  interest  in  them.  Peck,  J. 
however  remarked  that  the  order  did  noVpurpott  to  come 
from  one  having  authority,  p.  386.  The  decision  was 
founded  on  ClincKs  case,  which  we  were  referred  to  on  the 
argument.  The  latter  arose  under  the  English  statute 
making  it  felony  to  forge  an  order  for  the  delivery  of  goods ; 
and  it  was  said  that  the  indictment- must  show  the  supposed 
drawer's  authority  to  make  the  order,  and  that  the  order  was 
to  the  real  holder  of  the  goods.  3  Leach,  64.  2  East's 
P.  C.  938.  2  Rass.  on  Cr.  409.  l^e  insurmountable  dif- 
ficulty  in  that  case  was,  that  what  the  indictment  sought  to 
make  a  forgery  did  not  purport  to  be  directed  to  any  one. 
Rex  V.  Oidlenj  6  Carr.  &  Payne,  ll€.  And  East  observes 
that,  if  it  purport  to  be  ah  order  which  the  party  has  a  right 
to  make,  although  in  truth  he  had  no  such  right,  and  al- 
though  no  such  person  existed  in  fact  as  the  order  purports 
to  be  made  by,  it  falls  within  the  penalty  of  the  act.  2  Bast's 
P.  C.  940.  Indeed,  one  part  of  the  reasoning  in  Clinch's 
case  itself,  seems  to  admit  this,  and  the  reniark  is  supported 
by  a  ease  previously  decided.  Rex  v.  Locket,  East's  P.  C. 
940.  Commonwealth  v.  JF^A^r,  17  Mass.  R.  46.  State 
V.  HoUjfj  2  Bay,  262,  S.  P.  See  alto  2  Russ.  on  Cr.  325. 
The  same  remark  id  made  by  Mr.  Russell.  2  Russ.  on  Cr. 
410.  Surely  a  like  observation  is  applicable  to  the  citric- 
tion  ;  if  that  purport  to  address  a  person  having  the  custody 
of  the  goods,  how  is  it  material  that  the  fact  should  be  so, 
if  we  can  suppose  a  possible  fraud  without  it  ?  That  may 
happen,  though  the  drawee  be  a  mere  servant  or  neighbor 
of  the  depositary.  Nor,  as  I  apprehend,  is  the  fraudulent 
removal  or  conversion  of  goods,  they  only  cheat  intended  to 
be  avoided  by  the  law  ;  an  order  for  delivering  goods  may, 
like  a  deed  or  note,  be  used  as  the  means  of  fraudulently 
obtaining  credit.  The  forgery  of  the  protection  from  the 
pretended  member  of  parliament  was  held  pernicious,  be^ 
cause  it  might  be  Used  to  keep  creditors  at  bay.  I  Sid. 
142.  And  notes  are  commonly  forged  not  to  defraud  the 
maker,  but  a  bank  or  other  lender.  All  the  names  may  be 
assumed,  and  yet  the  crime  be  eomplate.    Rex  v.   Wileoxj 
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Russ.  d&Ry.  Or.  Cas.  50,  referred  to  by  Russ.  on  Cr.  Law 
in  connection  with  Clinches  ca$e^  related  to  the  forgery  of  an 
instrument  void  on  its  face ;  the  tendency  of  which  coald 
only  be  made  out  by  averment.  The  case  of  The  People  v. 
Wright,  9  Wend.  193,  would  certainly  appear  to  hold  that 
though  the  fabrication  be  of  an  instrument  having  a  definite 
legal  effect,  it  is  still  necessary  that  the  indictment  should 
aver  the  existence  of  extrinsic  circumstances.  The  indict- 
ment was  for  the  forging,  uttering  and  publishing  a  mort- 
gage against  one  Shafer,  with  intent  to  defraud  him  and  one 
McCormick ;  and  because  it  did  not  aver  that  there  was  any 
such  land,  or  that  Shafer  had  title  to  any  such  land  as  the 
mortgage  purported  to  describe,  the  judgment  was  arrested. 
The  indictment  was  founded  upon  the  22d.  section  of  the 
act  concerning  forgery,  2  R.  S.  658,  S|d  ed«  and  the  37th 
and  39th  sections  of  the  same  act.  The  22d  section  declares 
that  one  who  shall  be  convicted  of  forging  "  any  deed  or 
other  instrument,  being  or  purporting  to  be  the  act  of 
another,  by  which  any  interest  in  real  property  shall  be,  or 
purport  to  be  transferred,  conveyed,  or  in  any  way  changed 
or  affected,  with  intent  to  defraud,  shall  be  adjudged  guilty 
of  forgery  in  the  first  degree."  The  39th  section  provides 
for  punishing  the  uttering,  and  the  37th  the  having  in  pos- 
session with  intent  to  utter  such  forged  deed  or  instrument. 
The  statute  was  held  to  embrace  the  forgery  of  a  mortgage 
deed.  The  court,  in  fixing  on  the  form  of  an  indictment 
came  to  the  conclusion,  that  purport  alone,  though  followed 
with  the  averment  of  an  intent  to  defraud,  was  not  enough, 
without  showing  the  actual  existence  of  real  property  to 
which  the  mortgagor  had  title.  This  form  of  pleading  is 
given  by  some  of  the  English  precedents  upon  a  similar 
statute.  But  there  are  a  series  of  well  considered  British 
decisions,  which  show  that  such  particularity  is  not  necessa- 
ry ;  and  I  think  raise  a  serious  doubt  whether  this  court  did 
not,  in  The  People  v.  Wright^  adopt  a  rule  of  pleading  at 
least  too  severe,  if  it  is  made  applicable  to  the  generality  of 
indictments  for  forgery.  We  have  already  noticed  Rex 
y.  ChnUe^  which  held  that  an  indictment  for  forging  a 
surrender  of  land  need  not  aver  title  in  Che  surreaderer. 
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Gad^s  case,  East,  P.  C.  874,  2  Leach,  847,  S.  C,  related 
to  a  conviction  on  au  indictment  for  forging  a  paper  pur- 
porting to  be  a  transfer  of  stock  from  W.  H. ;  and  the  judges, 
on  the  case  being  reserved,  said  ^  the  nature  of  the  offence 
'would  nA  have  been  altered,  if  W.  H.  had  not  had  any 
slock  standing  in  his  name ;  for  the  transfer  forged  by  the 
prisoner  was  complete  on  the  face  of  it,  and  imported  that 
there  was  such  a  description  of  stock  capable  of  being 
transferred."  Rex  v.  Ooaie  drew  a  distinction,  that,  where 
an  action  is  brought  for  forging  a  deed,  the  title  of  the  sup- 
posed grantor  must  be  shown ;  otherwise,  where  an  indict- 
ment  is  preferred  for  the  crime.  And  see  1  Barnardist.  E. 
B.  169,  and  Fitzg.  69,  60.  But  Rex  V.  Crooker,  2  Str.  901, 
is  the  prominent  case  on  this  point.  It  was  for  forging  a 
lease  and  release.  The  indictment  showed  title  of  certain 
land  to  have  been  in  the  supposed  releasor ;  but  in  reciting 
the  release,  this  appeared  to  be  for  other  land  not  shown  to 
have  been  the  releasor's.  The  prisoner  being  convicted,  a 
motion,  was  made  in  arrest  of  judgment.  The  case  in 
Strange  says,  that  the  court,  "  for  several  terms,  inclined 
strongly  with  the  objection  ;  but  finally  declared  they  were 
all  of  opinion  to  overrule  it."  They  said  it  was  not  neces- 
sary there  should  be  a  charge,  or  a  possibility  of  a  charge, 
as  the  statute  declaring  that  the  intent  to  charge  land  should 
constitute  the  crime.  The  jury  had  found  that  the  forgery 
was  with  intent  to  molest  the  releasor  in  relation  to  his  land, 
though  the  deed  blundered  in  describing  it.  It  seems  by  a 
report  of  the  same  case,  in  1  Barnardist.  E.  B.,  168,  that 
the  court  were,  at  first,  unanimously  iii  favor  of  arresting 
the  judgment,  and  gave  reasons  which  are  there  set  down  in 
full,  after  a  learned  argument,  which  is  also  there  reported. 
But  all  the  arguments  of  the  counsel  and  court  on  both  oc- 
casions are  most  elaborately  reported  by  Fitzg.  p.  67  and 
261.  Ld.  Raymond,  Ch.  J.  at  the  last  cited  page,  says,  <<  A 
forged  conveyance  can  give  no  title,  and  therefore  it  is  ab- 
surd to  imagine  that  the  statute  could  have  meant  to  punish 
such  forgeries  only  as  might  give  a  title.  No,  the  statute  is, 
'  that  if  any  person  forge  any  false  deed,  &c.  to  the  intent 
that  the  state  of  freehold  of  any  person,  of,  in  or  to  any 
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lands,^  &c.  shall  or  may  be  molested,  &c.  troubled,  defeated, 
recovered  or  charged,  then,  &^.'  Now  plainly  by  the  said 
act  two  things  only  are  required  to  constitute  the  crime ;  viz. 
a  forgery,  and  that  such  forgery  be  with  intent  to  molest  the 
owners  of  the  freehold ;  so  that  it  is  not  necessary^hat  such 
intent  should  take  effect,  &c.  It  is  enough  that  thereby  the 
parties  may  possibly  be  molested,  as  by  being  put  to  defend 
their  title."  He  then  argues  that  the  intent  need  not  be  spe- 
cially set  forth ;  but  adds,  that  what  is  or  is  not  an  intent  to 
do  a  thing  within  an  act  of  parliament,  is  fit  for  the  determi- 
nation of  the  jAry,  "  because  such  intent  is  to  be  collected 
from  facts^  and  circumstances^  of  which  they  are  the  proper 
judges."  Page,  J.  said.  ^^  It  is  like  the  case  of  an  indictment 
for  burglary,  laying  that  a  house  was  broken  with  intent  to 
steal.  Such  intent  is  left  to  the  jury,  and  the  special  circum- 
stances that  ^ould  show  such  intent,  are  never  set  forth  in 
the  indictment."  Probyn,  J.  said,  <<  To  lay-all  fiicts  proving 
an  intent,  were  to  make  indictments  so  special,  that  judg- 
ments would  too  frequently  be  arrested."  And  so  it  may  be 
said  of  the  case  at'  bar,  that  the  special  circumstances  show- 
ing how  the  fraudulent  intent  might  touch  the.plates  are  ma- 
terial for  the  jury,  but  need  not  be  averred.  As  title  raised 
the  possibility  of  mischief  from  the-  deed,  so  Ebbett's  power 
of  actual  control  over  the  plates  made  it  possible  to  subtract 
them  by  a  forged  order  or  letter.  Why  should  the  latter  be 
averred  specially  mol;^  than  the  former  ? 

We  have  heretofore  mainly  attended  to  the  connection  ap- 
parent from  the  order  between  the  two  cashiers  and  the  plates. 
The  principle  of  the  cases  already  cited,  and  others  which  we 
shall  notice  hereafter  in  respect  to  the  description  and  proof 
of  the  persons  sought  to  be  defrauded,  will  be  found  to  fur- 
nish a  sufficient  answer  to  the  objection  that  the  interest  of  the 
Bank  of  Kentucky  in  the  plates  was  dot  averred  and  therefore 
could  not  be  proved.  The  order  purports  to  be  dated  at  the 
bank,  and  signed  by  a  cashier,-  and  is  for  "  the  plates  of  our 
bank."  It  imports  an  ownership  in  the  bank,  and  an  attempt 
to  exert  a  lawful  control  by  its  cashier.  Every  body  would 
so  understand  it  on  a  penisal  of  the  whole  paper. 
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Another  objection  to  the  indictment  is,  that  the  persons 
whom  it  is  alleged  the  prisoner  intended  to  defraud  are  not 
described  with  sufficient  certainty.  They  are  '^  The  presi- 
dent, directors  and  company  of  the  Bank  of  Kentucky,  and 
other  persons- to  the  jurors  aforesaid- unknown."  The  obr 
jection  .is,  that  to  warrant  such  general  words  as  <<  the  presi- 
dent, directors,"  &c.,  it  should  be  averred  that  they  were  a 
corporation.  Without  inquiring  whether  the  addition  "di- 
vers persons  unknown"  would  not  be  sufficient  to  make  the 
averment  good,  even  if  the  description  of  the  bank  were 
void,  we  are  clear  that  the  description  of  the  bank  is  suffi- 
ciently certain  and  might  have  been  sustained  by  proof 
either  that  the  bank  was  a  corporation,  as  was  done  at  the 
trial,  or  that  it  was  a  joint  sjtock  company  or  partnershipi 
acting  under  the  name  of  "  The  President,  Directors,"  &c. 
To  this  latter  point  se*  The  CommanwecUth  v..  Smith,  6 
Scrg.  &  Rawle,  668.  Had  the  bank  sued  in  this  court  as  a 
corporation,  it  need  not  have  been  averred  that  it  was  a,body 
corporate,  any  more  than  A.  B.  suing  must  aver  that  he  is  a 
natural  person.  And  in  describing  persons  who  are  aimed 
at  by  a  fraudulent  forgery,  or  as  being  made  parties  to  frau- 
dulent paper,  we  think  even  less  certainty  is  required; 
though  we  agree  Ihat  the  description  of  the  intended  dupe 
must  be  true.  Where  the  partnership  name  was  mentioned 
as  the  drawees  in  a  forged  bill,  it  was  held  that  the  indict- 
ment need  not  give  the  names  of  those  who  composed  the 
firm,  though  this  would  be  necessary  in  an  action  upon  a  bill 
either  by  or  against  a  firm..  Rex  v.  Lovelly  2  East,  P.  C. 
990  ;  2  Leach,  282,  &  C.  And  vid.  The  Commonwealth 
V.  Smith,  6  Serg.  &  Rawle,  568,  570.  If  it  be  answered 
that  the  drawees  or  other  parties  supposed  may  or  may  not 
exist,  but  that  the  person  aimed  at  as  the  dupe  must  exist,  let 
the  distinction  avail,  and  we  have  here  a  corporation  described 
with  all  the  usual  certainty  ;  a  corporation  which,  though 
foreign;  is  clearly  the  object  of  criminal  mischief  within  our 
statutes  of  forgery.  2  R.  S.  587,  §  37,  2  ed.  When  Mr. 
Hammond  wrote,  whieh  was  in  1823,  the  question  accord- 
ing to  him,  remained  open,  whether  words  describing  the 
firm,  as  in  Rex  v.  Lovell,  would  be  a  sufficient  designation 
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of  the  persons  defrauded.  Dig.  of  tto  L.  of  Forgery,  pi. 
347,  and  note.  For  aughl  I  have  been  able  to  learn  from 
the  books,  that  question  remains  open  still,  and  there  is  no 
need  of  closing  it  in  order  to  sustain  this  indictment.  We 
therefore  think  the  demurrer  was  not  well  taken. 

The  points  arising  on  the  bill  of  exceptions  have  been  in 
a  great  measure  anticipated.  The  means  and  tendency  to 
a  gross  fraud  were  established  by  competent  evidence,  to 
the  satisfaction  of  the  jury ;  the  connection  of  the  bank  and 
the  assumed  drawer  and  drawee  with  the  plates  being  such 
as  to  facilitate  the  effect  of  the  order,  that  was  enough.  The 
incorporation  of  the  Bank  of  Kentucky,  under  the  name 
stated  in  the  indictment,  was  duly  proved  by  a  copy  of  its 
charter  authenticated  pursuant  to  the  statute  of  the  United 
States ;  and  that  proof  was  admissible  under  the  averment  in 
the  indictment.  * 

The  sessions  are  advised  to  pass  sentence  upon  the  prisoner. 


Couch  vs.  Mills  and  others. 

A  eoMiumt  by  the  holder  of  a  prominory  note  that  ho  will  not  sue  or  levy 
open  Uio  property  of  one  of  $everal  maker*  of  the  note,  entered  into  after 
the  oommencenient  of  a  eait ;  and  in  case  any  proceeding  at  law,  or  equity 
be  had,  ^onltnueJ  or  prosecuted,  that  the  covenant  shall  be  deemed,  to  all  tn- 
tentt  and  purpoeee  a  release  to  such  maker,  is,  notwithstanding^  the  terms 
of  the  instrument,  a  mere  covenant  not  to  me,  and  eannot  be  pleaded  ae  a 
reUaee  in  bar  of  a  recovery  against  all  the  makers. 

Demurrer  to  plea  puis  darrien.  The  plaintiff  declared 
on  several  promissory  notes  made  by  the  defendants.  Mills 
alone  appeared  and  pleaded  non  assumpsit  and  several 
special  pleas.  After  issue  joined,  he  put  in  a  plea  puis 
darrien,  that  ttie  plaintiff  ought  not  further  to  have  and 
maintain  his  action  because,  on,  &c.  at,  &c.  he  by  a  cer- 
tain writing  under  seal,  in  consideration  of  $600,  to  him 
paid  by  Henry  TalmagCj  one  of  the  defendants  in  the  said 
action,  covenanted  and  agreed  with  the  said  Henry  Tal- 
mage^  that  neither  he,  the  plaintiff,  nor  his  executors,  &c., 
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should  nt  any  time  or  rimes  thereafter,  sue  the  said  Hefnry 
Talauige,  or  levy  upon  his  goods  ox  chattels^  for  or  by  rea- 
aoD,  or.  iQ  consequence  of  the  promises  and  undertakings  in 
the  declaration  in  this  cause  mentioned ;  and  in  ease  any 
proceeding  either  at  law  or  in  equity  should  be  had,  continued 
or  pros^euted^  then  that  the  said  writing,  shouldhs  deemed  to 
aU  intent^-and  purpdses  a  releaae  to  him  and  the  said  Hen- 
ry Talmage,  from  and  agiaiust  the  same.  The  defendant 
then  averred  that  afterwards,  to  #it,  on,  &c.j  at,  &c.,  the  phiin- 
tiff  continued  ai^d  prosecuted  this  suit,  contrary  to  the  cov- 
enants in  the  said  writiog  contained  :  whereby  the  said  wri- 
ting became,  and  was^  and  is,  an  absolute  release  and  die* 
charge  to  the  said  Henry  Talmage  hnd  the  other  defendants 
in  suit,  concluding  with  a  verification  and  prayer  of  judgment, 
if  the  said  plaintiff  ought /tfr/A«r  to  maintain  his  action,  d&o. 
To  this  plea  the  plaintiS  demurred. 

J.  Butlerf  for  the  plaintiff,  insisted  that  the  instrument  set 
fortn  in  the  plea  was  a  mere  covenant  not  to  sue^  and  that 
such  a  covenant  is  not  in  law  regarded  as  a  release,  unless 
made  with  all  the  parties  liable  to  be  prosecuted.  He  cited 
Dean  V.  Newhalt,  'g  T.  K  168;  €ollyer  on  Part.  361 ; 
Brown  v.  Willidimi  4 .  Wendell,  366 ;  Bank  of  Cff^enango 
y.  Osgopdj  4t  id.  6i)(7. 

C.  Judson,  for  the  defendant^  relied  upon  the  peculiar 
terms  of  the  instrument  set  forth  in  the  plea  as  distinguish- 
ing this  from  all  previous  cases. 

By  the  Courty  Nelson,  Ch.  J.  The  language  of  the  in- 
strument as  3et  forth,  is  undoubtedly  very  particular  ]•  but  it 
is  manifest  from  the  whole  scope  of  it,  that  it  was  not  in- 
Ibnded  to  have  th&  operaition  and  effect  of  a  technical  release 
upon  the  subject  matter  of  the  suit  j  but  only  to  protect  the 
rights  of  the  covenantee  J  which  may  be  dotie  by  a  cross 
action  if  he  suffers.  Neither  is  it  more  specific  than  the 
covenant  in  the  case  of  Dean  v.  Netohatl,  8  T.  R.  168.  That 
statied  if  any  of  the  creditors  sued,  &c.,  the  covenant  should 
be  a  sufficient  release  and  discharge  to  all  intents  and  pUr* 
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po9es..  Not  being  regarded  as  a  technical  release,  but  only 
as  a  coveaant  not  to  sne^  it  is  well  settled,  that  in  the  case 
of  two  or  more  joint  obligors,  it  cotitstitutea  ho  defence  to  (be 
action.  .  . 

The  distinction  between  a  cbyenant  not  to  sue  one  of 
several  covenantors,  where  the  obligation  is  joint  andseve- 
raly  and  when  jairU  only,  was  noticed  and  repudiated  by 
Gibbs,  Ch.  J.  in  Hatttm  v.  Eyre^  6  Tannt.  289.  Carey  on 
Part.  132..  And.  307.  The  latter  was  oonsidered  as 
standing  upon  equally  solid  reasons  with  the  former. 

The  main  ground  is,  that  to  t^onstrue  it  into  a  technical 
rdease  of  all,  would  be  carrying  the  obligation  beyond  the 
obvious  intent  of  the  parties.  If  it  had  been  intend^  Ao  be 
so  understood,  more  direct  and  pertinent  langtiage  would 
bavQ  been  used»  de^ly  indicating  the  intention  to  embrace 
aU  the  promissors. 

Judgment  for  plaintiff  on  deiAurrer. 


Barnes  vs.  Hei^haw.         .  . 

On  the  trial  of  a  cam^  a  party  is  not  at  t^rty  to  object  to  the  generality  of 
a  bill  €f  p&rtieulart;  if  the  eau$e  of  action  or -matter  of  definee  be  em* 
^  braced  in  the  bill,  though  in  the  meet  general  terme,  the  evidence  ofieied  in 
•npport  ef  the  allegoitionB  of  the  party  is'  admiMbie,  the  same  as  under  a 
dedaralion,  on  the  money  counts,  ^^be  party  il  diipatifl6ed  with  the  hOI, 
should  have  applied  for  further  particulars. 

EnBOR  from  tlie  superior  court  of  the  city  of  New  York. 
C.  I.  Henshaw  sued  S,  D.  &  R.  Barnes  iu  the  court  below 
in  an  action  of  assumpsit  The  declaration  contained  the 
money  counts  only,  but  the  plaintiff  had  furnished  a  bill  <^ 
pariicularsj, whichy  after  stating  the  title  of  the  cause,  was  in 
these  words :  ^^  1S34.  June  16.  Cash  lent  and  advqnced  to 
defendants  at  their  request  $225.  1834  Dec'r  1».  Cash 
paid  for  dGfendants\  and  at  their  request,  to  the  Brooklyn 
Banjr,  Long  Island,  ^225.  18^4,  Dec'r  19.  Cash  paid  to 
take  up'the  plaintiff's  accommodation  notCj  lent  to^  defend- 
ants,  dated  June  16,  1834,  at  6  mos.  $225."  The  plaintiff 
offered  in  evidence  a  written  agreement  signed  by  the  de- 
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fendantSi  by.  wbich  it  appeared  tt^at  on  the  16tb  June,  1834, 
he  gave  l|is  note  to  the  defendants  for  the  sum  of  $^f  pay- 
lible  in  s\il  months,  in  consideration  of  which  they  promised 
to  pat  ^p  iron  railings  in  front  of  two  certain^hoyises  in  Brook- 
lyn; and  he  further  ofiered  to  prove^  that  when  the  note 
came  to  maturity  he,  the  j^aialifi^  t^ok  it  up  at  the  Brooklyn 
Bank)  where  it  had  been  discount,  and  that  the  defendants 
had  not  put  up  the  railii^gs,  wherefore  he  claimed  to  recover 
back  the  money  thus  advanced  by  him..  The  defendants  ob« 
jected  to  the  evidoice  on  the  ground  that  it  was  not  admissi«' 
ble  undet  the  bjtf  of  particularj9  which  bi^i  heea  served  iq 
the  <^\^e.  The  presiding -judge  overruled  the  olyection,  and 
the  evidence  was  received;  to  which  decision  the  defendants 
excepted.  The  plaintiff  obtained  a  verdict,  and  the  ^oka- 
dants  sued  out  a  writ  of  error..  The  bill  of  exceptions  pre- 
senta  several  questions  besides  the  above,  but  the  c^se  is  re- 
ported only  in  reference  to  the  question  arising  upon  the  6iU 
of  ptirticulars.    The  cause  was  argued  here  by 

J,  K  Whiting  J  for  the  plaintiffs  in  error.        . 

A.  Crist,  for  the  defendant  in  error. 

Bjf  the  Court  J  Cowen,  J.  The  bill  of  partictdars  told 
the  defendants  that  the  plaintiff  claimed  the  money  paid  on 
the  note  of  the  16th  June,  .1834.  It  calls  the  note  by  mistake 
an  ckccomnkodation  note ;  but  date  and  parties  are  given,  and 
place  where  and  time  wh^n  the  money  was  paid.  No  vajti- 
ance  in  these  respects  was  pretended.  It  was  sufficient  fairly 
to  apprize  the  defendants  that  the  plaintiff  qlaimed  to  have 
the  money  he  had  paid^on  this  note  refunded,  and  the  sum  is 
truly  .stated  at  %221S.  That  was  enough,  I  apprehend,  under 
the  citcumstanoes,  especially  in  connection  with  the  notice 
which  had  been  previously  left  at  the-  defendant's  shop,  and 
which  in  all  probability  reached  them. 

It  is  enough,  however,  at  the  trial,  that  there  was  no  va- 
riance between  the  bill  of  particulars  aiid  the  cause  of  action. 
This  bill  was  for  three  different  items;  one  of  wbich  was 
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for  money  paid  generally  at  the  Brooklyn  Bank  on  the  re- 
quest  of  the  defendants.  That  had  been  done.  Under  the 
circuinstiinces,  the  paytnenMirasy  m  legal  effect,  at  their  re^ 
quest,  so  as  to  maintain  an  action  for  money  paid.  Another 
was  the  itefn  which  we  have  noticed,  referring  to  the  note 
mote  particularly.  It  is  true,  the  bill  did  not  set  oot  th^  spe- 
cial agreement,  and  say  thtiit  it  had  not  been  perf6rmed,  or 
that  it  had  been  rescinded,  or  that  tfie  plaintiff  claimed  to 
have  it  so  considered;  But  that  was  an  objection  arising 
from  want  of  sufficient  particularity ;  not  for  variance.  The 
bill  vt^  true  to  the  real  cause  of  action,  as  far  as  it  went. 
Had  the  defendants  desired  that  it  should  inform  them  more 
particularly  of  the  ground  or  reason  why  the  money  was 
claimed,  the  only  course  was*  to  obtain  an  order  at  a  judge's 
or  conimissipner's  chamber  for  a  farther  bill.  The  trial  is 
not  the  place  at  which  an  objection  for  toogteat  generality 
in  the  bill  can  be  made.  For  this  purpose,  as  for  many  others^ 
it  is  considered  a  pleading;  and  if  it  be  insufficient,  a  demur- 
rer not  lying,  the  rules  of  practice  put  the  defendants  to  a 
further  order  to  remedy  the  defect  Take  the  case  that  a  bill 
is  as  general  as  the  declaration  ;  money  lent,  &c.,  money  paid, 
&c.y  money  had  and  received,  &c;  It  is  a  clear  evasion'of  the 
order;  but  you  cannot  object  this  at  the  trial.  -  The  court 
may,  in  their  practice,  handle  the  party  who  furnished  it 
somewhat  severely ;  and  unless  he  tdibws  that  it  was  impos- 
sible to  be  more  specific,  may  non-pros  him,  or  shut  out  his 
set-off.  at  ledst,  accordingly  as  he  happens  to  be  plaintiff  or  de- 
fendant. Yet,  if  the  bill  were  correct  in  speaking  of  the  cause 
of  action  as  far  as  it  went,  it  was  not  objectionable  on  the  trial. 
The  declaration  alone  will  in  such  case  be  regarded,  and  if 
the  proof  be  receivable  under  that,  it  must  be  let  in.  This 
dobtrine  is  collectable  from  Goodrich  v.  James,  I  Wendell, 
9S9,  and  Lavelock  v.  Cleveley^  1  Holt's  N.  P.  Cas.  552.  In 
the  first,  a  motion  was  mad6  to  set  aside  the  plaintiff's  pro- 
ceedings as  irregular,  because  his  bill  was  insufficient  in 
merely  referring  to  a  former  account  rendered.  Suther- 
land, J.  said  such  a  reference  was  sufficient,  which  I.  think 
would  allow  a  regard  to  the  former  notice  served  on  the 
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itefeodants  bereas  material  on  tbe  question  of  sufficiency. 
But  1  do  not  go  upon  that ;  tbong^h  I  have  looked  over  the 
casesj  and  am  sati^wd  the  bill  might  answer  Tery  well, 
eren  on  a  summons  to  give  a  mcNre  perfect  oiie.  In  the 
easepited,  the  party  could  ijK>t  interpose  his  objection  to  the 
bill  in  th€  form  he  had  chosen.  He  was  not  to  lay  by  in 
the  way  he  had  dona,  and  then  move  to  set  aside  tbe  pro- 
ceedings. The  judge  therefore  added,  "  the  party,  if  djssar 
tisfied,  should  have  obtained  an  order  for  further  particulars, 
and  had  uq  right  to  consider  the  plaintiff  in  default  because 
he  had  furnished  an  insufficient  bill.''  In  Lavelock  v.  CIuvb" 
ley^  Gibbs,  Gh.  J.  said^  ^Uhe  party  who  objects  to  the  par- 
ticulars as  insufficient,  must  make  his  complaint  at  the  pro- 
per time.  '  He  cannot  wait  till  the  trial  of  the  cause,  and 
then  raise  a|i  objection,  which,  if  earlier  made  might  have 
been  disposed  of."  Had  the  plaintiff,  in  the  ^ase  at  bar, 
stated  the  particular  circumstances  in  his  bill,  an4  that  false- 
ly,  it  would  have  been  another  matter ;  as  if  he  had  depart- 
ed very,  widely,  by  his  evidence  from  a. material  date,  or 
called  the  money,  as  in  his  first  item,  "  money  leiiV  and 
stopped  there.  The  proof  then  might  have  been  said  to 
vary.  But  if  he  had  simply  followed  the  general  counts, 
though  this  has  been  held  a  contempt,  it  would  not  furnish 
a  ground  of  objection  at  the  triaU 

I  Suspect  the  distinction  stated  may  not  have  always  beefi 
attended  to  ;  bUt  I  am  satisfiedjt  exists  in  principle,  as  it  has 
been  sanctioned  in  practice,  and  ought  not  to  be  departed 
froni;  If  the  party  calling  for  the  bill  thinks  he  he^s  not 
been  fully  informed,  or  desires  farther  information,  a  judge 
may  suspend  the  proceedings,  and  at  chambers  look  into 
the  matter,  and  require  the  party  in  default  to  give  such 
forther  information  of  particulars  as  may  be  reasonably  re- 
quired, and  it  is  in  his  power  to  give.  That  is  the  place  for 
trying  the  sufficiency ;  in  other  words,  the  fullness  and  par- 
ticularity. W.. ether  the  party  has  gone  as  far  as  he  is. able 
in  his  statement^  may  be  one  question.,  Extrinsic  circum- 
stances are  to  be-  looked  into.  Therefore,  the  question  on 
fullness  is  one  which  cannot  be  determined  b/  the  judge  at 
the  trial.    He  cannot  know  intuitively  what  story  the  party 


490  CASES  IN  THS  SUPEEME  COURT. 

CoDklia  V.  Egorton's  ateinistrator. 

supposed  to  be  in  default  could  have  told  about  his  cause  of 
action,  with  safety  to  his  ulterior  course  in  the.  cause.  If 
the  bill  was  insufficient,  thereforei  it  should  have  been  ob- 
jected to,  at  least  before  the  trial;  and,  indeed  before  the 
party  objecting  took  another  step  in-  the  cause*  .  If  a  party 
go  on  or  lie  by  an  unreasonable  length  of  time,  he  waivei 
all  objection  on  account  of  tbe!>  defect. 

Judgment  affirmed. 


CONKLJN  vs.  EgERTON's  ABUlVlBTBJL'tQH* 

A  power  to  an  KXEOuroato  sell  and  dispose  of  real  estate  granted  by  a  will» 
and  to  divide  the  proeeeds  among  devisees  to  whom  the  estate  was  giveli 
hf  a  prenods'elaow  of  the  same  will,  cannot  after  the  death  of  the  ezeea- 
tor  be  ozecnted-  by  an  ADimimTaATos  cmn  te$tamt9to  mmetco,  notwith* 
standing  the  provisions  of  the  revised  statntes*  that  ".la  all  caaes  where 
letters  ef  administration  with  the  will  annexed  shall  be  granted,  the  will 
of  the  deceased'  shall  be  observed  and  performed ;  and  the  administrators  of 
amoh  will  shall  have  the  rights  and  pewisn  and  bo  sabjeet  to  the  same  dntieft 
as  if  they  had  beaa  named  essetrlert  in  muh  will" 

Error  from  the  superior  court  of  the  city  of  New  York. 
Thomas  Asten,  as  survivor,  &c,  brought  an  action  of  debt 
on  a  bond  executed  by  William  Gonkliu  to  him  and  John 
Baker,  as  administrators,  &c.,  of  Abraham  S.  Egerton,  de- 
ceased, bearing  date  1st  May,  1827,  cotidiiioned  that  during 
the  life  of  one  Judith  Myers^  the  obligor  should  pay  to  the 
obligees  annually  the  sum  of  $84 ;  and  that  if  they  should 
within  two  years  after  the  death  of  Judith  Myers  cause  the 
feeof  a  certain  lot  to  be  conveyed  to  him  by  the  owners  of 
ike  lot^  at  a  fair  and  reasonable  price  to  be  agreed  upon,  or 
ascertained  in  a  certain  manner,  to  be  paid  by  the  obligor 
on  the  delivery  of  the  deed)  that  he  would  in  addition  to 
such  price  pay  to  the  obligees  the  further  sum  of  $1200^ 
with  interest  from  the  time  of  the  death  of  Judith  Myers. 
This  bond  was  given  in  consideration  of  the  assignment  of  a 
lease  executed  by  Judith  Myers  and  one  Epkraim  Hartj  the 
executor  of  Manuel  Myers,  to  Abraham  S.  Egerton,  for  the 
term  of  the  natural  li^e  of  Judith  Myers ;  and  contained  a 
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clause  giving  to  Egerton,  his  heirs  and  assigns,  the  right  of 
pre-emption  at  a  price  to  he  liquidated  in  the  manner  par- 
ticularly pointed  oat  in  the  lefase.  The  plaintiff,  after  setting 
forth  the  bond  and  condition,  averred  that  Manuel  Myers^ 
at  the  time  of  his  death,  was  seised  in  fee  simple  of  the  lot 
mentioned  in  the  bond,  and  that  by  his  last  will  and  testa- 
ment he  duly  authcnrized  and  empowered  one  Ephfaim 
Hdrti  his  executor  therein  named,  after  the  death  of  Judith 
Myers,  to  sdl  and  dispose  of  the  lot ;  that  Judith  Myers 
died  on  the  I3th  November,  1832 ;  that  Ephraim  Hart  died 
previous  to  the  decease  of  Judith  Myers ;  that  on  the  10th 
April,  1834,  the  plaintiff^  for  the  purpose  of  enabling  him 
to  comply  on  his  part  with  the  conditions  of  the  bond  exe- 
cuted by  the  defendant,  procured  administration  to  be 
granted  with  the  will  annexed  to  Alpheus  Sherman,  then 
public  administrator  of  the  city  of  New  York,  who  took 
upon  himself  the  discharge  of  the  duties  consequent  upon 
such  grant  f  that  on  the  1st  May,  1834,  the  plaintiff  tendered 
and  offered  to  the  defendant  to  cause  the  fee  of  the  lot  men- 
tioned in  the  bond  to  be  conveyed  to  him,  at  a  price  to  be 
agreed  upon  as  stipulated  in  the  bend,  and  requested  him  to 
accept  a  conveyance,  &c.y  and  to  pay  the  $1200  according 
to  the  condition  of  the  bond ;  but  that  the  defendant  utterly 
refused  to  do  any  thing  in  the  matter,  whereby  an  action 
had  accrued,  &a  The  defendant  pleaded,  1.  non  est  fac- 
tum ;  2.  that  the  plaintiff  did  not  offer  to  procure  a  convey- 
ance/rom  the  owner  or  owners,  or  any  person  having  power 
or  authority  to  convey ;  3.  that  Alpheus  Sherman  had  no 
power  to  convey ;  3.  that  the  defendant  had  not  refused  to 
accept  a  conveyance,  Ac. 

On  the  trial  of  the  cause  the  evidence  fully  sustained  Che 
facts  alleged  in  the  declaration.  Among  other  proofs  ad- 
duced by  the  plaintiff,  was  the  will  €f  Manuel  Myers  bear- 
ing date  13th  May,  1799,  by  which  he  gave  unto  his  wife 
Judith,  during  the  term  of  her  natural  life^  (he  rents,  issues 
and  profits  of  all  his  real  estate  ;  and  after  her  decease,  de- 
vised all  hi3  real  estate  in  fee  to  two  sisters,  two  nephews 
and  five  nieces,  to  take,  share  and  share  alike ;  and  for  the 
ihore  easy  and  equal  division  of  his  said  real  estate,  he  au- 
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thori2^  and  empowered  his  executors^  "hereinafter  named," 
after  the  decease  of  his  wife,  to  9ell  and  dispose  of  the  said 
estate  for  the  most  money  that  could  be  gottea  for  the  same, 
*  and  in  due  form  of  law,  to  jexecute  deeds  of  conveyance  for 
the  same  in  fee  simple ;  and  to  divide  the  money  ctrising 
from  the  sdle  among  his  sisters,  nephews  and  nieces.  The 
testator  nominated  his  wifei  Judith  exegutriz,  and  his  friend 
Ephraim  Harf^  executor,  of  his  last  will,  &c.  The  evi- 
dence being  closed,  the  counsel  for  the  defendant  insisted 
that  the  plaintiff  was  not  entitled  to  maintain  the  action,  on 
the  ground  that  Alpheus  Sherman,  notwittistcmding  the 
grant  of  admipistration  to  him  toith  the  will  annexed^  had  no 
authority  to  convey  the  lot  mentioned  in  the  bond,  and  re- 
quested thepresiding  judge  so  to  instruct  the  jur^  The  judge 
declined  so  to  charge,  and  on  the  contrary,  instructed  the 
jury  that  under  the  will  of  Manuel  M3rers,  and  the  letters 
of  administration  with  the  will  annexed,  Mr..  Sherman  had 
authority  to  convey*  The  counsel  for  the  defendant  except- 
ed to  the  charge,  and  the  jury  found  a  verdict  for  the  plain- 
tiff; on  which  judgment  having  been  entered,  the  defendant 
sued  out  a  writ  of  error.  The  case  was  very  fully  ar- 
gued by 

P.  JDe  Witt  4*  C.  bConoTj  for  the  plaintiff  in  error. 

W.  Sillimanj  for  defendant  in  error. 

..  Bf/  the  Coturtj  Cowen,  J.  Had  Mr.  Sherman,  as  admin- 
istrator with  the  will  of  Manuel  Myers  annexed,  the  right  or 
power  to  convey  the  lot?  1  his  is  the  only  question  before 
us,  as  presented  both  by  the  pleadings  and  bill  of  exceptions. 
By  the  statute,  1  R.  L.  of  1813,  p.  316,  i  21,  it  was  enact- 
ed, in  the  words  of  1  R.  L.  of  1801,  vol.  1,  p.  541,  §  20, 
"  that  in  all  cases  where  administration  shall  be  granted  with 
a  will  or  testament  annexed,  the  will  of  the  deceased  in  such 
testament  expressed  shall  be  observed  and  performed,;  and 
that  this  act  shall  extend  to  administrators  with  such  will 
annexed,  in  the  same  manner  as  if  they  were  executors 
named  in  such  will."     The  statutes,  2  R,  S.  16,  §  22,  2d  ed. 
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areas  follows:  "In  all  cases  vvhere  letters  of  administra- 
tion with  the  will  annexed  shall  lie  granted,  the  will  of  the 
deceased  shall  be  observed  and  performed  ;  and  the  admin- 
istrators with  such  will  annexed  shall  hav€  the  rights  and 
powers,  and:  be  subject  to  the  same  duties  as  if  they  had  been 
named  executors  in  such  will-^  Mr.  Sherman  belonged  to 
that  class  of  personal  representatives  known  to  the  law  as 
administrators  cum  testamento  annexo,  de  bonis  non :  that  is 
to  say,  an  administrator  appointed  to  wind  up  the  affairs  of 
an  estate  which  has  alreJidy  been  partially  administered  by 
a  previous  executor  or  administrator,  who  is  either  dead  or 
incapable  of  further  action.  '  Blackstone,  and  other  approved 
writers,  rerhark  what  is  obvious,  that  his  duty  is  very  little 
different  from  that  of  aa  executor.  2  Black.  Comm.  503, 
504.     1  Wms.  Ex.  284. 

•   The  sections  of  the  acts  of  1801  and  1813,  first  cited,  a^e 
parts  c€  statutes  **  concerning  executors  arid  administrators, 
and  thq  distribution  of  intestates'  estates.    They  relate  ex- 
clusively to  the  personal  estate,  q.  g.  inventories,  distribu- 
•  tion,  remedies  by  action,  (Stc.     Th^  section  quoted  from  the 
new  revised  statutes  makes  part  of  an  article  entitled  *'Of 
granting  letters  testamentary,''  2  R.  S.  13,  2d  ed.  and  is  im- 
mediately followed  by  the  article  "Of  granting  letters  of  ad- 
ministration with  the  will  annexed,  and  in  cases  of  intesta- 
cy."   Id.   16.    The  amount  -of  the  security  to  be  required 
for  the  faithful  discharge  of  the  appointee's  duty,' whether 
executor  or  administrator,  general  or  special,  is  governed 
entirely  by  the  value  of  the  personal  estate,     ?  6^  7,  42,  43 ; 
and  all  the  particular  provisions  contained  in  these  articles, 
either  expressly  or  in  their  owti  nature,  refer  to  the  same 
kind  of  estate. ,   The  twenty-second  section,  under  which  it 
,    is  claimed  that  Mr.  Sherman  had   power  to  execute  the 
deed,  is  broader  than  that  in  the  old  section,  of  which  it 
was  a  revision.    The  old  section  extended  the  provisions  of 
the  particular  statute  of  which  it  made  a  part  so  far  as  it 
re^dted  executors,  to  administrators  cum,  testamento  an- 
nexo.   The  revising  section  declares  that  they  shall  have 
the  same  rights  and  powers,  and  be  subject  to  the  same  du- 
ties as  if  they  had  been  named  executors  in  the  wilh    There 
Vol.  XXI.  55 
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is  DO  dispute  that  they  take  all  the  powers  as  well  as  rights 
and  duties  which  belong  to  the  executor  04  sueh^  whether 
those  powers  were  conferred  by  the  act^  or  exist  at  eommoa 
law. 

The  surrogate's  court  was  created  and  its  general  powers 
prescribed  by  statute ;  and  looking  at  that  alone,  there  is 
some  difficulty  in  seeing  how  the  surrogate  is  to  acquire  ju- 
risdiction, or  the  administrator  a  right  to  act,  where,  as  was 
probable  iu  tiiis  case,  the  whole  business  of  the  estate  in 
respect  to  the  personalty  was  elosed,  and  nothing  left  by 
which  to  measure  the  security  to  be  given.  Security  would 
seem  to  be  essential,  and  yet  the  bond  could  not  be  taken 
for  want  of  any  thing  by  which  to  estisiate  the  amount  of 
the  penalty,  §  42.  There  is  also  a  total  want  of  subjecc 
matter.  There  is  no  payment  of  debts  lo  be  made  by  a 
sale  of  lands  \  and  letters  testamentary  or  of  administration 
granted  by  the  surrogate^  who  comes  in  place  of  the  ordina* 
ry  or  bishop  of  the  English  system,  have  respect,  primarily^ 
to  the  personal  estate  alone.  Whether  the  total  want  of 
personal  estate  be  a  jurisdictional  defect  or  not,  so  as  to  ran-* 
der  the  appointment  void  as  being  coram  non  judice^  it  is 
used  with  great  propriety  by  the  eounsel  for  the  plaintiff  in 
error,  as  an  argmment  against  extending  the  words  powers 
of  an  executor^  used  in  the  statute,  beyond  those  which  per- 
tain to  him  strictly  as  such.  The  argument  is  certainly 
much  strengthened,  when  it  is  seen  that  none  of^  the  pro- 
visions of  other  sections  in  the  articles  cited,  can  with  any 
degree  of  propriety,  be  applied  to  the  testator's  real  estate. 
The  reason  of  the  new  provision  in  question  is  probably  to 
be  found  in  the  fact,  that  the  revised  statutes  had  abolished 
the  succession  to  the  executor  of  an  executor,  and  deter- 
mined, to  substitute  an  administrator  with  the  will  annexed, 
who  should  give  security.  See  sections  17  and  22,  in  2 
B.  S.  16,  16,  2d  ed.,  with  the  sectipns  before  cited  concern- 
ing security.  This  would  call  for  no  greater  power  than 
belonged  to  the  former  successor,  which,  as  we.  shall  seci 
would  not  extend  to  a  power  of  selling  land.  Stopping, 
therefore,  with  the  statute,  and  construing  it  according  to  its 
subject  matter  and  its  object,  it  seems  to  me,  that  courts 
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ought  to  hesitate  long  l>efore  they  extend  the  section  in  ques- 
tion to  the  donee  of  a  power  in  trusty  created  by  the  will  in 
order  to  effectuate  a  devise,  even  if  \)^e  suppose  that  such 
h  power,  in  a  legal  sense,  belongs  to  him  as  an  executor. 
We  should  feel  quite  unwilling  to  believe  that  the  legisla- 
ture intended  to  confer  on  a  surrogate  the  right  of  transfer- 
ring an  important  power  confided  by  the  testator  to  his 
friend,  without  recognizing  the  beneficiaries  as  parties  to  the 
proceeding,  and  substituting  no  one  to  resist  the  application 
for  an  appointment,  if  personally  improper,  to  sue  for  its  re- 
vocation when  improvidently  made,  and  without  even  de- 
manding security  for  the  due  execution  of  the  power. 

Again ;  the  power  in  question  was  conferred  in  1799,  by 
a  very  solemn  act,  an  express  declaration  of  confidence^ 
though  that  is  always  implied  in  such  appointments  ;  and 
the  statute  which,  it  is  claimed,  has  given  it  to  the  public  ad- 
ministrator, was  not  passed  till  1830.  Even  if  the  legisla- 
ture had  declared,  in  terms,  that  such  a  trust  power  might 
thus  be  transferred,  the  act  would  certainly  be  open  to  the 
question  whether  they  intended  that  it  should  retroact  upon 
powers  previously  created,  (for  they  have  not  said  it  should,) 
or  upon  prospective  powers  only.  The  devisees  interested 
in  the  sale  of  this  property  had  a  right,  and  they  still  enjoy 
the  mofal  right  to  demand,  that  on  the  death  of  the  original 
trustee,  the  power  should  eithier  not  be  executed  at  all,  or 
at  least,  if  executed,  that  it  should  be  done  by  some  person 
appointed  by 'and  acting  under  the  control  of  the  court  of 
chancery.  1  R.  S.  724,  2d  ed.  §  68.  Id.  728,  §  102.  A 
statute  ought  not,  except  where  the  terms  are  explicit  and 
imperative,  to  be  construed  literally,  if  by  such  construction 
it  will  impair  rights  which  became  vested  before  its  passage. 
If  the  act  in  question  be  at  all  operative  upon  the  rights  of 
devisees,  still  it  is  the  more  just  cotislruclion  to  say,  that  its 
influence  shall  be  confined  to  those  ^ho  claim  as  such,  un- 
der wills  made  since  the  statute  was  enacted.  Dash  v.  Vmi 
Kleeck,7  Johns.  R.  477,  and  the  books  there  cited. 

Independent,  however  of  the  intrinsic  difficulties  arising 
upon  the  statute,  C^ceding  as  I  have  for  the  purposes  of  the 
question  that  the  office  of  selling  the  land  belonged  to  Hart 
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^^  exBcutOTf  I  have  not  been  able  to  perceive  that,  in  this 
respect,  the  law  considers  him  such.  And  it  appears  to  me 
that  the  difference  which  has  attended  this  novel  effort,  (for 
with  us  it  is  the  first  of  the  kind,  though  we  shall  see  here- 
after it  was  once  made  and  defeated  in  Ohio,)  to  vest  in  an 
administrator  th^  power  of  selling  the  real  estate  of  ade^vi- 
sor,  has  arisen  from  confounding^  the  legal  office  of  an  execu- 
tor  with  that  of  one  who.  is  not  so  in  any  sense  of  the  word 
but  who  is  the  mere  donee  qf  a  trust  pouter  ;  an  authcwcity 
which,  so  far  from  having  any  reference  to  the  office  of  ex- 
ecutor, might  just  as  well  have  been  conferred  by  the  will 
on  any  other  not  named  as  executor,  and  ,one  who  might 
have  executed  the  power  without  probate  or  letters  testa- 
mentary. An  executor  is  one  appointed  to  the  general  of- 
fice of  e^cecuting  a  man's  last  will  and  testament.  2  Black. 
Comm.  503.  A  testament  in  strictness  concerna  personal 
property  ijierely.  Until  the  revised  statutes,  it  needed  no 
witness  of  its  publication ;  it  belongs  to  the  ecclesiastical 
jurisdiction ;  it  might,  by  the  canon  law,  be  made  at  the  age 
of  fourteen,  and  the  executor  could  not  act  in  alL  respects  tis 
sucb,  till  he  obtained  letters  testamentary  of  the  ordinary, 
with  us  of  the  surrogate;  and  it  cannot  be  executed  except 
by  an  executor  or  administrator.  To  make  an  execuior, 
the  will  must  appoint  him  such^o  nomine,  Even  a  trustee 
of  all  the  testator's  personal  estate,  named  arid  appointed  ds 
such  by  the  will,  is  not  an  executor.  Where  a  man  was  ap- 
pointed hy  the  testator  trustee  of  his  Itist  will  and  testament j 
find  was  committed  by  the  ecclesiaBtical  judge  for  not  ex- 
hibiting an  inventory  and  account,  the  king's  bench  dis- 
charged him  on  habeas  corpn«,sayingthat,  in  this  character, 
the  judge  had  no  jurisdiction  over  his  person.  The  King 
v.  Jenkins,  1  Dowl.  &  Ryl.  41. 

A  tcill,  or.,  as  it  is  more  properly  called,  a  devise  of  real 
estate^  i?  of  an  entirely  different  and  opposite  character  to  a 
testament  A  devise  is  a  conveyance  of  land,  and  not  un- 
der the  same  jurisdiction  as  a  testament.  2  Black.  Conmi. 
601.  The  devisor  must  ha^e  reached  the  age  of  twenty- 
one  years  ;  and,  what  is  more  material  U>  the  question  be- 
fore us,  it  is  complete^  or  may  be  executed  without  the  ap- 
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pointment  or  intennsntion  of  an  executor,  or  administrator. 
Indeed,  ihese  offides  are  neither  of  them  predicable  of  a  de- 
vise of  real  estate.  The^devisor  may  require  dome  future  act 
to  be  done,  in  order  to  the  yestki^of  tin  estttte;  and  may, 
and  often  does,  delegate  the  power  to  some  friend  who  is  to 
designate  the  devisee,  er  make  a  sale  and  distribution  of  lands 
already  devised  in  fee.  Bat,  in  this,  his  friend  does  not  act 
as  executor ;  the  law  dees  not  coneider  him  tis  such.  His 
powers areregulated  by  distinct  departments t>f  the  statute 
or  common  law,  those  relating  to  powers  in  trust,  the  due  ex- 
ecution of  which  are  supervised  not  by  the  ecclesiastical  tri- 
bunal, the* surrogate's  court,  but  !by  the  coTirts  of  chancery 
and  common  law.  The  very  opetiiog  of  Mr.  Sugden^s  trea- 
tise on  powers  settles  the  donee'^s  character.  His  remarks  are 
as  follows:  "  A  power  given  by  a  will,  or  by  hn  act  of  parlia- 
ment, hs  in  the  instance  of  the  land  tax  redemption  acts,  to 
sell  an  estate,  is  a  common  law  authority.  The  estate  passes 
by  force  of  the  i^ilt  or  tlie  act  of  parliament ;  and  the  person 
who  executes^^the  power  merely  nominates  the  party  to  take 
the  estate.''  1  fiugden  on  Pow.  2,  id.  171,  -2,  S.  P.  6tb  Lond. 
ed.  That  the  estate  passes  by  force  of  the  devise,  was  held 
in  a  case  where  the  devisor  gave  pewer  to  his  executrix  to 
sell  land  for  the  payment  of  debts,  in  -9  Charles  I.,  Dike  v. 
Ricksj  Cro.  Car.  335 — a  business  much  more  pertinent  to 
the  general  office  of  executor  than  tile  sale  of  Myers'  estate; 
:and  the  distinction  has  never  been  questioned  before  or  since 
that  time.  Powell,  in  his  treatise  on  devises,  gives  the  re^ 
eult  of  the  cases  ae  fellows :  "  And  such  authority  must  be 
strictly  pursued^  for  the  authority  to  sell  is  founded  on  the 
will  alone,  withont  which  no  authority  would  let  in  the  per^ 
«ons  directed  to  seH.  The  law,  therefore,  looks  at  the  sale 
as  a  thing  annexed  to  the  persons  of  those  to  whom  the  au^ 
thority  to  sell  is  "given,  and  to^no  others,  because  of  the 
special  trust  that  is  put  in  them  by  the  testator  ;  which  trust 
no  man  can  have  by  the  ivill,  (which  in  this  respect  oper- 
ates as  a  warrant  of  attorney,)  but  only  those  who  are 
named ;  and  where  there  is  but  one  alive,  the  authority  is 
relinquished  and  gone,  because  in  such  case  they  do  not  take 
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as  executors  virtute  officii^  but  as  trustees.  And  that !»  Che 
reason  vthy  they  may  sell  the  laod^  although  they  refuse  the 
administration.  But  their  executors  cannot  selly  because  the 
trust  is  personal.  It  is  otherwise  where  they  take  as  exeeu^ 
tors."*  Powell  on  Detr.  194.  In  Franklin  v.  Osgood^  14 
Johns.  R.  627,  553,  y^hioh  was  a  very  well  considered  case, 
^and  in  which  Piatt,  J.  delivering  the  prevailing  opinion,  says! 
<^It  is  clear,  thai  at  common  law,  a  naked  power.  giFcn  to 
executors  to  sell  lands  would  not  surviver  It  is  like  a  naked 
power  of  aitomey  to  do  any  other  act  given  to  several  per- 
sons jointly ;  and  if  one  die,  the  power  expirea;  for  it  is  a 
delegation  .of  power  for  private  purposes  given  generally  to 
all  the  attorneys  named  in  the  power,'^  This  doctrine  was 
not  denied  by  Thompson,  J.,  though  he  dissented  on  other 
grounds.  The  distinction  is  held  by  inany  other  books,  an- 
cient and  njioderu,  both  in  respect  to  devises  of  land  in  trust 
to  executors,  and  devisors  of  a  naked  power  to  sell.  In  re- 
spect to  the  latter,  it  is  recognized  by  the  statute*  2  R.  8, 
47,  §55,  2d  ed. 

Looking  at  the  manner  in  which  Hart's  character  has 
been  treated  in  othi^r  courts,  we  can  hardly  recur  too  often 
to  what  has  already  been  said:  that  the  differences  in  the 
case  before  us  have  arisen  wholly  from  confounding  his  two 
characters  of  executor  and  attorney.  It  will  be  seen  hei*e- 
After  to  have  been  deemed  so  plain,  by  a  very  learned 
judge,  as  to  be  taken  for  granted,  that  Hart's  authority  to  '- 
sell  the  land  was  a  Q^^rt  of  his  power  as  executor  of  ^Myisrsf 
testament'  It  has  been  seen,  I  think,  by  what  we  have  said, 
and  the  cases  already  cited,  that  this  proposition  cannot  be 
maintained.  It  is  impossible  to  deny,  however,  that  the 
language  of  some  of  the  books  may,  if  read. without  keep*- 
ing  a  steady  eye  to  the  real  nature  of  the  power  of  sale, 
give. color  to  the  proposition.  Before  entering  farther, 
therefore,  into  the  cases  which  enforce  and  illustrate  the 
separation,  it  may  be  well  to  notice  some  of  those  which 
have  probably  been  regarded  as  making  the  nature  of  the 
(wo  powers  identical.  If  it  be  seen  that  a  power  by  will 
0  sell  real  estate  can  with  oo  more  propriety  be  called  ex- 
ecutorial, than  the  power  of  an  executor  might  be  designa- 
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ted  as  that  of  an  attorney— if  the  two  powers  are  not  more 
nearly  identical^  than  letters  testamentary,  and  a  wifitten 
warrant  of  attorney,  there  is  an  end  of  the  question.  No 
one  would  pretend,  that  a,  statute  declaring  the  authority  of 
an  esTecutor  capable  of  passing  to  an  adtfidnistrator  would 
extend  to  a  warrant  of  attorney,  which  the  executor  might 
hold,  giving  him  authority  to  sell  his  neighbor's  hrm^ 
The  cases  which  resemble  a  poller  by  will  to  sell  lands, 
the  nearest  to  that  of  executors,  are  those  which  ^IIow 
survivorship  for  that  purpose  among  several  executors, 
Ssigden,  after  premising  a  distinction  in  this  respect,  which 
has  been  often  adverted  to  by  conrts,  between  a  devise  of 
land  to  €xecator9  to  be  9oldj  and  a  mere  ioill  that  (he  devi- 
sor's executors  should  selly  vi^  that  in  the  former  case  the 
power  survives,  but  in  the  latter  not,  observes  :  *'  Cases  are 
not  wanting  on  tlie  pther  side  of  the  qnestion ;  and  in  the 
case  of  Houell  v.  Barnes^  Gro.  Gar.  382,  and  other  books, 
although  it  was  holden  that  the  executors  took  an  authority,, 
only,  yet  Jones,  Grooke  and  Barkeley  determined  that  the 
survivor  could  sell.  ,  Jenkins  gives  it  as  his  opinion,  that  if 
a  devise  be  that  A.  and  B.,  the  executors,  qihall  sell  celtain 
land^  and  near  the  end  of  the  will  the  testator  also  names 
them  executors,  if  the  one  dies,  the  otlier  may  sell ;' for  the 
interest  is  annexed  to  the  executorships  by  this  repetition  in 
the  will.  Mr^  Hargoive  has  endeavored  to  establish  that 
where  the  power  is  given  to  executors^  or  to  persons  nomi- 
natim  in  thcU  character^  the  .ntrvivor  may  sell,  as  the  power 
is  given  to  them  ra^ione  tf^^t ;  ahd  as  the  office  survives^ 
by  parity  of  reason  the  authority  should  also  survive.  AnA 
the  liberality  of  modern  times  will  probably  induce  the 
courts  to  hold,  that  in  every  caese  where  the  power  is  giveii 
to  executors,  as  the  office  survives,  so  may  thepower.^  1 
Sugden  dn  Pow.  143,  4,  6th  Lond.  ed^  I  have  cited  Sugden 
as  embodying  the  cases  and  writers  which  present  the  very 
strongest  points  of  analogy,  between  the  two  powers.  He 
cautions  us  fai  a  note  not  ta  confound  a  mere  power  to  sell 
with  a  devise  to  trustees ;  and  expresses  hi^  serious  doubts 
whether;  upon- present  authority,  the  former  can  isuirvive, 
even  thougJi  conferred  on  executors  either  nominatim  or  as 
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executors,  ratione  officii.  Bat  admitting  thia  to  be  settled  in 
the  affirmative,  it  still  comes  short  of  showing  that  the  powef 
of  sale  is  exercised  by  the  nomineesor  the  survivors  as  ex^ 
ecutcrs.  The  confusion  arises  from  its  being  said  that  the- 
power  is  annexed  to  the  office  of  executors,  as  if  it  therefore 
made  part  of  the  office;  whereas,  a  little  attention  will' 
show  ^at  the  whole  is  but  a  ^designation  of  the  persons 
who  are  to  execute  what  Powell,  and  after  hini,  Piatt,  J. 
correctly  call  a  mere  warrant  of  ^attorney  to  sell  the  land. 
True,  it  must,  when  deriv^  from  a  devisor,  be  executed  in 
the  name  of  the  attorney,  because  4he  principal  is  dead. 
But  this  is  no  more  than  a  necessary  change  in  the  form  of 
the  deed.  Take  the  case  of  a  devisor,  declaring  ^y  will 
that  the  couipity  judges  shall  sell  his  land;  one  of  tbe  five 
diea,  and  the  next  day  the  survivors  make  the  sale.  That 
they  may  do,  within  the  principle  to  which  the  remarks  of 
Mr.  Sugden  give  countenance. ,  The  reason  is,  because,  by 
tbe  will,  the  power  is  annexed  to  the  office  of  judges.  They 
take  ratione  officii*  Yet  suppose  a  statute  could  pass  trans- 
ferring  in  terms  all  tbe  powers,  rights  and  duties  of  the 
county  judges  to  others,  no  one  would  pretend  that  thei> 
power  to  convey  the  land  would  be  vested  in  the  tran»> 
ferees.  Yet  thac^e  would  be  the  same  with  the  one  now 
before  us,  provided  we  are  right  in  supposing  that  the  donee 
of  a  trust  power  is  not»  as  such,  an  executor.  The  question 
of  survivorship  is  one  of  designation,  and  nothing  else  ;  say* 
ii^  that  the  executors  or, county  judges  shall  sell,  is  con-^ 
strued  to  mean  the  same  as  if  the  testator  had  said,  in  so 
many  words;  that  the  sale  might  be  m.ade  by  them^Mr  the 
survivors  of  them.  Many  instances  of  the  power  and  prac- 
tice of  doing  this  expressly,  and  even  extending  tbe  authori- 
ty to  pei'sons  tiot  in  «£^e,.are  .set  down  by  Mr.  Sugden,pin 
his  treatise  on  powers,  vol.  1,  p.  146,  ei  seq.  6(h  Lond.  edL 
Thus,  a  testator  may  expressly  devise  a  power  to  the  exe^ 
cutors  of  his  executors ;  and,  in  this  illustration  from  cases  of 
designation,  we  may  advert  to  powers  conferred  upon  trus- 
tees, as  well  as  naked  powers,  for  the  principle  is  the  same. 
A  power  may  be  given  to  the  heirs  of  a  person  who  is  yet 
alive.    Two  remarkable  instances  depmiding  on  this  prin- 
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ciple  occurred  in  Mansell  v.  Mansell,  Wilm.  Notes,  36, 
and  Cole  v.  Wade,  16  Ves.  27.  It  is  a  principle  quite  per- 
tinent to  the  case  in  hand  ;  and  its  consideration  will  pre- 
sently be  resumed  when  1  come  to  notice  cases  cited  by  the 
counsel  for  the  defendant  in  error,  as  going  still  farther  to 
show  that  Hart's  power  of  selling  the  land  belonged  to  him 
in  the  capacity  of  executor,  and  not  as  attorney.  I  propose 
first  to  notice  how  the  matter  has  been  considered  by  a  re- 
cent case  in  this  court,  even  \irhere  the  power  of  sale  was 
coupled  with  an  interest. 

Judson  V.  Gibbons  J  6  Wendell,  224,  was  the  case  of  a 
devise  to  executors  of  real  and  personal  estate,  in  trust,  to 
sell,  take  care,  d^c,  invest  the  income,  and  distribute,  ice. 
One  of  the  executors  refused  to  act.  •  Savage,  Ch.  J.  said, 
"there  was  no  act  of  h|s  necessary  to  be  done  by  way  of 
condition  precedent.  The  estate  in  land  [erroneously  print- 
ed  *  hand*]  at  the  testator's  death,  belonged  to  the  executors  \ 
as  trustees^  not  as  executors.  The  character  of  executor 
and  trnstee  are  not  necessarily  blended.  Suppose  it  had 
been  part  of  the  trust,  that  the  real  estate  should  be  sold,  all 
the  trustees  must  unite  in  the  conveyance."  And  the  re- 
nouncing executor  was  held  to  be  bound  as  trustee,  though 
he  had  declined  the  ofiSce  of  executor.  The  case  of  Hart, 
in  the  matter  before  us,  is  the  more  distinct  from  that  of  an 
executor,  inastnuch  as  he  took  no  interest  in  the  land,  but 
held  a  mere  naked  , power.  Savage,  Ch.  J.  in  Jackson,  ex 
dem.  Bdffert,  v.  Sckauber,  7  Cowen,  183,  194,  and  the  au- 
thorities there  cited.  Skarpsteen  v.  TOZom,  3  id.  654.  Wood- 
bridge  v.  Watkins,  3  Bibb,  350.  Jameson  v.  Smith,  4  id. 
307. 

Uhder  this  view,  it  may  be  proper  to  observe,  also,  be- 
fore adverting  farther  to  the  authorities  cited  by  counsel,  that 
the  very  question  now  before  us  arose  and  was  determined, 
upon  distinctions  drawn  from  the  common  law,  before  the  su- 
pren^  court  of  the  state  of  Ohio,  sitting  as  a  court  of  chan- 
cery, in  the  case  of  Wills  v.  Cowper,  2  Ham.  R.  124.  The 
devisor  having  land  lying  in  Ohio,  but  himself  residing  in 
Virginia,  where  is  a  statute,  in  tenns,  authorizing  an  admin- 
istrator with  the  will  annexed,  to  execute  a  power  of  selling 
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land,  given  by  the  will  to  lin  executor,  made  his  will  con- 
stituting J.  Baker  his  executor,  with  full  power  to  dis- 
pose of  all  his  knds  in  the  states  of  Ohio  and  Kentucky. 
Baker  renounced  the  executorship,  and  the  administrator 
with  the  will  annexed,  having,  as  such,  agreed  to  sell  the 
land  which  lay  in  Ohio,  the  bill  was  filed  by  the  vendee  to 
compel  a  specific  execution.  This  was  resisted  and  denied 
by  the  court,  on  the  sole  ground  that  the  power  of  the  ex- 
ecutor could  not  thus  be  executed  by  one  whom  the  testa- 
tor never  had  mentiohed,  nor  could  have  contemplated  as 
a  depositary  of  such  a  power.  Sherman,  J.  in'delirering 
the  opinion  of  the  court,  shows  that  the  general  office  of  ad- 
ministration, which  relates  to  tnere  personalty,  is  considered 
in  a  light  very  different  from  special  naked  powers  conrer- 

ired  by  a  devise.  He  says :  "  It  is  a  general  and  well  set- 
tled rule,  both  at  law  and  in  equity,  that  a  power  given  by 
will  to  the  executor  to  sell  and  convey  land,  is  to  be  consid- 
ered as  a  personal  trust.  In  contemplation  of  law,  the 
power  is  given  in  consequence  of  the  confidence  which  the 
testator  had  in  the  judgment,  discretion  and  integrity  of  the 
executor  ;  and  the  execution  of  that  power  cannot  by  the 
executor,  be  delegated  to  any  other  person.  It  would  be 
absurd  to  suppose  that  the  confidence  which  the  testator 
had  in  the  knowledge  and  integrity  of  his  executor  and 
which  induced  him  to  confide  to  such  executor  the  power 
of  selling  and  conveying  his  lands,  could  extend  to  unknown 
persons.  To  render  a  sale  under  such  a.  power  good  and 
valid,  the  executor  must  personally  assent  and  act ;  and  up- 
on this  principle  it  has  been  held,  that  a  joint  authority  given 
to  two  executors,  can  only  be  exercised  by  the  joint  act  of 
both,  and  is  determined  by  the  death  of  one."  The  opinion 
in  this  case  is  farther  material^  as  bearing  on  an  ai^ument 
advanced  for  the  defendant  in  error,  which  supposed  that  a 
mere  power  to  do  an  act  of  ordinary  sale,  was  not  the  sub* 
ject  of  that  special  trust  and  confidence  which  is  considered 
by  the  law  as^  so  strictly  personal  that  it  cannot  be  delegated 
to  another,  or  at  least  that  it  shall  not  survive,  Imd  even 
pass  by  succession  to  the  executor  of  an  executor. 
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I  will  now  resume  the  question  as  to  the  identity  of  an 
executorship  and  a  trust  power  to  sell  land  conferred  by  a 
will,  as  it  stands  upon  some  quotations  made  in  the  course 
of  the  argument  for  the  defendant  in  error.  Powell  on  De- 
vises  is  relied  upon,  who  states  certain  decisions,  which  are 
cited  to  us  through  that  book.  I  will  state  the  doctrine  of 
Powell  as  I  understand  it  He  says,  in  effect,  that  where 
a  will  gives  a  general  authority  to  sell  land/or  the  payment 
of  debtSj  naming  no  one  as  the  person  who  is  to  make  the 
sale,  there,  as  the  executors  or  the  survivors  of  them,  and 
even  the  executor  of  an  executor,  are  the  persons  to  whom, 
as  such,  the  duty  of  payment  attaches,  the  will  has  been  held 
to  imply  that  such  survivor,  <kc.,  may  sell.  Powell  on  Dev. 
196,  197,  arid  cases  there  cited.  But  neither  this  nor  any 
other  book  goes  fi^rther ,'  and  the  whole  is  evidently  no  more 
than  the  testator  might  have  done  in  another  form,  as  we 
have  just  seen.  It  is  the  same  as  if  he  had  said  expressly, 
the  survivor,  &c.,  should  sell.  Whoever  the  implied  agent 
for  selling,  may  be,  the  sale  does  not,  therefore,  take  effect 
as  emanating  from  an  executor,-bul  from  an  individual  who 
has  been  designated  by  necessary  implication,  rather  than 
there  should  be  a  failure  of  the  power.  On  the  other  hand, 
Wentworth  puts  it,  that  "  where,  by  will,  a  special  trust  is 
recommended  io  ari  exectitoTy  as  to  sell  lands,  &c.,  this  not 
performed  in  his  lifetime,  shall  not  be  performed  by  his  ex- 
ecutor. Wentwoith's  Off.  Ex.  ch.  20.  Mr.  Sugden,  in  the 
6th  London  edition  of  his  Treatise  on  Powers,  vol.  1,  p.' 
133  to  139,  pi.  26  to  36,  has  considered  the  cases  which 
have  gone  upon  this  distinction,  and  he  evidently  regards  it 
as  a  mere  question  of  designatio  personce.  He  introduces 
the  subject  by  the  following  remark:  "It  sometimes  hap- 
pens, that  a  testator  directs  his  estates  to  be  sold  for  certain 
purposes,  without  declaring  by  whom  the  sale  shall  be  made. 
In  the  absence  of  such  a  declaration,  if  the  fund  be  distri- 
butable by  the  executor,  he  will  have  the  power  by  impli- 
cation." Id.  p.  133,.  pi.  26.  He  then  states  the  cases  in 
detail  from  Keilw.  17,  H.  7,  to  Tylden  v.  Hyde,  2  Sim.  & 
Stu.  238,  A.  D.  1825.  The  remark  of  Sir  John  Leach,  the 
vice  cbaiiceilor,  after  hearing  the  argument  of  the  latter 
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case,  will  show  the  utmost  extent  to  which  the  doctrine  can 
be  carried.  He  <  says,  p.  241,  ''Where  there  is  a  general 
direction  to  sell,  but  it  is  not  stated  by  whom  the  sale  is  to 
be  made,  there^  if  the  produce  of  the  sale  is  to  be  applied 
by  the  executors  in  the  execution  of  their  office,  a  power  to 
sell  will  be  implied  to  the  exectUors)'  That  was^  not  like 
the  case  at^bar,  on  a  will  naming'  the  man,  but  a  general 
direction  to  sell  real  and  personal  estate,  and  distribute 
both  aniong  pej'sons  named ;  and  it  was  beld^  the  testator, 
therefore,  intended  that  the  executor  should  perform  the  act 
of  selling  both.  Mr.  Sugden,  himself,  who  was  afterwards 
chancellor  of  Ireland,  argued  on  one  side.  The  attention 
of  a  man  so  distinguished  for  ability  and  research,  having 
been  drawn  to  the  question,  both  ais  counsel  and  as  author, 
we  may  well  allow  that  he  has  exhausted  the  sources  of 
judicial  instruction.  At  pi.  30,  he  adds :  >' Aqd  in  one  case, 
Mr.  Justice  Wild  conceived,  that  the  executor  of  an  execu* 
tor  might  sell,  which  opinion  appears  to  be  well  founded, 
because  the  chain  of  Tepresehtation  was  not  broken;  and 
the  i7i4ent  was,  that  the  power  should  be  executed  by  him 
to  whose  hands  the  money  was  to  come."  At  pi.  35  and 
36,  after  a  further  consideration  of  cases,  and  especially  an 
elaborate  examination  of  the  famous  case  of  Pitt  v.  PeUtam^ 
1  Ch.  Gas,,  178,  1  Lev.  304,  S.  C,  he  concludes  with  this 
result :  ^'  It  appears^  therefore,  to  be  well  settled,  that  a 
power  in  a  will  to  sell  or  mortgage  without  naming  a  donee^ 
will,  if  a  contrary  intention  do  not  appear^  vest  in  the  execu- 
tor, if  the  fund  is  to  be  distributable  i)y  him,  either  for  th^' 
payment  of  debts  or  legacies.  And,  it  seems^  that  whilst 
the  chain  remains  unbroken,  the  power,  until  exercised,  will 
go  from  him  to  his  executors;  andjf  the  produce  of  the 
real  estate  is  blended  with  the  personal  estate,  the  power  to 
sell  will  Vest  in  the  executor  by  implication!*  I  repeat, 
therefore,  that  the  whole  is,  a  search  after  the  donee  of  a 
common  law  power.  The  simple  reading  of  Pitt  v.  Pdham^ 
shows  that  it  is  so.  The  dispute  in  this  cisss  of  cases,  and 
I  appeal  to  them  as  collated  by  Sugden^  is  as  to  whom  the 
devisor  intended  to  confide  the  sale.  Was  it  to  the  heir,  to 
the  executor,  or  some  other  trustee  named  in  the  will? 
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Nay^di^l  not  the  testator  mean  that  the  power  should  go 
both  to  his  immediate  executor  and  the  executor  of  the  lat- 
ter, as  successive  donees  of  the  power?  He  had  power 
expressly  to  declare  ejther,  1  Sugd.  on  Pow.  144, 5 ;  id.  148, 
149 ;  but  having  omitted  tp  speak,  whom  does  he  mean  ? 
The  person  being  once  named,  however,  as  donee,  either 
directly  or  by  any  terms  of  designation,  then  expressio  unitts 
persofUB.  est  erclusio  altmius.  And  whether  the  designation 
of  the  donee  be  by  name,  by  other  direct  words,  or  by  im^ 
plication,  he  takes  the  power,  not  o^  execiitory  but  05  trustee. 
Accordingly,  Mr.  ISugden,  in  the  very  next  breath,  p.  J  38, 
pi.  37,  says :  "  It  remains  to  observe,  that  where  the  power 
is  given  to  executors,  they  may  exercise  it,  although  they 
renounce  probate  of  the  wilL'^ 

The  doctrines  we  have  been  considering  have  long  been 
settled.  In  H.  7,  Y.  B.  fol.  11,  b.,  which  Mr.  Sugden,  No. 
1,  in  App.  to  his  treatise  on  powers,  has  saved  us  the  labor 
of  decypharing  from  abbreviated  Norman  French,  it  was 
argued,  *<  thai  if  a  man  has  feoffees  upon  confidence,  and 
make  a  will  that  his  exeputors  shall  alien  his  lands,  there,  if 
the  executors  renounce  administration  of  the  goods,  yet  they 
may  alien  the  li|nd,/or  ike  unll  of  land  is  not  a  tesiamen'^ 
tary  matter ^  nor  have  the  executors  to  interfere  in  this  will, 
except  so  far  as  a  special  po^er  is  given  to  them.  And  if  a 
man  has  feoffees  in. his  laud,  and  makes  his  will  that  his  ex- 
ecutors shall  sell  his  land,  and  then  he  does  not  make  ex- 
ecutors, there  the  ordinary  shall  not  meddle  with  the  lond, 
nor  the  administrator  neither,  for  the  ordinary  has  only  to 
meddle  with  testamentary  matters^  as  qf  goods  ;  andconse- 
ptently  no  more  can  the  administrcUorj  toho  is  but  his  de- 
puty. And  therefore  it  was  lately  adjudged  in  the  exchequer 
chamber,  by  all  the  judges  of  England,  that  if  a  man  n;akes 
a  wfll  of  his  lands,  that  his  executors  shall  sell  the  land,  and 
alien,  &^.,  if  the  executors  nnounce  i^dmrnistration  and  to 
be  executors,  there  neither  the  adoiintstrators  nor  ordinary 
can  sell  or  alien,  &c.  Quod  nota.  Quod  fuit  cancessum 
per  Rede  et  TVemaUe^  for  good  law.  And  if  a  man  makes 
his  will  that  hisexeattorsBhaM  ali^n  his  land,  without  nam* 
tNB^  their  proper  fuune^ ,  if  they  refuse  the  administration  and 
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to  be  executors,  yet  they  may  alien  the  land  j  quodfuit  can- 
cessum  per  Fineux  et  TVemdtZe,  for  clear  law.  Rede  non 
dedixU,  And  if  a  man  makes  bis  will  that  his  land  which 
his  feoffees  have,  shall  be  sold  and  aliened,  and  does  not  say 
by  whom,  there  his  executors  shall  alien  that,  and  not  the 
feoffees,  per  Rede,  Tremaik  ^  Frowik.  Fineaux  said 
nothing  to  this,  this  day ;  but  the  day  before,  he,  in  a  mantier, 
affirmed  thi^.  Conisby  said  that  Xhie  feoffees  shall  alien  this, 
for  they  have  the  confidence  placed  in  them,  &c.  But  this 
was  denied,  for  executors  have  much  greater  confidence 
placed  in  them  than  the  feoffees  have ;  for  the  money  to 
arise  by  the  sale  of  the  executors  shall  be  assets  in  their 
hands,  therefore  they  shall  sell.  Fineux]  Rede  and  TVemaile 
said,  that  if  a  man  makes  his  will  that  his  feoffees  shall  alien 
his  land,  before  the  alienation  the  heir  may  take  the  profits, 
and  they  are  seised  to  his  use ;  and  if  an  alienation  be  hot 
made  by  them,  the  heir  shall  have  the  land  forever."  We 
here  have  the  same  search  as  is  instituted  by  the  modern 
eases,  for  the  man  whom  the  testator  intended  as  his*  confi* 
dential  trustee,  the  same  inviolability  of  that  confidence^ 
when  once  ascertained ;  and  above  All,  whether  the  person 
be  expressed  or  implied,  his  rights  are  clear  of  all  testa- 
mentary matters ;  letters  from  the  ordinary  can  neither  add 
to,  nor  the  want  of  them  take  from  his  authority.  He  is  a 
mere  common  law  trustee  or  donfee  of  a  power.  Quoad hoCj 
he  is  not  executor.  This  is  the  same  doctrine  laid  down  by 
Chief  Justice  Savage,  in  Judson  v.  OibbonSi  and  which  has 
not  been  contradicted,  but  often  te-affirined,  during  an  inter- 
val of  350  years.  He  treats  it  as  forming  an  element  in  the 
judicial  mind,  for  he  cites  no  authority.  It  is  presented  as 
clearly  in  the  pages  of  Blackstoie,  as  by  the  labored  analysis 
of  the  Norman  lawyers,  which  we  have  read  from  Sugden'i 
translation  of  the  Year  Book.  T^e  combination  of  the  two 
powers  in  Hart  can  scarcely  be  resolved  into  their  distinct 
and  totally  different  natures,  more  plainly  that  it  has  thus 
been,  by  a  school  renowned  for  the  elucidation  of  legal  mat- 
ters much  more  subtle  and  evanescent  The  case  is  none 
the  less  striking  because  it  was  made  before  the  statute  of 
21  and  34  H.  S,  {H^vious  to  which  the  only  method  of  de- 
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vising  land  was  by  first  making  a  feoffinent  to  the  uses  of 
the  will.    A  devise,  whether  before   or  since  the  statute, 
was  but  a  mode  of  conveying  real  estate,  with  which  an 
executor,  as  such,  had  nothing  to  do,  even  though  the  power 
of  sale  was  conferred  upon  him  by  the  same  will  which 
made  him  executor  of  the  personal  estate.    The  land,  says 
the  Tear  Book,  is  not  a  testamentary  matter. 
^'  Whether,  therefore,  we  regard  Hart  as  the  depositary 
and  distributor  of  a  common  fund  arising  from  the  avails  of 
real  and  personal  estate  fn  his  hands  at  the  same  time,  or,  as 
he  really  is,  the  mere  instrument  of  a  devise  entirely  dis- 
tinct  from  the  personalty,  his  acts,,  in  respect  to  the  land, 
were  not  and  could  not  be  performed  m  his  capacity  as 
executor ;  quoad  hoc  he  was  an  agent  acting  under  a  pri- 
vate power  of  attorney.    It  is  the  ^ame  thii^  as  if  the  tes- 
tator had  drawn  up  separate  wills,  the  one  of  his  personalty 
naming  Hart  as  executor,  and  the  other  of  his  land  naming 
him  as  the  man  to  make  a  sale.    In  the  first  case  only  would 
he  be  executor,  as  deriving  his  powers  from  a  peculiar  sjrs- 
tem  of  laws,  administered  by  the  church,  under  forms  from 
which  alone  he  derived  his  powers,  and  a  nomenclature 
which  gave  him  his  title ;  a  system  equally  distinct  for  its 
unbroken  continuity  from  remote  antiquity.    From  the  time 
of  Henry  2  to  Henry  8,  the  right  of  devising  land  as  a  part 
of  the  general  law  was  suspended,  as  that  of  alienation  in 
any  other  form  was,  for  most  of  the  same  interval.    Land 
was  the  substratum  of  the  feudal  system,  where  executors 
were  necessarily  unheard  of,  because  successions  to  the  heir 
must  remain  unimpaired  ;  and  when  its  fetters  were  broken^ 
alienation,  both  by  devise  and  otherwise,  was  regulated  by 
the  common  law  proper,  under  the  action  of  its  own  distinct 
judicatories,  and  by  a  machinery  and  nomenclature  to  which 
executors  were  utterly  unknown.    For  testament^  was  sub- 
stituted tiie  word  devise  ;  for  executory  the  words  trustee,  or 
donee  of  a  power  ;  and  one  'appointed  by  will  to  sell  land 
could  with  no  more  propriety  be  denominated  an  executor, 
than  a  devisee' xxnAex  the  latter  system,  could  be  called  a 
legatee  in  the  vocabulary  of  the  canon  law.    An  executor 
is  a  creature  of  that  law,  and  powerless  and  unknown  to  the 
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law  which  regulates  the  alienation  of  Ireal  property  by  will 
or  otherwise.  The  two  system^  have  descended  to  us,  not 
merely  with  the  same  theoretical,  but  the  same  practical 
distinctness.  A  statute  authorizes  an  administrator  to  sell 
land,  in  certain  cases  for  the  payment  of  debts  ]  yet  the 
very  system  of  law  to  which  that  statute  belongs,  when  it 
comes  to  consider  the  nature  of  his  power  or  his  act,  will 
not  allow  it  to  be  called  or  practically  treated  as  the  pow« 
or  act  of  an  tidministrcUer.  He  is  they  ti  naked  agent  for 
the  sale  of  .land,  like  the  comptroller  who  sells  for  taxes^ 
He  is  without  interest,  without  inherent  authority,  and  is  the 
creature  of  the  statute  under  which  he  acts,  the  same  as  the 
donee  of  a  trust  power  is  the  creature  of  the  statute  of  wills, 
or  of  the  devise  itself. 

I  must  be  excused  for  having  several  times  repeated  the 
distinction  upon  which  I  have  conceived  this  case  to  turn,  as 
it  stands  affected  by  various  authorities  and  instances,  an* 
cient  and  modeih.  My^first  impression  on /the  opening  of 
the  case,  that  the  distinction  still  remained  in  all  its  force^ 
continued  notwithstanding  the  argument  for  the  defendant 
in  eriror.  And  I  should,  in  the  ordinary  course,  have  felt 
little  embarrassment  in  adopting  it.  But  I  was  for  a  time 
led  to  doubt  whether  it  had  not  faded  from  our  system,  when 
I  saw  it  unhesitatingly  repudiated  by  a  high  and  learned 
court,  to  which  the  jurisdiction  of  trust  powers  has  been 
more  specially  committed  by  the  law.  ' 

On  a  bill  in  chancery,  filed  by  Mr.  Sherman  to  compel  a 
specific  performance  by  Conklin,  now  the  plaintiff  in  error, 
the  chancellor  said,  '^  Whatever  doubts  may  have  previously 
existed,  there  is  no  doubt  since  the  revised  statutes,  that  an 
administrator  with  the  will  annexed  may  sell  real  estate  un- 
der a  power  contained  in  the  will,  in  the  same  manner  as  if 
he  had  been  named  as  executor  therein.  2^  B^.  S.  72,  }  22. 
In  this  case  the  testator  must  have  contemplated  the  event 
of  Hart's  surviving  the  widow,  or  that  the  power  of  sale 
and  distribution  should  be  made  by  an  administrator  with 
the  will  annexed,  under  the  law  then  in  force."  In  the  ap- 
plication of  the  first  remark  to  the  ease  before  him,  the 
earned  chancellor  must  have  assumed  its  a  matter  of  no 
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diflSculty,  that  a  man  nominated  to  sell  reahest^ite  in  a  will 
which  appoints  him  executor,  makes  the  sale  as  executor. 
He  does  not  discuss  nor  even  allude  to  the  question  whether 
he  does  not  sustain  a  character  entirely  distinct,  a  character 
which  in  no  propriety  of  legal  speech  can,  as  to  this  act  of 
sale,  be  called  that  of  an  executor.  The  confusion  of  his  two 
characters,  l^iave  before  stated,  as  the  undoubted  ground  of 
the  difference  which  has  arisen  between  the  parties  before 
us,  who  seem  still  to  be  litigating  with  great  pertinacity, 
great  confidence,  and  so  far  as  the  arguments  of  counsel  be- 
fore us  are  to  be  considered,  with  an  ability  and  power  which 
seem  to  justify  that  confidence.  Although  his  honor  the 
chancellor  did  not  deem  it  necessary  to  discuss  the  qiiestion 
now  very  ably  argued  before  us,  how  it  has  been  argued 
elsewhere  we  know  not,  I  have  no  doubt  that  we  have  the 
grounds  of  his  opinion  well  put  forward  in  the  argument 
which  has  been  submitted  by  the  counsel  for  the  defendant 
in  error.  I  have  considered  that  argument  with  the  atten- 
tion which  it  demands  ai  itself,  and,  if  possible,  even  more, 
from  the  respect  due  to  it  as  embodying  the  reasons  of  the 
chancellor.  Yet  it  will  have  been  perceived,  that  the  consid- 
erations which  I  have  thought  belonging  to  this  ca^,  have 
had  an  effect  upon  my  mind  far  different  from  that  produced 
on  the  minds  of  other  judges.  So  far  from  feeling  no  doubt 
that  the  administrator  may  convey  under  the  statute,  I  have 
been  unable  to  resist  the  conclusion,  that  Mr.  Hart's  capacity 
as  the  donee  of  a  common  law  power  under  the  will,  not  be- 
ing that  of  an  executor  in  any  legal  sense,  it  cannot  be  made 
the  subject  of  a  statute  which  professes  to  translate  the  pow- 
ers of  an  executor  to  another.  My  opinion  is,  both  upon  the 
words  of  the  section  in  question  and  its  intention  as  derivable 
from  its  history,  its  reason  and  context,  that  the  legislature 
did  not  mean  to  confer  on  an  administrator  with  the  will  an- 
nexed any  greater  power  than  they  have  provided  that  he 
shall  give  due  security  to  perform.  This,  in  no  part  of  the 
revised  system  of  administration,  extends  beyond  the  person- 
al estate,  or  assets  arising  from  a  sale  of  real  estate  for  the 
payment  of  debts. 
Vol.  XXI.  57 
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la  respect  to  the  chancellor's  remark  as  to  an  implied 
power :  I  have  also^  as  it  will  have  been  perceivedi  exam* 
ined  the  cases,  to  see  how  far  the  testator  Myers  could  be 
bolden  to  have  intended,  under  the  old  law,  that  on  the  pre- 
mature death  of  Hart,  the  administrator  should  convey. 
That  question  has  not  been,  much  discussed  by  the  counsel. 
I  have  cited  the  former  statute,  which  extends  to  the  admin- 
istrator with  the  will  annexed  its  own  provisions  only« 
These  do  not  touch  the  question ;  and  I  have  been  unable 
to  find  a  single  book  which  suggests  that  an  administrator 
was  ever  considered  as  coming  by  implication  within  any 
clause  by  which  a  power  of  sale  is  devised  even  generally. 
But  where  the  agent  qf  sale  is  clearly  pointed  out  by  the 
devisor,' I  must  be  pardoned  for  supposing  that  all  the  cases 
and  books  which  have  spoken  to  the  question,  and  there  are 
many  running  through  centuries,  have  denied  that  any  room 
is  left  for  legal  implication*  In  Wills  v.  Cawper,  as  we 
have  seen,  it  was  held  expressly,  that  an  administrator  with 
the  will  annexed  could  nojt  execute  a  power  to  sell  lands, 
which  the  will  delegated  to  the  executor ;  even  though  it 
was  made  in  Virginia,  which  had  a  statute  expressly  trans- 
ferring such  authority ;  the  land  to  which  it  related  lying  in 
the  state  of  Ohio. 

We  are  of  opinion  that  the  judgment  of  the  court  below 
should  be  reversed ;  a  venire  de  novo  to  go  from  that  court ; 
the  costs  to  abide  the  event.       ' 


Frisbie  9c,  M'Kinney  vs.  Larned  6l  Corning. 

The  acceptance  of  the  note  of  a  third  person  from  one  of  the  memberaof  a 
firm,  endorsed  by  him,  toother  with  the  payment  of  the  balance  of  the  ac* 
count  against  the  firm  in  eaah,  is  an  accord  and  satiirfaction  of  the  demand 
against  the  finn  ;  there  being  no  agretanent  that  such  note  was  reeeiTod 
merely  as  eoUateral  tecuriiy. 

So  a  judgment  confessed  by  one  of  the  partners  for  the  debt  of  the  firm  is  a 
satisfaction. 

This  was  an  action  of  assumpsit^  tried  at  the  Rensselaer 
circuit,  in  September,  1838,  before  the  Hon.  John  P.  Gush- 
MAN)  one  of  the  circuit  judges. 
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Id  October,  1835,  the  plaintiiis  sold  gocdsto  the  defendants, 
who  lyere  in  partnership  as  merchants,  to  the  amount  of 
tl49  67.  In  the  spring  of  1836,  the  partnership  of  the  de- 
fendants was  dissolved,  M'Kinney  agreeing  to  pay  the  partner- 
ship debts.  In  October,  1836,  luFKinney  transferred  to  the 
plaintiffs  a  note  made  by  one  Williams  for  f  1  36,  and  paid 
them  $9  89  in  cash,  which  note  and  cash  were  credited  on 
the  books  of  the  plaintiffs,  and  the  account  against  the  firm 
balanced.  The  note  of  Williams  was  endorsed  by  M'Kin- 
ndy ;  ib  was  payable  in  six  months,  and  when  it  became  due 
it  was  protested,  and  notice  given  to  the  endorser.  Subset 
quently  to  this  event,  M'Kinney  contracted  a  further  debt 
with  the  plain ti&,  and  in  October,  1837,  executed  a  bond 
and  warrant  of  attorney  to  confess  judgment  to  the  plaintiffs 
for  the  amount  of  Williams'  note  and  his  new  indebtedness, 
on  which  judgment  was  entered.  No  execution,  however, 
had  been  issued  on  the  judgment,  nor  had  any  part  of  it  been 
paid«  The  counsel  for  the  defendants  insisted  that  the  plain- 
tiffs were  not  entitled  to  recover  in  this  action,  because, 
1.  The  acceptance  of  the  note  of  Williams,  under  the  circum- 
stances of  the  case,  was  a  bar  to  a  recovery ;  and  2.  That 
the  taking  of  the  bond  and  warrant  and  the  entry  of  the  judg- 
ment was  also  a  bar.  The  judge  overruled  the  objections, 
and  directed  the  jury  to  find  a  verdict  for  the  plaintiffs  for 
the  amount  of  the  account  against  the  firm  with  the  interest 
thereof.  The  jury  found  accordingly,  subject  to  the  opinion 
of  this  court  on  a  case  to  be  made. 

N.  HiUfjun.  for  the  plaintiffs 

A.  C  Hand,  for  the  defendants. 

By  the  Court,  Cowen,  J.  Williamsr  note,  endorsed  by 
M'Kinney,  was  re<ieived  as  payment.  This  is  evident, 
from  its  being  credited  on  the  books,  with  the  small  sum  of 
money  paid  at  the  same  time,  and  the  balance  struck  by 
the  book.  Prima  facie,  here  was  an  accord  and  satisfac- 
tion. New  York  State  Bank  v.  Fletcher,  6  Wendell,  86. 
Booth  V.  Smith,  3  id.  66.    The  reason  why,  in  Smiih  r. 
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JtogerSy  17  Johns.  R.  340,  the  new  note  was  not  allowed  as 
payment,  in  a  case  mnch  like  this,  was,  because  the  receipt 
of  the  note  declared  that  when  paid^  it  was  to  be  credited. 
In  the  case  at  bar  it  was  abeolutely  credited  at  the  time. 

The  case  is  different  from  that  where  a  party  gives  his 
own  note  for  his  own  debl,  which  is  receipted  as  in  fall. 
There,  on  default  of  payment,  the  creditor  has  his  election 
to  go  back  to  the  original  cause  of  action,  on  surrendering 
the  UQte  to  be  cancelled.  Toby  v»  Barber^  6  Johns.  R.  68. 
Schermerhom  v.  Loines^  7  id.  311.  Putnam  v.  Lewisj 
8  id.  389.  Burdiek  v.  Orem,  16  id.  247.  Porter  v. 
Talcott,  1  Coweh,  369.  Muldon  v.  Whitloek,  1  id.  290. 
Raymond  y.  Merchant^  3  id.  137.  Holmes  v.  nCamp,  1 
Johns.  R.  34.  Hughes  v.  Wheeler^  8  Cowen,  77.  The 
note,  in  such  case,  is  not  even  prima  facie  satisfiMS 
tion.  But  it  is  otherwise  of  a  note  against  a  third  person, 
transferred  by  the  debtor,  or  a  note  procured  from  a  third 
person  as  surety,  and  accepted  as  satisfaction.  This  is  ap- 
parent from  the  two  cases  already  referred  to  in  3  and  6 
Wendell.  Kearslake  t.  Morgan^  6  T.  R.  613,  is  a  strong 
case  to  the  same  point  The  following  cases  also  go  to 
support  the  same  view :  Jtew  v.  Barber^  3  Gowen,  272, 280 ; 
Whitbeek  v.  Van  Ness,  11  Johns.  R.  409;  Everett  v.  Cot- 
lifts,  2  Campb.  616 ;  Camidge  v.  AUenby,  6  Bam.  A  Cress. 
373 ;  Sutherland  J.  in  Hughes  v.  Wheeler^  8  Cowen,  79, 
80 ;  Wiseman  v.  Lyman,  7  Mass.  R.  286,  290.  I  admit 
there  is  some  confusion  in  the  two  classes  of  cases;  es- 
pecially in  the  reasoning  by  which  some  of  them  are  sus- 
tained. The  result  of  direct  adjudication,  however,  is  to 
treat  the  note  of  the  debtor  or  his  agent,  as  no  farther  affect- 
ing the  original  debt,  than  to  fix  the  term  of  payment ;  and 
whether  given  simultaneously  with  the  original  contract,  or 
afterwards;  whether  agreed  to  be  taken  as  a  satisfaction 
or  not,  it  may  be  disi^egarded,  and  on  cancellation,  the  ori- 
ginal c<Misideration  be  resorted  to,  if  the  note  be  not  paid 
according  to  its  terms.  BUI  v.  Porter,  9  Conn.  R.  23,  30, 
31.  In  both  cases,  however,  whether  at  the  time  or  after 
Che  original  debt  was  created,  if  security  additional  to  the 
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debtor^  be  required  and  takeD,  especially  where  a  note  of 
a  third  person  is  transferred  by  the  debtor  to  and  taken  by 
the  creditor,  and  credit  is  given  for  it  as  a  payment,  the  ef- 
fect is  the  same  as  the  acceptance  of  a  horse  or  other  chattel 
on  the  same  terms.  If  the  note  be  endorsed,  the  debtor  must 
be  charged  as  endorser.  If  not,  he  is  not  chargeable  at  all  ; 
as  he  would  not  be  for  the  goodness  of  the  horse  if  he  has 
not  warranted  him.  So,  in  both  cases,  he  is  chargeable  if 
he  be  guilty  of  any  fraud.  The  simple  contract  of  sale,  or 
claim  on  one  side,  and  a  promise  to  pay  by  the  vendee  or 
debtor,  is  departed  from,  A  new  and  distinct  contract  is 
made,  and  new  relations  arise  out  of  it.  True  the  security 
may  still  be  collateral ;  but  independent  of  proof  afl|rmative 
that  this  is  so,  I  think  the  intendotent  should  be  that  the 
security  was  received  in  satisfaction.  It  is  not  necessary, 
however,  to  go  so  far  in  this  case  ;  for  here  is  express  proof 
that  the  note  was  intended  to  operate  as  a  satisfaction  ;  there 
was  an  endorsement  credited  as  in  full,  and  afterwards  ex- 
tinguished by  a  bond  and  judgment.  This  case  seems  to 
me  to  furnish  quite  as  strong  evidence  of  payment  as  Arnold 
V.  Camp,  12  Johns.  R.  409,  which  was  a  case  of  taking  the 
note  of  one  partner  and  giving  up  that  of  both.  See  also 
Le  Page  v.  MCrea,  1  Wendell,  164. 

Above  all,  the  evidence  is  quite  too  strong  tot  the  presid- 
ing judge  to  say,  as  he  did  virtually  in  this  case,  that  there 
was  not  evidence  even  to  go  to  the  jury.  Johnson  v.  Weed^ 
9  Johns.  R.  310. 

But  a  bond  and  warrant  were  taken  for  the  precise  debt, 
togeth^  with  another  debt,  from  one  of  the  original  debtors. 
These  were  either  for  M'Einney's  new  liability  as  endorser, 
which  would  be  farther  evidence  that  Williams'  note  was 
intended  as  payment ;  or  it  was  for  the  original  debt ;  and 
then  the  bond  itself  being  a  security  of  a  higher  nature,  ex- 
tinguished that  debt  Tbm  v.  Ooodrich^  *1  Johns.  R.  213. 
Clement  v.  Brushy  3  Johns.  Cas.  181.       ^^ 

The  reason  why,  in  Day  v.  Leal^  14  Johns.  R.  404,  the 
bond  was  not  allowed  so  to  operate,  was,  because  the  par- 
ties agreed  that  it  should  stand  as  collateral  security  only 
at  least  this  intent  was  supposed  plainly  to  be  collectable 
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from  the  whole  transaction.  Prima  facie  and  unexplained, 
a  aeciirity  of  a  higher  naturis  extinguishes  a  debt  of  an  infe- 
rior degree.  To  meet  that  inference,  it  must  be  sho\iim  that 
the  parties  agreed  to  waive  the  legal  consequence,  eiAer  ex- 
pressly or  virtually. 

Judgment  for  the  defendants. 


Jenkins  vs.  Brown. 


Notwithstanding  the  47th  section  of  the  act  relative  to  "  courts  held  by  jus- 
tices of  the  peace,"  the  justice  may  in  his  discretion,  upon  terms,  permit  a 
defendant  to  eoms  m  and  plead  who  did  not  appear  on  tlid  retom  of  a  sum- 
numt  which  had  been  pertonaUy  served,  but  subsequently  appeared  on  a  day 
to  which  the  cause  had  been  adjourned  at  the  request  of  the  plaintiff ;  but 
being  a  matter  of  diecreiion,  a  court  of  error  will  not  review  the  decision  of 
the  justice,  refusing  leave  to  the  defendant  to  plead,  although  upon  the  same 
state  of  facts,  they  would  have  relieved  a  party  from  his  default. 

Error  from  the  Wayne  common  pleas.  Brown  sued 
Jenkins  in  a  justice's  court,  by  summons,  returnable  on  the 
27th  July,  1836.  The  summons  was  returned  personally 
served,  and  at  the  return  day,  the  plaintiff  appeared,  and 
put  in  his  declaration  :  the  defendant  did  not  appear,  and 
the  cause  was  adjourned,  on  the  motion  of  the  plaintiff, 
to  the  second  day  of  August,  then  next.  On  the  adjourned 
day  the  parties  appeared  ;  the  plaintiff  with  his  witnesses 
ready  for  trial ;  the  defendant  read  and  filed  with  the 
justice  an  affidavit  excusing  his  default  in  not  appearing 
on  the  return  day,  and  generally  of  merits  in  the  cause 
as  advised  by  counsel,  and  offered  to  pay  the  costs  of  the 
adjournment  and  all  subsequent. proceedings,  and  to  allow 
the  plaintiff  a  further  adjournment  if  he  wished  it,  and, 
under  the  circumstances,  asked  leave  to  plead,  and  tendered 
a  plea  of  the  .^fperal  issue  with  notice  of  some  special 
matters,  &c. 

The  plaintiff  objected  to  the  reading  of  the  affidavit.  The 
justice  heard  it  read,  but  overruled  the  application,  and  re- 
fused to  receive  the  plea ;  whereupon  the  defendant  made 
no  further  defence,  and  the  plaintiff  proceeded  to  call  wit- 
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nesses  and  assess  his  damages ;  and  the  justice  rendered 
judgment  against  the  defendant  for  $60  damages  imd  costs 
of  suit.  The  cause  was  removed  by  certiprari  to  the  Wayne 
common  pleas,  where  the  judgment  of  the  justice  was  afftrm" 
ed;  whereupon  the  defendant  sued  out  a  writ  of  error. 
The  cause  was  submitted  on  written  arguments,  by 

C,  D.  Lawio7ij  for  plaintiff  in  error. 

/.  M.  Holleyj  for  defendant  in  error. 

By  the  Courts  Cowen,  J.  Mr.  Lawton  has  submitted  a  * 
very  handsome,  not  to  say  a  convincing  argument,  in  favor 
of  the  justice's  power  io  grant  the  plaintiff  in  error  leave  to 
plead  on  the  terms,  which  he  offered.  I  am  strongly  inclined 
to  think,  with  him^  that  notwithstanding  the  47th  section  of 
2  R.  S.  165,  2d  ed.  and  §  119  of  the  same  statute,  the  justice 
might,  on  the  cause  sh6wn,  have  given  the  leave  without 
violating  either  the  spirit  of  that  section  or  any  decision  of 
this  court ;  in  short,  that  he  had  the  same  power  in  this 
respect  as  a  court  of  record;  which  is  to  let  in  a  defendant 
to  plead  at  any  stage  of  the  cause,  on  terms  such  as  shall 
save  all  reasonable  chance  of  preparation  to  the  plaintiff, 
while  it  subserves  the  purposes  of  justice  by  promoting  a 
trial  upon  the  merits,  without  dispensing  with  the  exercise 
of  proper  diligence  on  the  side  of  the  defendant.  Nor  do  I 
collect  from  the  reture,  that  the  justice  himself  entertained 
any  doubt  of  his  power.  All  he  tells  us  is,  that  he  heard 
the  defendant's  affidavit,  and  overruled  his  motion;  and 
this  raises  the  question  submitted  to  us  on  a  writ  of  error. 
Now  it  appears  to  me,  that  by  reversing  the  judgment,  we 
should  be  obliged  to  deny  one  of  the  main  positions  for 
which  the  counsel  for  the  plaintiff  in  error  has  contended : 
it  is,  that  the  justice's  power  is  equal  to  that  of  a  court  of  % 
record,  which  may  certainly  grant  or  deny  motions  of  this 
character  in  their  discretion.  To  interfere*  with  a  justice's 
practice,  would  be  to  deny  his  discretion.  If  he  violate  a 
duty  allowed  or  enjoined  by  statute,  as  in  withholding  an 
adjournment,  or  refusing  to  let  in  a  party  to  plead,  before 
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the  time  for  adjourning  or  pleading  has  passed,  we  tnnst  in* 
terfere;  but  to  do  so  for  denying  amendments,  refusing  op- 
portunity to  plead  and  the  like,  after  the  party  applying  has 
lost  his  legal  right  ^o^the  relief  which  he  asks  for,  would  be 
going  beyond  the  office  of  certiorari,  broad  as  may  be  its 
reach  in  reviewing  the  civil  proceedings  of  the  common 
magistrate.  The  affidavit  on  which  the  motion  was  founded 
was  open  to  some  criticism,  though  I  think  not  much ;  and 
I  entertain  but  little  doubt,  that  sifting  at  a  special  term,  either 
of  us  would,  in  the  exercise  of  pur  discretion,  have  thought 
it  right  to  let  a  defendant  plead  in  a  cause  paiding  here  ori- 
ginally, upon  such  an  affidavit,  on  the  vsual  terms.  There 
is  no  law,  however,  absolutely  requiring  us  to  do  it.  We 
*  might  have  held  that  the  indifference  of  the  defendant  in 
this  case,  as  manifested,  by  his  leaving  every  thing  to  a 
heedless  agent,  without  any  reason  given,  at  least  without 
any  apparent  necessity  in  his  affairs,  showed  such  a  distrust 
of  his  power  io  defend  on  the  merits  as  to  discredit  a  gene- 
ral affidavit,  and  demand  a  more  particular  account  of  his 
alleged  good  defence.  It  is  utterly  unsafe  in  matters  of 
discretionary  practice,  to  interpose  on  writ  of  error  by  cor- 
reoting  the  decisions  of  the  inferior  courts.  The  very  rea- 
son why  we  cannot  do  it  with  safety  is  the  one  adopted  by 
the  l^w  itself,  when  it  declares  that  the  inferior  court  shall 
act  according  to  its  discretion.  It  cannot  lay  down  any 
precise  rule  to  govern  certain  cases,  according  to  their  cir- 
cumstances ;  and  it  therefore  leaves  the  discretion  of  the 
court  to  form  the  law  of  each  case  as  it  arises.  To  say 
that  a  magistrate  may  act  discretionally,  is  but  another  mode 
of  saying  that  he  is  without  control.  He  has  a  discretion 
upon  conflicting  evidence  to  find  one  way  or  the  other,  with 
which  we  never  interfere  ;  and  there  are  many  questions  of 
a  like  character  which  arise  in  every  court,  whereon  their 
decisions  must  be  final. 

It  has  often  ^en  held,  that  a  bill  of  exceptions  will  not 
reach  a  decision  which  rests  in  discretion.  In  Young  v. 
Blackj  7  Cranch,  666,  refusing  to  compel  a  party  to  join  in 
a  demurrer  to  evidence,  was  held  not  to  form  the  subject 
of  a  bill  o{  exceptions.    I  refer  to  this  case  particularly  for 


UTICA,  JULY,  1839.  457 


Shannon  ▼.  GomBtock. 


the^  sake  of  the  reasons  given  by  Mr.  Justice  Livingston  at 
p.  569,  who  proceeded  on  the  general  ground  that  the^re- 
eeption  of  the  demitrrer  was  matter  of  discretion  m  th^ 
court  below,  and  its  rejection  therefore  could  not  in  its  na- 
ture be  assigned  for  error ;  with  him  Story,  J.  concurred. 


Judgment  affirmed^ 


i,  &3.  Shannon*  vs.  Comstock  and  others. 

> 

la  an  action  to  roeorer  damagM  Ibr  tbe  nonrperronnance  of  a  contract,  otH  <r 
«r  than  for  the  ooaveyanco  of  land,  the  rule  of  damageM  m  the  Ion  or  in*'^ 
jury  sustained  by  the  party  ready  and  wiHingrto  perform,  and  not  the  price 
ligreed  to  he  paid  oh  actual  performance :  the  rule  of  law  that  a  tender  \m 
aqnif  liledt  tH  performance,  sppli^  only  to  the  right  of  action,  and  not  [iff 
Ihe  memntre  of  damagea, 

Mt  eeema,  however,  that  if  the  Ben<-performftnce  was  not  involuntary,  bnt  on 
the  contrary  was  attributable  to  fraud  or  to  a  desire  to  benefit  the  party  fkil- 
\hgt  that  such  circumstanceff  may  be  taken  into  consideration  to  enhance 
the  dama^; 

I«  a  s«it  in  tiju$tic$*$  court,  ott  tea  appearing^  that  a  party  Who  has  bteen  or-* 
reeted  on  a  warrant  for  the  reeovefy  of  dama|;ee  for  the  non^performanctf 
of  a  contract  was  not  under  the  act  to  abolish  imprisonment  subject  tor 
arrest,  it  is  the  duty  of  the  justice  to  dismiss  the  proceedings,  although  tl>ey 
WeM  Originally  iilstitated  on  proof  that  the  defendant  wiA  a  non-resident. 

A  p2e«  itk  a  justice*s  cpart  is  not  a  waiver  of  ol^ctiontf  pre^ioasly  taken  an<f 
decided  against  the  defisodant. 

A  plea  in  abatement  by  two  defendants,  of  a  matter  peisenal  to  one  of  thent    . 
is  bad. 

It  eeemi,  that  In  an  action  against  two,  if  Che  defendants  be  arretted,  and 
one  of  them  was  not  subject  to  nicest,  the  party  entHIed  to  exemption  fron^ 
arrest  may  claim  ta  be  dischajrged. 

Error  ffoni  the  Washington  ofomnlon  pleas^  Comstock 
and  three  other  persons,  owners  of  a,  boat  on  the  Cham* 
plain  canal,  commenced  a  suit  by  warrant  in  a  justice's  ^ 
court  against  J.  &,  S.  Shannon  for  a  breach  of  cotUraqt ; 
the  warrant  having  issued  on  an  affidavit  that  the  defend- 
ants were  non-residents  of  the  state.  The  defendanis  were 
arrested  and  brought  before  the  justices.  The  plaintifb  de- 
clared on  a  contract  entered  into  between  them  and  the  de-^ 
fendants,  whereby  they  had  engaged  to  transport  a  number 

7oL.  XXL  68 


468  CASES  IN  THE  SUPREME  COURT. 

Shanjion  y.  Comstock. 

of  horses  for  the  defendants  in  a  canal  boat  from  Whitehall 
to  Albany,  for  the  consideration  oi  fftj-'five  dollars^  to  be 
paid  to  them  by  the  defendanjts.    The  plainti^Ss  averred  a 
readiness  c^nd  offer  to  perform  on  their  part,  a)id  a  neglect 
and  refusal  on  the  part  of  the  defendatits.    Before  pleading 
to  the  declaration,  the  defendants  moved  to  quash  the  pro* 
ceedings,  on  the  ground  that  they  were  residents  of  the  city 
of  New  York,  and  m^t  subject  to  arrest  by  warrant ;  the 
plaintiffs,  for  the  purpose  of  the  motion,  adthiited  that  the 
defendants  then  were,'  and  for  more  than  thirty  days  had 
been  residents  of  the  town  of  Granville,  in  the'  county 
of  Washington.    The  justice  refused  to  grant  the  motion. 
The  defendants  then  pleaded  in  abatement  that  Joseph  Skan^ 
non,  one  of  the  defendants,  at  the  time  of  the  comm^oe- 
ment  of  this  suit,  was,  and  for  more  thati  thirty  days  prece- 
ding had  peen a  resident  of  this  state;  to  which  plea  the 
plaintiffs  demurred^  and  the  justice  decided  the  plea  to  be 
bad.    The  defendants  thep  pleaded  the  general  issue^  and 
the  parties  proceeded  to  trial.    The  plaintiffs  proved  the  con- 
tract as.  faid  in  the  declaration,  and  that  it  was  made  on  the 
second  diBY  of  June,  1836,'and  that  the  horses  weje  to  be 
embarked  on  the  third  day  of  Jxxne.    On  the  ^Aircfabout  a 
dozen  horses  were  embarked  ;  but  after  their  embarkation, 
they  were  sq  restive  that  it  was  impossible  to  keep  them  oo 
board  the  boat,  and  after  remaining  on  board  about  an 
hour,  the  defendants  took  them  off,  and  abandoned  the  idea 
of  transporting  the  horses  in  that  manner.    The  defendant* 
inquired  of  a  witness  as  to  the  probable  amount  of  dama* 
ges  sustained  by  the  plaintiffs,  in  coB«equenee  of  the  eon- 
tract  made  with  the  defendants,  a|id  the  inability  on  theii 
part  to  carry  it  into  efl&ct :  which,  inquiry  was  objected  to 
by  the  plaintiffs,  and  overruled  by  the  justice.    The  defend- 
ants offered  to  prove  that  the  damages  sustained  by  the 
plaintiffs  did  not  exceed ^t^e  dollars:  which  evidence  was 
also  objected  to,  and  excluded.    The  justice  charged  the 
jury,  that  the  plaintiffs  having  shown  a  readiness  and  offfsr 
to  perform  the  contract  on  (heir  part,  and  a  neglect  or  re- 
fusal on  the  part  of  the  defendants,  were  entitled  to  recover 
the  contract  price.    The  jury  found  a  verdict  for  the  plain- 
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tifih  for  twenty-fioe  dollars^  on  wjiich  the  justice  rendeted 
judgment.  The  common  pleas  of  Washington,  on  certiorari, 
affirmed  the  judgment ;  whereupon  the  defendants  sued  out 
a'writ  of  error. 

JB-  D.  Ouher^  for  the  plaintiffs  in  error. 
L.  Gihbs^  for  the  defendants  in  errbr. 

Bff  the  Courts  CbwsN,  J.  Upon  the  motion  to  quash  the 
warrant,  the  plaintiffi  before  th^  j^istice  admitted  that  the 
def43mdants  were  residents  of  Granville,  in  Washington  coun- 
ty, and  had  been  so  for  more  than  thirty  days  before  ihe 
warrant  was  taken  out.  The  justice  had  jurisdiction  of  the 
process^  apd'the  affidavit  on  which  the  wAfratit  issued  made 
it  regular  in  the  first  instance.  But  certainly  the  affidavit 
wa^  not  conclusive.  It  was  still  open  to  be  met  by  the  del- 
fendahts,  on  proof  that  it  was  made  under  a  plain  mistake. 
That  was  admitted,  and  the  justice  should;  therefore,  have 
distnisdod  the  3uiC ;  ot,  to  speak  more  technically,  he  should 
have  set  aside  the  proceedings  for  irregularity. 

I  admit  the  plea  in  abettement  was  bad.  It  went  to  the 
whole  suit,  for  a  cause  personal  to  one  of  the  defendants 
only.  '  I^  was  therefore  bad  as  a  plea,  whatever  it  might 
httve  been  as  a  motion.  De  Forest  v.  Jewetty  1  HaH's  IL 
137.  I  am  inclined  to  think  that  where  two  persons  are 
arrested  in  &  ftuit  agaitist  both  jointly  upon  a  contract,  and 
one  is  a  resident  of  this  state'  and  has  been  for  more  than  a 
month,  he  must  be  discharged.    But  let  diat  pass. 

Nor  is  it  any^  answer  that  the  defendants  finally  pleaded 
in  bar.  Such  an  answer  must  rest  oa  the  ground  of  volun* 
tary  waiver;  here  the  propriety  of  the  arrest  was  ^uedtioii- 
ed  at  once,  on  admitted  facts,  and  the  defendants  were 
coiApelled  to  plead  over;  / 

Again :  the  rule  of  damages  was  miistakeh.  The  defend- 
ants were  indeed  bound  to  furnish  the  proposed  freight  in 
horses,  and  the  plaintiffs  were  ready  to  take  it  at  the  $55 
agreed  to  be-  given  j  but  it  by  no  iheans  foUbws  that  the 
latter  was  the  sole   measure  of  damages.    The  plaintiffs 
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it/end^red  their  labpr,  which  it  was  impossible  for  the  defends 
ants  ta  avail  themselves  of.  Suppose  thi?.  plaintiffs  had  ihe 
nfixt  houjr  beisp  furnished  w^th  freight  entirely  adequate  to 
the  voyage^  at  the  siame  sum ;  they  then  would  have  been 
^ntitled  to  the  damage  arising  from  detention  for  that  time, 
but  no  more.  The  .autjiOrities  aited  for  (tie  defendants  in  error 
are  altogether  misapplied.  They  go  to  show,  what  no  one 
will  dispute,  that  a  tender  and  offer  to  per^rm  i3  equivalent 
to  performance.  But  that  is  merely  for  the  purpose  of  sus- 
taining an  action.  It  is  a  rqle  of  pleading  in  which  you  do 
not  aver  performance.  If  if  were  actual  performwce,  yoo 
need  pot  eyen  declare  speciAlly.  This  shows  that  it  is. not 
performance,  thongh  in  one  respect  it  resembles  it  consf^ 
quentially.  Iq  this,  it  )S  guaai  performapce ;  but  it  does  not 
legislate  )lie  ^moupt  of  damages.  A  man  agrees  to  convey 
his  farm,  and  the  money  is  tenderedj  but  he  eaunot  give  a 
title ;  this  is  not  a  case  for  damages  even  for  the  loss  of  n. 
good  bargain ;  but  the  damages  would  be  merely  nominal. 
Yet  if  the  tender  were  the  same  in  respect  to  damages,  as  « 
performance,  that  is  to  say,  actual  payment,  the  vendee 
might  keep  his  money  and  recover  the  value  of  the  thing. 
See  Baldwin  y,  Alunn^  9  Wendell,  399,  and  per  De  Grey, 
C,  J,  in  Heurew  v.  ThQrnhUl,  ?  Bl^ck.  R.  1078.  Su^KJae 
the  defendants  below  bad^  oh  jthe  very  4fty  of  the  cQUtiact^ 
given  notice  to  the  plaintiffs  that^  they  oould  nqt  furnish  the 
horses,  and  should  ^ot  ^tempt  to  do  so ;  it  is  equally  well 
settled  that  the  plaioti^^  might  have  recovered  damages, 
^IKyitliput  any  tender  or  otkj  to  perform  on  thmr  part.  la 
such  case,  or  where  it  becomes  iq^poaeible  A>r  one  party  to 
perform,  the  other  side  is  labsoly^  from  all  Obligation  to 
move  and  m.^y  si^e  immediately.  That  tCNO  is  considered 
equivalent  to  a  performanee  by  the  side  which  is  not  in  fault. 
And  yejt  sliall  it  be  said  that  the  whole  sum  to  b0  paid  for 
Actual  performance  may  be  recoyered-?  Suppose  in  the 
case  of  the  covenant  to  convey  a  farm  for  a  specified  snip, 
and  a  deed  tendered  bqt  refusedj  and  the  vendor  selU  to  an* 
other,  shall,  he  yet  recoyer  the  whole  prise  of  4he  original 
vendee?  I  ^dmit  that  in  som^  oases^  whj9re  properly  is  so 
tendered,  aQd  the^  tepder  is  »ot  yvithdra\jrq,  thp  price  may 
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be  recoyeied ;  bat  this  is  oq  the  ground  that  the  thing  sold 
has  an  independent  existence)  and  the  corpus  not  being  per- 
idiable,  and  having  legaUf  passed  hf  the  tender  and  subse- 
quent recovery^  taaj  still  be  aolaally  delivered  over  when- 
ever the  vei^ee  "^hall  demand  it.  That  vas  held  where  a 
deed  had  been  tendered  in  Alna  v.  Plummer^A  Greenl.  268. 
The  same  rule  was  applied  t^  goods,  m  Bemeni  v..  Smithy 
15  Wendell,  493.  The  vendor  was  to  nuike  a  solkey,  de- 
liverable at  a  certain  time  and  place  to  the  vendee.  It  was 
finished  and  tendered,  but  reftK«d,  wd  the  vendor  told  ihe 
vendee  he  would  leave  it  .with  De  Wolf^  who  resided  in  the 
neighborhood.  The  vendor  was  allowed  to  recover  the 
price.  This  court  held  that  be  had  his  election  to  resell,  a^d 
recover  what  he  lost  by  the  resale,  or  make  the  lender  and 
keep  it  good,  and  recover  the  whole  original  price  agreed. 
But  the  distinction  betweea  that  ease  and  the  one  at  bar  is 
very  obvious.  Here  we  have  acontraet  to  sell  labor  and  \ 
services.  On  the  vendee  declining  them,  the  vendor  sells 
Ihem  to  another  or  converts  them  to  his  own  use :  in  other 
words,  he  goes  about  his  business  in  another  direction, 
which  fetches  him  the  same  or  nearly  the  same,  or  more, 
perhaps,,  than  the  agreed  price,  ^hich  has  failed.  This  is 
necessarily  so,  unless  the  vendor  of  the  labor  choose  to  lie 
idle,  for  the  supposed  leogth  of  time  which  performance 
would  baire  demanded.  B4it  that  he  has  n9  right  to  do. 
The  rule  of  this  subject  is  well  laid  down  by  Mellen,  Ch.  J. 
in  iCUer  v.  Mariner's  Church,  3  Greenl.  51,  55,  56.  «  In 
general  the  deHnqnent  party  is  holden  to  make  goad  the 
loss  occasioned  by  the  delinquency.  But  his  liability  isr  lim- 
ited to  direct  damages,  which  aecorditig  to  the  nature  of 
the  subject,  may  be  eomtemplated  or  presumed  to  result  from 
bis  failure.  The  purchaser  of.  perishable  goods  at  auction 
fails  to  complete  his  contract.  What  shall  be  done  ?  Shall 
the  auctioneer  leave  the  goods  to  perish,  and  throw  the  eUr 
tire  loss  upon  the  purchaser  3  That  would  be  to  aggravate 
it  unreasonably  and  Unnecessarily.  It  is^  his  duty  to  sell 
them  a  second  thne,  and  if  they  bring  less,  he  may  recover 
the  differeHcef  with  commissions  and  other  expensed  of  re- 
sale, from  the  purdiaser.    If.  the  party  entitled  totheben* 
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efit  of  the  contract  can  protect  htmself  from  the  loos  arising 
flrom  a  breach,  at  a  reasoniible  expense,  or'  with  reasonable 
exertions,  he  fails  in  bis  social  duty,  if  he  omits  to  do  so,  re- 
gardless of  the  increased  amonnt  of  ^mages  for  which  he 
may  intend  to  hold  the  other  contracting  ifrty  liaUe." 
The  reason  and  justice  of  these  remdz^  are  open  to  contin- 
ual illustration  in  the  affairs  of  men.  Ia  masbn^  is  engaged 
to  work  for  a  month,  and  tenders  himself  Old  <^ers  to  per- 
form, but  his  hirer  declines  the  servioe.    Hie  next  day  the 
mason  is  employed  at  equal  wages  elsewhere  for  a  month. 
Clearly  his  loss  is  but  one  day;  and  it  is  his  duty  to  seek  \ 
other  emplo3rment.    Idleness  is  in  itself  a  breach  of  moral 
obligktion.    But  if  he  continue  idle  Tor  the  purpose  of  charg- 
ing another,  he  superadds  a  fraud,  which  the  law  had  rather 
punish  than  countenance.    '^  Damages  and  interests,"  says 
the  civil  law  and  the  continental  wiiteis,  '<  are  the  kiss  which* 
a  person  has  sustained,  or  the  gain  which  he  has  missed.''^ 
I  Bv.  Poth.  90,  Lond.  ed.  1806.J 

In  the  case  at  bar,  it  is  hifrdly  possible  that  the  deck  of 
the  plftintifis'  boat  cotild  have  remained  entirdy  useless  and 
unprofitable,  during  all  the 'time  necessary  for  a  trip  to  Al- 
bany.   The  jury,  I  perceive,  notw'ithstanding  the  total  ex- 
clusion of  evidence,  and  the  rigor  of  the  rule  laid  down  by 
the  magistrate  in  his  :charge,  reduced  the  damages  to  less 
than  one  half  the  contract  price,  probably  on  .  the  general 
knowledge  which  they  had  of  the   facilities  for  engaging 
freight  at  Whitehall,  and  thereby  avoiding  (he  injury  arising 
from  disappointments  like  that  in  questtion.  'ciearly  the  de-' 
fendents  should  have  been  allowed,  a)s  they  offered,  to  show 
ihat  a  farther  reduction  would  have  been  just.    The  Joss 
arose  from  their  mere  misfortune.  -  If  they  had  acted  ael^ 
isbly  or  fraudulently,  this  would  have  made  a  shade  of  dif- 
ference against  then^  But  all  the  witnesses  •  concur  that 
the  failure  was  from  causes  which  the  defendants  could  not 
have  anticipated,  much  less  have  controlled.    The  judg- 
ments of  the  courts  below  mustbereversed. 

.Ordered 'accordingly 
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A  devise  of  landa  without  word«  of  perpetuity,  ih  »  wHl  made  previoas  to  tho 

*     reriMd  ttatutes,  win  not  be  conetrned  to  give  a/ee  &y  implication^  although 

there  be  a  pergonal  ekmrge  impoeed  open  die  deyieee,  if  there  he'h  fund 

other  ikmn  the  realiy,  to  which  the  doTiwd  may  loolt  ibr  faideBwity,  and  in 

imiB6di«|e  oonnectipn  with  whieb  the  charge  ii  iinpoofd^ 

This  was  an  action  of  efectment^  tried  at  the  Dutchess 
circuit,  in  October,  1839,  before  the  Hon.  Charles  H. 
RuGotEs,  one  of  the  circuit  judges. 

The  plaintiff,  Catharine  Burlingham,  one  of  seven  chil- 
dren of  SUa^  Belding;  deceased,  claimed  an  equal  undivid- 
ed seventh  part  of  three  tracts  ©f  lind  in  the  possession  of 
the  defendant,  who  claimed  the  premises  under  a  devise  in 
the  mil  of  SUa^  Beldingj  executed  in  1786,  whereby  the 
premises  were  devised  to  Laurence  Belding^  the.  father  of 
the  defendant,  witheut  any  wards  of  perpetuity  added  to  the 
devise.  The  defendant  claimed  that  his  father  took  a  fee  by 
impHcatioft*  The  mil  commenced  in  these  words :  "First,  I 
give  to  my  loving  wife  Janatie,  my  house  wherein  I  now 
live,  ivith  ail  my  live  stock  of  horses,  cattle,  sheep,  and 
swine ;  with  all  my  carriages,  farming  tools  and  utensils, 
during  her  natural  life.  All  which  goods  and  chattels  are 
then,  after  tny  said  wife  Janafie^s  decease,  to  pass  to  and  be 
the  property  of  tny  son  Lawrence,  who  is  to  take  care  of  his 
mother  during  her  natural  life?^  Next  thcf  testator  gives  to 
his  son  Silas^  four  tracts  of  land,  particularly  describing 
them,  without  any  words  of  perpetuity.  Next  he  gives  the 
three  tracts  in  question  to  his  son  JLairrenc^,^  without  any 
words  of  perpetuity.  Next  he  gives  a  tract  of  land  to  his 
daughter  Mary^  without  any  words  of  perpetuity.  Next  he 
gives  a  tract  of  land  unto'  the  heirs  of  his  daughters  Ahigal 
and  Catharine^  without  woi-ds  of  perpetuity,  but  directing  . 
the  sf^e  to  be  equally  divided  between  such  heirs,  per 
stirpes.  Next  he  gives  ^  certain  other  tra^ct  to  his  daughters 
Jane  and  BUzabeth^  without  words  of  perpetuity.  Then 
follows,  a  clause  in  the  words :  "  And  it  is  my  Di;iU  and 
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pleasure  that  my  wife  Jaoatie  shall  have  the  use  and  benefit 
of  my  negro  man  and  woman^  duriug  her  natural  l^e,  and 
after  hitr  deceasef  1  give  them  lo  my  soo  Lawrence."  Af- 
ter which,  be  gives  his  household  goods  and  furniture  to  his 
three  daughters,  Mary,  Jane  ancT  Elizabeth^  to  be  equally 
divided  between  them,  six  months  after  his  wife's  decease ; 
the  same  to  remain  to  his  wife's  use  and  care  during  her 
natural  life  j  and  as  to  what  cash  he  has,  and  what  may  be 
due  to  him  at  his  deceaiie,  after  his  funeral  charges  and  law- 
ful debts  shall  be  paid,  he  gives  it  to  his  two  sons,  Silas  and 
Lawrente^  and  to  his  three  daughters,  Mary^  Jane  and 
Elizabeth,  to  be  equally  divided  between  them ;  and  then 
concludes  in  these  words:  "And  I  make  and  ordatn  my 
said  \K^iIe  exedutrix  of  this  my  last  will  and  testament ;  and 
also,  I  make  and  ordain  my  son  Lawrence  and  my  son-in- 
law  Christopher  Dutchex,  executors,  in  trust,  f^  the  intents 
and  purposes  in  this  my  last  will  and  testament  contained^^ 
to  take  care  and  see  the  same  performed,  according  to  my 
true  intent  and  meaning ;  and  I  also  give  to  my  sons  Silas 
and  Lawrence,  all  my  wearing  apparel,  to  be  equally  divided 
between  them.  In  witness,"  &c..  Jixim^i^,  the  wife  of  the 
testator,  outlived  her  hdsband  thirteen  years;  after  her 
husband's  deaths  she  resided  with  her  soti  Lawrence^  and 
was  kept  and  supported  by  him  dEuring  her  life.  .  The  house 
given  to  her  during  her  life,  was  on  that  part  of  the  prer 
mises  devised  to  hei^  son  Lawrence,  who  on  the  death  of  his 
father  took  possession  of  the  premises  devised  to  him,  and 
continued  in  possession  until  bis  death,  about'  six  years  be- 
fore the  trial.  IPhe  other  devisees  also  took  possession  of 
the  several  shares  devised  to  them.r  l^he  judge  charged  the 
jury  that  mider  the  wifl  o(  the  testator,  Lawrence  Selding 
took  only  a  tife  estate^  and  that  the  plaintiff  was  entitled  to 
recover.  The  jury  accordingly  found  for  the  plaintiff,  and. 
the  defendant^  on  a  hiU  of  exceptionsy  moved  for  a  new 
trial. 

a  W.  Swift  ^B.  Swift,  for  tlie  defen<fent, 

ji.  Forbis  ^  L.  Maison,  fot  the  plaititiflT. 
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By  the  Caurty  Cowbn,  J.  It  is  conceded  by  the  defend- 
ant's coynsel,  that  the  clause  in  the  will  of  the  testator  Silas 
Belding,  by  which  he  devised  the  premises  iti  question  to  bis 
son  Lawrence,  when  considered  by  itself ,  carried  no  more 
than  an  estate  for  Hfe ;  and  that  the  will  cunoot  be  made  to 
carry  a  fee^  unless  it  &sten  some  personal  charge  upon  Law- 
rence, in  respect  t9  the  land  devised  to  Aim.  That  the  will 
in  a  distinct  previous  clause,  imposes  a  personal  charge  upon 
him  to  some  extent^  which  is  compr]3ed  in  the  words  '^  who 
is  to  take  car«  of  his  mother  during  her  natural  life,"  is 
agreed  by  both  sides.  -But  this  imposition  is  in  immediate 
connection  with  a  bequest  of  personal  property.  Had  the 
bequest  been  a  devise,  though  with  life  words  merely,  then, 
according  to  the  cases  cited  by  the  defendant's  counsel,  there 
cannot  be  a  doubt,  that  such  imposition  would  have  been 
operative  to  enlarge  it,  by  construction,  into  a  fee.  The  de- 
vise to  Lawrence  is  subsequent,  and  as  completely  distinct 
in  terms  from  the  personal  imposition,  as  the  intermediate 
one  to  Silas,  or  those  to  subsequent  devisees.  The  testator 
also  made  bequests  to  Lawrence  in  a  still  subsequent  part  of 
the  will,  equally  disconnected  with  the  imposition,  so  far  as 
words  are  concerned. 

Every  devise  and  every  bequest,  when  taken  by  them- 
selves, import  a  bounty,  and  they  cannot  be  turned  into  a 
bargain  for  payment  of  money  or  personal  services  without 
plain  words,  or  necessary  implieation  from  the  context,  that 
the  duty  required  was  in  cotisideration  of  the  devise  or  be- 
quest. Spraker  v.  Van  Alstyne,  13  Wend.  578,  and  18 
Wend.  BOO,  S.  C.  on  error,  goes  the  farthest  of  any  case  I 
have  seen  in  raising  this,  implication.  The  difference  be- 
tween this  conrt  and  the  court  of  dernier  resort,  in  that  case, 
was,  whether  the  will  was  to  be  so  construed  as  to  fasten  a 
personal  burthen  upon  the  devisee  at  all.  That  point  being 
reached  in  the  court  of  errors,  the  inference  was  not  diffi- 
cult, that  it  must  have  been  by  reason  of.  or  in  respect  to 
the  interest  communicated,  to  the  devisee.  There,  as  the 
will  passed  nothing  to  Martin  Yan  Alstyne,  except  the  land 
devised,  with  30  shillings  by  reason  of  his  primogeniture, 
the  personal  estate  being  bequeathed  to  another ;  and  as  the 
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.  coui't  of  errors  inferred  that  he  was  left  with  the  burthea 
upon  bim  of  paying  debts,  or  a  portion  of  them,  they  thenght 
that,  in  souQd  construction,  the  burthen  had  reference  to  the 
fend.  This  was  the  method  by  which  that  court  brought  the 
ease  within  the  pale  of  such  British  and  American  authori- 
ties as  erect  a  fee  upon  a  personal  charge  connected  with  a 
devising  clause  which  would  otherwise  carry  but  an  estate 
for  life.  This  connection  alone  is,  in  the  case  at  bar,  the 
point  of  dispute ;  f(Hr  here  is  not,  as  in  the  case  of  S/iraker 
V.  Van  Alstyney  a  declaration  that  any  one  of  the  heirs  should 
be  content  with  what  was  given  him.  See  18  Wend.  207, 
per  Walworth,  Ch.,  on  the  authority  of  Butler  \.  Little^  3 
Greenh207. 

What  then  is  the  natural  unsophisticated  meaning  <^  this 
wifl  ?  1  think  the  testator  here  has  not  left  us  to  the  office 
of  construction  ;  but. has  himself  expressly  declared,  in  the 
very  outset  of  his  will,  the  consideration  upon  which  the 
care  was  to  be  bestowed  by  Iiawrence.-  He  had  bequeath* 
ed  to  his  wife,  for  life,  his  dwelliiig  house,  stock,  carriages 
and  farming  tools ;  and  then  added,  ''  aU  which  goods  and 
chattels  are,  then,  after  my  said  wfe^s  decease^  to  pass  toj 
and  be  the  property  of  my  son  LawreneSfWho  is  to  take  care 
of  his  mother  during  her  nettural  lifeP  I  understand  the 
testator  here  plainly  to  say^  that  the  ears  was  a  consideratioB 
of  the  remainder  which  Lawrence  was  to  take  in  the  per- 
sonal  property.  It  was  but  another  form  for  the  usual  ex« 
pression  in  common  life :  '<  the  gdods  and  chattels  are  to  be 
A.  B.'s,  who  is  to  take  care  of  his  mother ;"  or  ^  the  goods 
and  chattels  of  the  farm  are  to  go  to  A.  B.  the  son,  who  is 
to  take  care  of  the  old  folks."  The  import  is  equally  obvi- 
ous as  if  the  clause  had  concluded,  "  iecauM  he  is  to  take 
care,"  &^c.  The  defendant  contends  that  he  was  to  have 
the  land  for  the  same  reason.  The  argument  cannot  be 
sustained  without  judicial  interpolation.  The  will  tells  us 
no  such  thing ;  but  has  cut  off^  all  chance  of  inferring  it. 
s'That  gives  us  one  reason  only ;  and  we  are  called  upon  to 
add  another.  The  subsequent  declaration  of  a  trust  in  Law- 
rence, as  executor,  to  see  the  will  executed,  beside  being 
common  to  him  and  the  other  ^executor,  Dutcher^  is  a  mere 


UTICA,  JXTLY,  1839.  467 


Edwards  v.  Farmers'  Fire  Ids.  Sl  L.  Co. 


sugga^tion  of  their  duty  as  trustees,  jrU  or  tnast  of  which, 
the  law  would  attach  io  their  office  of  executors.  Again? 
that  duty  has  no  apparent  connection  with  the  devise. 
There  is  not,  as  ^u  Spraker  v.  Van  Alstyne^  a  devise  and  no- 
things  dse^  which  can  be  looked  to  as  an  equivalent  for  the  bur- 
then imposed.  On  the  contrary,  another  fund,  the  remain- 
der in  the  personal  property,  is  expressly^  at  least  plaintf/  in- 
dicated-as  the  sole  equivalent.  I  do  not  stop  to  show,  that 
there  are  ho  such  operative  words  in  the  devising  clause  it- 
self, as  will  carry  a  fee ;  because,  as  I  remarked  before, 
this  is  admitted.  I  will  only  add  that  it  is  clear  upon  all  the 
authorities. 

The  verdict  directed  by  the  circnit  judge  was  right;  and 
a  new  trial  must  be  denied.  \ 

New  trial  denied. 


Edward^  vs.  Th«  Farmers'  Fire  Insurance  and  Loan 

Company.  ^ 

Ujider  a  clause  in  an  act  or  incorporation  of  an  insarat^ce  and  loan  coynpany 
in  these  words,  "  that  in  all  cases  where  the  said  corporation  have  beoome 
the  purchasers  of  any  real  estate  on  which  they  haye  made  loans,  the 
mortgagors  shall  have  the  right  of  redemption  of  any  such  property  on 
payment  of  the  principali  interest  and  cost^,  so  long  as  it  remains  in  the 
hands  of  the  said  corporation  unsold;"  rr  was  held,  that  a  mortgagor's 
right  of  rsdemption  continued,  notwithstanding  that  a  contract  for  the  sale 
of  the  mortgaged  premises  had  been  entered  into',  and  duly  executed  by 
the  company,  one  third  of  the  purchase  money  paid,  and  possession  taken 
by  making 4iQrveys,  Sui. ;  and  that  such  right  of  redemption  could  be  ex- 
tinguished only  by  the  execution  and  delivery  of  a  deed  of  conveyance  to 
the  purchaser,  who  must  be  deemed  to  have  contracted  with  notice  of  the 
rights  of  the  mortgagor. 

A  purchase  by  an  agent  of  the  company,  of  lands  on  which  they  had  made 
a  loan,  is  a  purchase  by  the  company,  lyithin  the  meaning  of  this  act. 

A  contract  for  the  sale  of  lands  is  valid,  within  the  statute  of  frauds,  if  it  be 
signed  by  the  party  to  be  charged  therewith  ;  it  is  not  necessary  to  its  va- 
lidity that  it  should  be  signed  by  both  parties. 

A  tender  after  the  day,  stipulated  for  the  payment  of  a  debt  secured  by  mort- 
gage, is  equally  effectual  to  remove  the  lien  of  the  mortgage  from  the 
land  as  a  tender  at  the  day,  provided  it  be  made  before  foreclosure  ;  and  if 
the  mortgagee  bo  in  possession,  he  may,  after  the  tender,  be  ousted  by  the 
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mortgagor.  If  the  tendec  be  not  mftde  antU  after  the  day  atipalated  for 
pay^ient,  the  mortgagor  Js  boai^d  to  |iay  eucjk  cotiM  aa  have  accraed. 
Where  premises  are  unoccupied,  partj^es  clf^iming  title  thereto,  or  some  interr 
est  therein,  may  be  named  ae  defendants  in  «n  jpcti9n  of  ejectment ;  an4 
they  are  not  permitted  to  complain  that  others  should  have  been  ma<'e  de- 
fendants instead  of  themselves,  if,  when  applied  to  on  the  sabjeet,  they 
omitted  to  set  the  plaintiff  right.  It  seesis,  that  spivetimoi  M>e  plaintiff  ii» 
.  ejectment  has  an  eUction  as  to  defendants. 

This  was  an  action  of  ejectment^  tried  at  the  Erie  circuit 
in  July,  1837,  before  the  Hon.  Addison  Gardner,  then  one 
of  the  circuit  judges. . 

The  action  was  brought  to  recover  certain  premises 
which  had  been  mortgoffed  by  the  plaintiff  to  the  defend- 
ants, and  which  bad  been  bought  iQ  by  the  defendants  at  a 
master's  sale,  in  pursuance  of  a  decrre  of  fareclostire  of 
such  mortgage,  and  subsequent  to  which  sale  the  plaintiff 
had  tendered  to  tlie  defendants  th^  full  amount  of  the  mon- 
eys due  upon  the  mortgage,  and  the  cosjts  of  foreclosure: 
whereby  the  plaintiff  contended,  under  the  circumstances  of 
the  case,  that  he  had  become  entitled  to  be  restored  to  the 
possession  of  the  premises.  On  the  1st  November,  1823, 
the  plaintiff  executed  to  the  defendants  a  mortgage  of  nine 
tracts  of  land,  situate  in  the  county  of  Erie,  to  secure  the 
payment  of  the  sum  of  $16,000,  with  the  interest  thereof, 
on  the  1st  January,  1826.  On  the  12th  November,  1832, 
the  defendants  filed  a  bill  in  chancery  for  the  foreclosure 
of  the  mortgage,  and  on  the  29th  January,  1833,  a  decree 
jof  foreclosuxp  yr^k  ^ade,  and  the  mortgaged  premises  di- 
rected to  be  sold,  the  amount  due  to  the  defendants  having 
heen  reported  to  be  $13,662.  The  mortgaged  premises 
were  sold  on  the  27th  August,  1834,  in  sundry  parcels  to 
various  persons,  the  amount  of  sales  being  $12,117  86, 
leaving  a  balance  due,  Df  principal,  interest  And  costs, 
amounting  to  $3614  92.  Thfee  of  the  tracts  and  portions 
of  two  others  were  bought  by  Elisha  Tibbels  and  struck 
off  to  him  for  the  sum  of  $601(),  mnd  deeds  were  duly  ex- 
ecuted to  the  purchasers.  Oa  t)ije  2.5th  June,  1836,  the  de- 
fendants x^ade  a  statement,  exhibiiing  a  balance  of  $10- 
024  67  still  due  to  (hem,  after  credijtiug  the  above  sum  of 
$6910  and  the  /other  bids  at  the  sial«e,  together  with  a  pay- 
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ment  made  by  the  plaintiff.  On  the  same  day  that  the 
above  statement  was  exhibited,  the  plaintiff  tendered  to  the 
President  of  The  Farmers'  Fire  Insurance  and  Loan  Com- 
pany J$l0y5(}0  in  redemption  of  the  lands  purchased  in  by 
Elisba  Tiifttfo,  and  offered  to  pay  forthwith  any  further  sum, 
if  the  aboye  was  not  enough,  to  satisfy  the  principal,  inte- 
rest and  costs  due  to  the  defendants.*  He  also  tendered  a 
com>eyauce  to  be  executed  by  the  con^pany  releasing  and 
conveying  to  him  the  lands  purchased  by  Tibbits  at  the 
fale.  ;The  president  of  the  company  declined  to  receive 
the  money  tendered  and  to  execute  the  conveyance,  for  the 
reason  that  the  company  had  fhade  a  contract  to  sell  the 
land.  The  money  was  laid  on  a  table,  and  when  declined 
to  be  accepted  by  the  president  was  taken  up  by  the  plaintifl^ 
and*  has  jiot  since  been  kept  as  a  separate  fund. 

On  the  part  of  the  defendants  it  was  shown,  that  on  ITtk 
March,  1836,  articles  of  agreement  were  eat^ed  into  be- 
tween the  defendants  of  the  one  part,  and  William  T.  Mer- 


*Tbe  defendants  are  an  incorporated  company,  and  were  incorpo^ted  .in 
1832.  Statutes  of  1822,  page  47,  et  otq,  and  aujendqients  (o  origrinal  actj 
Statutes  of  same  year,,  page  254.  The  third  seetion  of  the  act  of  incorpo- 
ration is  in  these  words :  '<  And  be  it  further  onacted,  that  any  such' loans  on 
ix>nd  and  mortgage,  or.  other  seenritie*  on  re^  estate,  shall  not  be  made  paya- 
ble in  a  shorter  time  than  one  year,  and  the  Interest  payable  annaally,  and 
the  said  corporation  shall  not  foreclose  any  mortgages  or  securities  until 
afliBr  the  expiration  of  fiye  years  after  the  date  of  such  mortgage,  provided 
ithe  interest  thereon  is  pnnetually  paid  ;  and  that,  in  aU  eaoee  toihrre  ike  ^aid 
corporatiffu  have  keeome  the  purehaeers  of  any  real  eotate  on  which  they  hate 
^nade  loan*,  the  mortgagere  ohall  have  tie  right  of  redemption  jof  any  euch 
property  on  payment  of  the  prineipul,  intereot  and  costs,  .so  long  as  it  remaino. 
in  the  hands  of  the  said  corporation  unsold ;  and  the  said  mortgagor  shall 
also  have  the  the  privilege  of  paying  to  the  said  corporation,  at  any  time  when 
the  interest  shall  bedome  doe*  any  part  of  the  prinisipal  of  such  louts.  And 
it  is  further  declared,  that  .the  said  corporation  shall  he  hound  to  sell  and 
dispqse  t^  ^'"^V  ^^^^  estate  that  may  be  purchased  by  virtue  of  this  act,  except 
such  as  maybe  necessary  for  their  accommodation  in  the  transaction  of  theif 
business,  within  five  ye  rs  after  it  acquired  the  same,  and  shall  not  be  capa- 
Me  of  holding  the  same  after  the  expiration  of  the  said  five  years,  bot  the 
'  same  shall  immediately  after  the  expiration  of  the  said  five  yean  be  forfsitAd 
to  and  vested  in  the  people  of  this  state  ;  and  further,  that  all  sales  under 
the  mortgages,  to  be  taken  or  holden  by  the  saXd  corporation  as  aforesai^^ 
ehall4>e  made  in  the  county  where  the  said  mortgaged  property  shall  be  sitn^ 
ated." 
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ritt  and  Isaac  Merritt  of  the  other  part,  whereby  the  de- 
fendants, in  QDnsideration  of  $13,000  to  be  paid,  to  them, 
covenanted  and  agreed  to  grant  and  cotivey  unto  the  parties 
of  the  second  part,  the  premises*  purchased  by  Elisha  Tib- 
bits  at  the  mortgage  sale — the  conveyance  to  be  executed 
withm  a  reasonable  time  after  the  /^^a/ /t^/e  of  the  premises 
should  be  vested  in  the  company^  the  whole  of  the  equitable 
estate  in  the  premises  being  declared  to  be  then  vested  in 
the  company.  The  Messrs.  Merritt  covenanted  on  their 
part  to  pay  to  the  company  for  the  property  thus  to  be  con- 
"veyed  $13,000 — one-third  thetBof  on  the  1st  May,  1835,  and 
•the  residue  in  five  years,  to  be  secured  by  bond  and  mort- 
gage. There  was  a  mutual  stipulation  that  fhe  Messrs* 
Merritt  might  take  immediate  possession  of  the  premises 
;and  receive  the  rents,  issues  and  profits  thereof  to  their  own 
use.  This  instrument  was  executed  thus:  ** James  Tall- 
madge,  Pres.  pro  tern.  l.  js.  William  T.  Merritt,  for  Isaac 
Merritt.  l.  s.  Wm.  T,  Merritt.  l.  s."  On  the  1st  April, 
1835,  the  Messrs.  Merritt  paid  the  first  instalment  provided 
for  in  the,  contract.  The  reason  why  a  conveyance  was 
^ot  immediately  executed  to  the  Messrs.  Merritt  was,  that 
the  property  had  been  conveyed  by  the  master  who  con- 
ducted the  sale  of  the  mortgaged  premises,  to  Elisha  Tib- 
*its  individually,  and  he  had  died  in  thie  month  of  Pebruary 
preceding  the  date  of  the  contract,  without  having  conveyed 
'io  the  company.  At  the  time  of  tlie  purchase  he  was  pre^i- 
tdent  of  the  company,  acted  as  its  a^ent  in  the  purchase  of 
»the  property,  and  the  money  of  the  company  was  appropria- 
'ted  in  satisfaction  of  the  bid  made  by  him  for  the  same  at 
the  master's  sale.  In  May,  1835,  the  Messrs.  Merritt  pro- 
-ceeded  to  Buffalo  to  see  the  property  purchased  by  them ; 
they  went  on  to  it  and  directed  it  to  be  divided  into  lots  and 
•a  map  thereof  to  be  made,  which  was  accordingly  done ; 
'they  alsp  directed  a  sewer  or  ditch  to  be  constructed  for 
'draining  a  portion  of  the  land,  which  was  also  done ;  they 
-claimed  to  be  the  owners  of  the  property,  entered  into  a 
contract  for  the  sale  of  five  lots,  and  offered  other  portions 
of  the  property  for  sale.  The  premises  were  unenclosed 
and  unoccupied  lanis^  situate  at  Black  Rock,  having  aUvays 
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laid  open  as  commons  sinc^  the  first  settlement  of  that  part 
of  the  state,  except  a  small  {Hece  of  about  two  acres,  in  the 
possession  of  a  man  of  the  name  of  Wolf^^  who  had  occu- 
pied it  fori^  few  years.  The  defendantsL  procured  convey- 
ances to  be  executed  to  them  of  the  premises  in  question  by 
the  executors  and  vndaw  of  Elisha  Tibbits,  but  the  Messrs. 
Merritt  not  being  satisfied  with  the  title  thus  obtained,  on 
3d  July,  1835,  filed  a  bill  in  chancery,  before  the  vice  chan- 
cellor of  the  first  circuit,  to  cmnpel  a  specific  performance  of 
the  contract,  in  which  they  made  the  defendants  in  this  cause 
and  the  heiri  and  personal  representatives  of  Elisha  Tibbits 
defendants;  and  on  the  8th  December,  1835^  a  specific  per* 
formance  was  < decreed  aQd  deeds  were  directed  to  be  exe- 
cuted by  the  heirs  ai  law  of  Elisha  Tibbits  to  the  Messrs. 
Merritt,  and  also  by  the  present  defeudaDtSj.in  pursuance 
of  the  cohtract  entered  into  by  them  with  the  Messrs, 
Merritt.  In  pursuance  of  this,  decree,  dee(ts  were  executed 
by  the  heirs  of  Tibbits  and  by  the  present  defendants  to 
the  Messrs.  Merritt,  dated  16th  December,  1836,  and  the 
Messrs.  Merritt  executed  a  mortgage  to  the  defendants  to 
secure  the  payments  of  08600,  the  balance  of  the  piurchase 
money  as  specified  in  the  contract  of  17th  March,  1836. 
The  plaintifT  further  proved,  that  on  the  6th  September,  1835, 
notice  was  duly  served  upon  the  Messrs.  Merritt  of  the  ten- 
der  made  by  him  to  the  defendants  on  the  26th  June  preced- 
ing, and  of  the  demand  made  by  him  for  a  deed. 

Upon  the  facts  as  above  stated,  the  principal  questions  in 
this  case  arise;  but  there  were  several  minor  points  agitated 
in  the  course  of  the  trial,  necessary  to  be  stated.  For  the 
purpose  of  showing  that  the  defendants  in  this  case  were 
properly  made  defendant^^  the  plaintig'  offered  in  evidence  a 
deposition  made  by  Hugh  Maxwell^  Esq.  which  it  has  been 
agreed  might  be  read  in  evidence  subject  to  exception,  to 
show  that  the  plaintifis  claimed  title  to  the  premises.  The 
defendants'  counsel  objected  toils  being  received  in  evidence 
for  that  purpose,  but  the  objection  was  overruled.  The 
witness  stated  in  the  deposition  the  an^xe^er  made  by  the 
president  of  the  company  when  the  plaintifi*  made  the  tender 
of  the  sum  of  010,600  and  demanded  a  deed,  viz.  that  the 
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company  had  made  a  contract  to  sell  the  land.  After  prov- 
ing this  facty  the  fender  and  reading  in  evidence  the  mart- 
gage^  the  plaintiff  rested.  Whereupon  the  defendants 
moved  for  a  nonsuit^  oa  the  grounds,  1.  that  they  had  not 
been  shown  to  be  in  possession  of  the  lands  clainaed,  or 
that  they  were  unoccupied^  and  that  the  defendants  claim- 
ed title  thereto  at  the  commencement  of  the  suit ;  2.  that 
the  tender  was  not  sufficient ;  arid  3.  that  the  plaiiUiff, 
by  the  productioti  of  the  mortgage,  had  shown  title  in-  the 
defendants :  which  motion  was  overruled  by  the  circuit  judge. 

When  the  defendants  offered  to  read  in  evidence  the  con- 
tract of  17th  March,  1835,  the  plaintiff  objected^  to  its 
being  received  on  the  grounds,  1.  that  no  authority  bad 
been  shown  from  the  board  of  directors  to  the  presi- 
dent pro,  tem.  to  execute  the  contract ,"  and  2.  that  no 
authority  to  WiUiam  T.  Merrilt  had  been  shown  te  exe- 
cute the  contract  as  the  attorney  of  Isaac  Merritt  :•  which 
objections  were  also  overruled  by  the  circuit  judge. 

The  evidence  being  closed,  the  circuit  jndge  rose  to  de- 
liver bis  charge  to  the  jury*  Before  doing  so,  the  plaintiff 
disclaimed  all  right  to  recover  in  this  action  the  two  acres 
in  the  possession  of  Wdlfe  ;  whereupon  the  judgn  instructed 
the  jury  that  the  purchase  by  Tibbits  was  made  for  the  de- 
fendants and  whilst  the  property  remained  in  his  hands  or 
in  the  hands  of  the  defendants,  the  plaintiff  under  (he  pro- 
visions of  the  act  incorporating  the  defendants  had  the  right 
to  redeem  ;  that  the  tender  made  by  the  plaintiff  caused  the 
legal  title  to  revert  to  him,  and  extinguish  the  lien  on  the 
land  for  the  sum  due  from  the  plaintiff,  and  that  the  defend- 
ants must  look  to  the  personal  responsibility  of  the  plaintiff 
for  the  balance  of  their  debt ;  that  (be  sale  to  the  Merritts 
did  not  defeat  the  plahitiff 's  right  to  redeem — that  it  was 
only  a  contract  to  seUj  and  not  an  actual  sale  ;  that  as  long 
as  the  property  had  not  been  actually  conveyed  to  the  Mer- 
ritts, the  plaintiff's  right  to  redeem  could  not  be  affected  by 
the  contract,  and  the  subsequent  efforts  prior  to  the  tender 
(which  were  ineffectual)  to  perfect  that  sale ;  that  if  the  de- 
fendants could  make  contracts  for  the  sale  of  lands  purchased 
in,  to  be  consummated  at  a  fnture  day,  it  would  be  in  fraud 
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of  the  rights  of  mortgagors  secured  by  the  statute  under 
which  the  defendants  acted ;  that  the  tender  of  the  plaintiff 
Was  sufficient,  and  that  it  was  not  necessary  to  keep  the 
money  separate  from  other  funds,  nor  to  bring  it  into  court ; 
and  that  the  action  was  properly  brought  against  the  defen- 
dants :  the  acts  of  the  Merritts  in  relation  to  the  land  not 
being  sufficient  to  constitute  them  possessors ;  theit  posses- 
sion not  being  such  an  actual  possession  or  occupation  as  to 
make  it  necessary  to  have  brought  the  action  against  them. 
Whereupon  the  jury,  under  the  direction  of  the  judge,  found 
a  verdict  for  the  plainti^.  The  defendants,  on  a  biU  of  ex- 
ceptions^ moved  for  a  new  trial. 

E.  Sandford  ^  O.  Wood,  for  the  defendants,  insisted  on 
the  following  points : 

I.  The  judge  erred  in  permitting  the  plaintiff  to  show  that 
the  defendants  claimed  title  to,  or  some  interest  in,  the  pre- 
mises in  question  at  or  before  the  comm^[icement  of  the  suit ; 
there  being  no  proof  that  the  defendants  were  in  possession, 
or  that  the  premises  were  unoccupied. 

II.  The  judge  erred  in  refusing  to  grant  the  motion  for  a 
nonsuit;  the  grounds  of  the  motion  being  stated  in  the  bill 
of  exceptions. 

III.  The  charge  of  the  judge  was  erroneous  in  stating  : 
1.  That  the  provisions  in  the  charter  of  the  defendants  ren. 
deted  the  sale  and  foreclosure  of  the  mortgaged  property  a 
contintiation  of  the  mortgage,  and  that  the  plaintiff  conse- 
quently had  a  right  to  redeem  ;^  2.  That  the  tender;  was  suf- 
ficient, and  caused  the  legal  title  to  revert  to  the  plaintiff ; 
3.  That  the  sale  to  the  Merritts  did  not  defeat  the  plaintiff's 
right  to  redeem ;  that  as  long  as  the  property  had  not  been 
actuall]/  conveyed  to  the  Merritts,  the  plaintiff's  right  to  re- 
deem was  not  affected  by  the  contract  or  the  subsequent  in- 
effectual efforts  to  perfect  the  sale. 

IT.  That  the  question  of  possession  of  the  Merritts  should 
have  been  submitted  to  the  jury,  and  not  decided  by  the 
judge. 

Roger  M.  Sherman^  for  the  plaintifi;  insisted  upon  the  fol- 
lowing points : 
ToL.  XXI.  60 
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L  Had  there  been  no  sale  or  foreclosure,  a  paiyment  by 
the  mortgagor,  accepted  in  f6II  by  the  mortgagees,  after  for- 
feiture at  law,  the  mortgagees  being  in  possession  and  reu- 
sing to  release  the  legal  title,  wpuld  have  enabled  the  mort- 
gagor to  bring  ejectment ;  for  by  the  tnodem  law  of  Eng. 
land,  and  of  New  York,  a  satisfied  mortgage  is  no  bar  to  an 
ejectment  by  the  mortgagor,  brougfateitheragainst  the  mort- 
gagee or  a  stranger.  In  support  of  w4iich  position  the  coun- 
sel cited  2  Burr.  969 ;  6  Peters'  U:  S.  K.  481 ;  1  Strange 
413 ;  Barnardist.  Ch.  R.  90 ;  DougL632 ;  1  East, 288 ; 
4  Johns.  R;  41 ;  18  id.  7 ;  id.  110,^  and  Powell  on  Mort  170, 
there  cited;  1  Caines'  Cas.  in  Er.  69;  14  Yes.  128;  2 
Oowen,  195 ;  11  Wendell,  537 ;  1  R.  S*  721,  §  46,  47^ 
By  i  3,  of  the  act  of  incorporation  of 'the  defendants,  the  law 
day  is  extended. 

II.  A  tender^  as  well  as  a  payment,  after  forfeiture,  will 
enable  the  mortgagor  to  bring  ejectment  against  the  mortga- 
gee or  a  stranger.  Bacon's  Abr.  tit.  Tender,  P.  Littleton, 
§338.    Co.  Litt.  208.    18  Jphns.  R.  110. 

Ilf.  The  effect  of  th6  tend^  was  not  impaired  or  .varied 
by  the  master's  sale  to  Tibbits.  By  §  3,  of  the  act  of  incor- 
poration of  the  defendants,  the  law  day  is  extended,  and  the 
right  of  the  mortgagor  preserred. 

IV.  The  covenant  to  convey  to  the  Merritts  did  not  im- 
pwr  the  plaintiff's  right  to  redeem ;  it  was  a  mere  executory 
contract. 

V.  Payment  by  the  Merritts  of  part  of  the  purdiaae  mo- 
n€y,even  if  followed  by  possession,  adds  no  strength  to  their 
claim,  for  it  is  still  an  executory  agreement  only  and  not  a 
sale.  It  equally  lacks  the  character  exacted  by  the  charter. 
The  right  of  the  Merritts  in  equity  against  the  defendants 
was  as  perfect  before  the  first  payment  as  afterwards.  The 
plaintiff's  rijfht  to  redeem,  thferefore,  by  payment  or  tender, 
was  not  varied  by  any  part  performance  by  the  Merritts. 

VI.  The  contract  with  the  Merritts  was  not  only  executo- 
ry) but  could  not  be  enforced  agsinst  the  defendants,  because 
not  duly  executed  by  one  of  the  Merritts; 
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In  support  .of  .the  fourth  poini^  the  counsel  insisted  thai 
the  coaveyance  to  the  Merritts,  tong  after  the  tender,  pursa- 
ant  to  a  decree  in  ctumceryy  cannot  at&ct  the  plaintiff's  rights, 
as  they  had  previously  vested,  and  he  was  noi  a  pqrty  iq 
the  >  J||U.  The  right  to  redeem  is  preserved,  after  the  sale 
by  tte  masteri  and  purchased  by  the  corporation,  '<  so  long 
as  it  shall  remain  in  the.  hands  of  the  corporation  unsold! 

Tb^re  was  no  sale  to  the  Mecritt%  but  only  an  executory 
oontrazt  iosM.  Bui  it  has  been  said»  that  this  is  a  sale 
Within  the  iatent  of  the  charter.-  Thb  equitable  jnaxim, . 
."that  what  is  agreed  to  be  done  shs^U  be  considered  as 
done,"  is  not  intended  as  literally  truQ ;  but  ineans  only,  that 
the  covenantor,  or  promiss6r»  shall  not  be  benefitted  by  his 
owa  neglect  to  fulfill  his  undertaking.  •  ButAhe  contract  of 
the  eorporation  with  .the  Merritts,  is  not  a  sale  within  the 
maxim,  or  in  any  otb^  sense ;  for  1.  The  plaintiff  is  not  a 
party  to  the  covenants,  nor  does  ;he  bold  under  the  corpo- 
ration. He  is  not^  therelbre,.  bound  by  the  covenants.  He 
needs  but  \o  disencumber  his  old-  title^  not  to  acquire  a  new 
one.  He  owned  the,  land^  subject  only  to  the  condition,  as 
modified  ,by  the  master's  sale,  according  to  the  charter. 
The  tender  fulfilled  that  condition,  and  left  his  own  estate 
unembarrassed.  He  is  in  of  his  old  title.  2.  A  power 
conferred  by  statute  to  destroy  the  title  of  another,  must  be 
strictly  pursued  ^d/nUy  executed.  The  corporation  might 
defeat  the  title  of  the  nK>rtgagdr.  only  by  asale.^  3.  The 
contract  with  the  Merritts  was  not  a  sale,  either  within^  the 
strict  requirements  of  the  charter,  or  according  to  any  legal, 
or  even  equitable  sense*  A- sale  operates  inrem-r-a  cove«' 
nant  in  personam  orij.  If  A.  covenants  to  convey  to  B., 
thejatter  cannot  bring  ejectment,  even  after  full  performance 
on  his  part.  But  he  might,  i^  at  law  ^what  ought  to  be 
done  is  considered  as  done»in  the  sense  contended  for  by 
the  d0fendants.  Even,  a  court  of  chancery  cannot  pass 
thetitley  but  only  decree  in  personamf  ui^less  authorized  by 
statute.  4.  A  sale  binds  a  sulfsequent  purchaser  without 
notice  ;  but  a  contract  to  selt  does  not.  6.  If  a  contract  to 
sell  was  a  sale,  and  "what  ought  to  be  considered  as 
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done,"  chancery  would  not  decree  its  execution.    It  wdtild 
be  already  executed.    6«  At  the  time  of  the  tender,  this 
could  not  be  considered   as  a  contract  executed  ;  fbr  the 
time  had  not  arrived  when  it  ^^  ought  to  be  doneJ*    The 
corporation  had  not  been  able,  by  reasonable  diligence,  to 
obtain  the  legal  estate  of  Tibbite.    That  required  a  bill  in 
chancery,  as  some  of  the  heirs  were  minors.    The  land 
cannot  be  considered  as  sold  by  the  corporation,  when  they 
could  not  sell  t/,  and  were  not  bound  to,  by  the  terms  <tf  the 
covenant.    7.  The  covenant  vested  no  superior  equity  in 
the  Merritts.    They  did  not  claim  under  the  plaintiffs  but 
under  the  corporation;  to  whose  rights  the  plaintiffs  title 
was  paramount.    It  was  prior  in  time,  being  coeval  with 
the  mortgage;    It  was  superior  in  right,  not  only  because 
it  was  older,  but  it  conferred  on  the  plaintiff  the  power  of 
destroying  at  any  time,  the  title  of  the  corporation.    The 
plaintiff  was  ownet  for  every  beneficial  purpose  ;  the  cor- 
poration could  claim  it  for  no  pilrpose  but  mero  security. 
The  plaintiff  had  in  it  a  freehold  of  inkeritaTice  ;  but  the 
corporation  held  it  as  a  mere  personal  chattel.    (See  the  au- 
thorities above  cited.)    The  plaintiff's  right  was  that  ot  sav- 
ing a  forfeiture  of  his  estate  by  a  just  fulfilment  of  the  con- 
ditions annexed  to  it ;  but  the  Merritts,  with  full  knowledge 
of  the  pre-existing  rights  of  the  plaintiffs  were  mere  volun- 
tary  contractors,  to  hwY  9X  a  future  day.    The  equity  of 
the  plaintiff,  were  the  claims  of  the  parties  depending  in  a 
court  of  chancery,  would  be  in  all  respects  superior  to  those 
of  the  Merritts.    But  the  charter  secured  to  the  plaintiff  a 
right  to  redeem  €U  law,  of  which  nothing  short  of  an  actual 
sale  could  divest  him.    8.  Under  the  master's  sale,  the 
rights  acquired  by  the  corporation  by  their  purchase,  were 
just  the  same  they  would  have  been^  had  the  power  of  fore* 
closure  by  sale  been  given  in  a  mortgage;  as  authorized  by 
statute,  2  R.  S.  645,  546,  and  that  power  been  extended  to 
a  private  sale.    In  that  case,  an  executory  agreement  to 
sell  would  not  have  foreclosed  the  mortgagor ;  an  actual 
sale  would  be  necessary.    In  this  case,  as  in  that,  the  power 
must  foe  strictly  executed.    9.  The  provision  cf  the  19th 
section  of  the  charter,  that  it  *'  shall  be  construedi  in  all 
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courts  and  places,  benignly  and  favorably  to  effect  the  ends 
and  purposes  hereby  intended  and  contemplated/'  sti^ongly 
sustains  the  superiority  of  the  plaintiff's  claim  over  that  of 
the  Merritts.  In  the  preamble,  the  accommodaiioji  of  bar- 
rowers  is  declared  to  be  a  leading  purpose  of  the  act.  The 
provision  in  the  third  section,  that  no  loan  shall  be  for  a 
less  term  than  one  year,  and  that  no  foreclosure  shall  be 
had  under  five  years,  are  to  carry  out  the  same  object. 
The  preservation  of  the  right  of  redemption  after  a  sale  to 
the  corporation  by  the  master,  so  long  as  it  shall  remain  in 
their  hands  unsold,  is  still  subservient  to  the  same  end — ac- 
commodation and  indulgence  to  the  borrower.  These  rights, 
thus  guarded,  cannot  be  destroyed  or  impaired,  but  by  a 
most  rigid  and  unfavorabh  construction  of  the '  provisions 
by  which  the  right  and  property  of  mortgagors  are  meant  to 
be  protected  ag&dnst  the  encroachments  x>f  the  company. 

Again :  whenever  a  sale  is  mentioned  in  the  statutes  of 
this  state,  the  word  is  used  in  its  technical  sehse,  which  is, 
^  a  transfer  of  title  for  valuable  consideration."  Thus, 
in  1  R.  S.  397,  i  63,  64,  65^  a  sale  is  directed  of  real 
estate  for  payment  of  taxes.  In  this  statute,  wherever 
the  word  occurs  it  is  used  to  signify  an  immediate  transfer 
of  title  to  the  purchaser.  The  sale  is  not,  iu  any  sense,  an 
exetutory  agreement  to  sell,  but  a  conditional  sale,  which 
takes  effect  in\  prcesenii.  A  parol  sale,  prescribed  by  stat- 
ute, is  as  effectual  as  if  made  with  the  solemnities  requited 
by  the  statute  uf  frauds  anci  perjuries.  The  condition  is 
annexed  by  statute,  not  by  any  executory  agreement.  It  is, 
that  the  person  whose  estate  is  sold  may  redeem  by  pay- 
ment within  the  specified  period.  The  word  redeem,  as  used 
in  the  statute,  implies  that  the  title  has  passed  by  the  act  of 
'^sale ;  otherwise  there  would  be  nothing  to  redeem.  This 
condition  being  prescribed  in  the  statute,  the  transaction  is 
the  same,  in  substance  and  effect,  as  if  a  deed,  thus  condi- 
tional, were  delivered  at  the  same  time.  The  delivery  of  a 
deed,  on  default  of  redemption,  as  prescribed  in  ^  80,  vests 
no  new  title,  though  called  a  conveyance ;  but  merely  fur- 
nishes evidence  that  the  title  before  transferr^  has  become 
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absolute.  This  is  slated  in  $  96,  in  so  many  words.  Speak- 
ing of  this' conveyance  it  so^ys,  "  that  whenever  th^  tomp- 
troller shall  discover,  prior  tQ the conyeyanceof  any  lands 
spld  for  taxes,  that  the  sale;  was,  for  any  cause  whateyeri 
invalid  and  ineffectual  to  give  title  to  th$  lands  sold^  be 
shall  not  convey  the  lands  so  improperly  sold*"  &c.  but  shall 
cause  the  purchase  money  to  be; refunded.  By  this  provi- 
sion, if  the  saUitselfhsiS  not  given  titl&^^  prior  to  the  convey- 
ance," the  purchase  money  niust  always  be  refunded*  The 
statute. has,  therefore,  happily  cfe/ined  what  it  means  by  a 
saUj  and  in  conformity  with  the  genersd  legal  definition. 

The  fact  that  the  purchaser  has  a  conditional  and  ndt  an 
absolute  estate,  or  that  he  is  not  entitled  to  entry  until  a  fu- 
ture day,  does  not  mak^  the  sale  an  executory  agreement. 
The  purchaser  buys  the  future  interest^  when  the  property 
is  struck  off  on  his  bid.  A  present  sale  of  a  future  interest 
transfers  the  title  m  prcesenUj  and  is  as  tnuch  an  act  executed 
as  if  the  right  of  enjoyment  were  inimediate.  Thus  the  sale 
of  a  reversion,  remainder  or  other  future, interest  in  reales- 
tate,  gives  immediate  title^  and  is  not  in  any  sense  executory. 

In  like  manner  the  word  sale^  .in  the  statute  regarding 
sales  by  auctioneers,  1  R.  S.  527,  {  26,  and  elsewhere, 
is  used  in  its  legal  and  propet  s^nse.    The  sale  is  made, 
and  the  title  passes;  but  the  cqntract  on  the  part  of  the 
purchaser  may  not  be  immediatelyosjrdcu/^c^,  (although  not 
executory)  by  payment  of  the  money.    A  tender  of  thie 
money  in  time  will  entitle  the    purchaser  to  trover,    if 
the  goods  are  withheld.    This  is  because  the  sale  g^ve  him 
an  immediate  title  V  for  no  other  conveyance  ftom  the  ven« 
dor  is  necessary  to  perfect  it.    So*  in  the  case  of  sales  on  ex- 
ecuttoHf  2  R.  S.  293,  by  the  sale  the  title  is  immedir 
ately  transferred.    The  officer  selling,  i^  42,  is  to  give  a 
certificate  "  stating  the  time  when  such.sale  will  become  ab^ 
solute^  and  the ,  purchaser  be  entitled  to  a  conveyancet  pur- 
suant to  law.'?    The  purchaser  is  not  entitled  to  a  convey- 
ance until  afier  the  ^ale  has  become  absolute^    The  convey- 
ance, therefore,  as  in  the  case  alres^y  noticed  of  the  sale 
of  lands  for  taxes,  is  not  to  transfer  a  title,  but  merely  to 
clothe  with  proper  documentary  evi^en^^  a  title  previously 
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sold,  sabject  to.  certain  conditions;  but  which  has,  itself,  by 
ihe  sale,  become  absolutef  before  the  conveyance  is  given. 
The  poiver  given  the  debtor,  in  section*  46,  d^c.,  to  redeem^ 
could  with  no  propriety  be  granted,  nnless  the  title  Aod 
passed  by  the  salej  subject  .to  redemption.  In  section  61,  the 
power  given  to  confirm  irregular  sales  made  by  order  of  a 
court  of  probate  or  surrogate,  shows  that  the  sales  had  trans- 
jferred  the  title,  and  the  confirmation  obviated  the  irregularis 
ty,  but  gave  no  new  title.  The  conveyance  mentioned 
performed  the  same  office  as  the  case  already  explained. 
But  in  sedtion  66,  '<a  contract  for  the  purchase  of  land^  is 
mentioned  as  such,  and  as  contradistinguished  from  a  sale 
or  purchase,  which  shows  that  the  legislature  were  aware 
of  the  distinction,  and  used  language  accordingly.  The 
same  remarks  will  apply  to  the  language  used  in  the  sta- 
tutes of  other  states,  whenever  the  import  of  the  word  sale 
is  to  be  gathered  from  effects  given  to  a  sale  by  the  enact- 
ment In  common  parlance  an  agreement'  to  sell,  whel-e 
the  vendor  is  to  do  ftirther  acts  in  order  tp  transfer  the  title, 
ts^n^ver  called  a  sale*  Sucth  use  of  the  word  would  be  es- 
pecially improper  and  absurd,  if  applied  to  an  executory 
agreement  to.  acquire  the  title  of  another  and  transfer  it  to 
the  promissee. ,  In  common  parlance,  no  one  would  say 
that  A.  had  sold  to  B.  the  land  of  C. ;  that  the  corpdration 
had  sold  to  the  M^rritts  the  title  still  in  Tibbits.  It  must  be 
acquired  before  it  can  be-^oM.  Much  less  can  this  be  ad- 
mitted, where  <he  statute  is  to  be  liberally  and  benignly  con*, 
strued  in  favor  of  tbeiright  which  it  gives  to  redeem.  There 
hre  only  two  modes , of  construction— thit  given  in  civil,  and 
that  in  criminal  cases,  and  these  are  well  defined.  A  law  is 
construed  benignly  and  liberally  in  faTor  of  the  accused. 
The  mlea  are  technical  and  well  settled,  and  they  exclude 
that  interpretation  of  the  third  section  of  the  charter  Irhicb 
deprives  the  mortgagor  of  Uie  right  reserved  to  him,  by  reason 
of  a  contract  to  sell  the  title  of  another,  on  the  ground  that 
it  Was  an  actual  sale  within  the  meaning  of  the  provision. 

G.  Woodj  in  reply.    The  only  important  question  is  whe- 
ther after  the  contract  with  th^MerrittSj  the  property  in  ques- 
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tioD  can  be  considered  as  siiU  remaining  in  the  hands  of 
the  defendants  unsold.  AccordiDg  to  the  popular  sense  of 
the  terms  used  in  the  act,  there  is  no  room  for  doubt,  and 
this  statute  should  receive  a  construction  according  to  sucfa 
sense.  Dvarris  on  Statutes,  702.  The  statute  does  not  re- 
quire a  conveyance  to  be  executed ;  if  a  bargain  be  made 
which  can  be  enforced  within  the  statute  of  frauds,  it  is  all 
that  can  be  asked.  A  cmweyanee  is  not  a  sale  ;  it  is  but 
the  evidence  of  a  sale.  After  the  staitUe  of  uses,  land  was 
sold  as  an  article  of  merchandize  by  deed  of  bargain  and 
sale.  3  Cruise,  172.  Bargain  and  Sale,  tit.  32,  ch;  11,  M- 
Whenever  the  terms  of  the  bargain  are  reduced  to  writing, 
the  property  is  considered  as  sold.  Our  legislature  in  re- 
peated instances,  recognize  a  sale  as  niade,  although  the 
conveyance  is  subsequently  to  be  executed :  2  R.  S.  48, 
i6l;  110,  i  61;  293,  M^  A  46;  409,^63,64,  66;  1  R. 
S.  627,  ^  26,  632.  So  do  the  legislatures  of  New  Jersey 
and  Massachusetts,  and  the  British  Parliament,  17  Geo.  III. 
ch.  8 ;  13  Price,  7^6,  104.  A  court  of  equity  would  deem 
the  contract  a  sale  and  enforce  it  accordingly.  Can  it  be 
doubted,  that  had  the  property  been  deteriorated  intermediate 
the  contract  and  a  conveyance,  that  it  would  have  been  the 
loss  of  the  purchasers,  and  not  of  the  vendors.  The  learn- 
ed counsel  has  alluded  to  a  portion  of  the  defendant's  char- 
ter, in  which  it  is  said,  that  the  act  of  incorporation  shall 
be  construed  benignly  and  fuveftably,  to  effect  the  ends  and 
purposes  contemplated  by  the  legislature.  Be  it  so;  and  it 
is  then  asked,  did  the  legislature  contemplate  that  this  cor- 
]X>ration  should  in  selling  the  property  purchased  in  by  them, 
dispose  of  it  in  a  manner  different  from  that  usually  adopted 
by  owners  of  property  in  making  disposition  of  the  same. 
The  former  owner  of  the  property  coi^Id  not  in  this  way 
be  deprived  of  his  right  to  redeem,  if  the  sale  was  fraudu- 
lent ;  but  if  bona  fide^  the  property  no  longer  remaining  in 
the  hands  of  the  defendants  unsold^  the  right  of  the  party  to 
redeem  is  gone ;  the  mortgage  having  been  foreclosed  in 
equity  and  the  common  law  right  of  redemption  thus  de- 
stroyed. 
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By  the  Courty  Cowen,  J.  Mr.  Maxwell's  deposition 
was  clearly  admissible,  as  well  to  show  that  the  company 
were  property  made  defendants,  as  for  other  purposes  of 
the  caase.  It  proved,  that  the  defendants  clahned  title  to 
the  premises  in  question.  No  doubt  w^s  raised  that  the 
president  bad  powder  to  speak  in  reply  to  the  tender^  The 
reason  assigned  by  him  for^  refusing  t6  accept  the  money 
was,  that  the.  defendants  had  made  a  Contract  to  sell.  This 
implied  a  legal  ,  right  in  the  company.  It  was  in  effect 
"claiming  title  or  interest,"  within  the  t^ms  of  2  R.  S.  230, 
i  4,  2d  ed.  It  is  supposed,  that  in  ,Qrder'  to  give  efficacy  to 
such  claim,  the  plaintiff  should  have  first  shown  that  the 
premises  were  unoccupied.  To  this  there  are  two  an- 
swers :  A  claim  is  one  material  item  of  evidence  to  estab- 
lish- possession  at  the  common  law.  Non  constat^  as  yet, 
that  the  plaintiff  might  not  proceed  to  shc^w  actual  occupa- 
tion by  the  defendants  ?  in -which  case,  it  would  be  material 
to  see  by  theiri  declarations  whether  they  were  in  as  mere 
workmen,  perhaps  daily  servants  under  another,  or  as  claim- 
ing to  own  the  premises.  Doe  ex  dem.  Stansbury  v.  Ark- 
torightt  6  Carr.  &  Payne,  576.  The  same  section,  4  of  the 
statute,  speaks  of  the  exercise  of  acts  oi  ownership,  as  of  itself 
subjecting. the  party  to  an  ejectment.  BeSide,  if  it  were  ma- 
terial to  show  that  the  premises^we^e  vacant,  according  to  the 
order  which  seems  to  ^ie  contemplated  by  this  section,  the 
question  was  but  upon  the  priority  of  evidence ;  and  however 
die  requisite  preliminary  fact  might  have  been  wanting  at 
the  stage  when  the  objectioa  was  raised,  it  was  supplied  by 
the  defendants  themselves  afterwards  proving  that  such  of 
the  premises  as  the  verdict  finally  covered,  we!re  in  truth 
vacatU  at  the  time  when  the  claim  was  interposed.  It  is 
well  settled,  that,  an  objection,  technically  correct  at  the 
time,  may  be  rendered  pointless  by  testimony  afterwards 
coming  from  the  objector,  or,  in  many  cases,  even  froiQ  the 
party  against  whom  the  exception  is  taken.  Murray  v. 
Judah,  6  Cowen,  484, 490.  Norris  v.  Badger,  id.  449^  466. 
Jacksony  ex  dent;  HilUj  v.  ^ttle,  7  id.  364,  and  the  note  to 
the  latter  case,  p.  365.  The  judge  wad  therefore  right  in 
refusing  to  nonsuit  the  plaintiff  on  the  question  of  possession. 
Vol.  XXI.  61 
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Whether  the  case  was  afterwards  varied  id  this  respect  by 
the  contract  with  the  Merritts,  and  their  acts  of  ownership,  is 
another  question.  I  will  only  observe,  for  the  present,  that 
if  the  defendants  were  to  be  viewed  previous  to  the  tender, 
as  I  think  we  shalF  see  they  must  be  with  regatd  to  the 
plaintiff,  in  the  light  of  legal  c^wners,  their  inter{k)sing  a 
claim  of  interest,  (is  owners^  qualified  with  the  tnere  general 
declaration  that  they  had  contracted  to  convey  to  another,  the 
premises  being  at  the  same  time  unoccupied,  and  it  not  ap' 
pearing  that  the  plaintiff  was  apprised  of  the  circumstances 
afterwards  given  in  evidence,  which  might  have  worked  a 
change  of  possession  as  between  the  defendants  and  the  Mer 
ritts,  the  judge  was  by  no  means  wrong  in  finally  charging 
the  jury  that  vthe  defendants  were  properly  made  parties* 
The  circumstances  of  the  premises  being  vacant,  a  claim  of 
title  or^ome  interest  would  of  themselves  make  the  defen- 
dants proper  parties.  2  R.  3.  230,  ^  4,  2d  ed.  And  after  ad** 
mitting  themselves  to  be  proper  parties  within  the  statute, 
tHe  defendants  shall  not  be  beard  to  question  (he  acts  or  de- 
clarations, which  in  all  probability  led  to  the  service  of  the 
declaration  upon  them,  without  at  least  showing  that  they 
had  before  set  the  plaintiff*  right  in  all  those  particulars 
which  might*  instruct  him  as  to  the  propriety  of  pursuing 
other  parties.  Hallr.  W^Ato,  3  Cart.  4l  P.  136.  I  admit 
that  the  stipulation  with  the  Meriitts  to  give  them  possession, 
and  their  acts  of  ownership  which  followed,  would  have 
made  them  proper  parties  m  efectm^t  at  the  suit  of  these 
defendants,  and  might  have  warranted  the  plaintiff's  election 
to  sue  either.  See  Cook  v.  Rider^  16  Pick.  186,  and  Cooper 
v.  Smithy  9  Serg.  &  Rawle,  26.  A  resort  to  the  Merritts, 
however,  was  matter  of  election.  It  would  not  have  con- 
cluded the  defendants,  the  former  legal  proprietors,  and  still 
claiming  to  hold  that  position,  unless  the  Merritts  had  com- 
pelled them  by  notice  to  assume  their  defence.  The  (Hresenl 
action  has  the  advantage  of.  covering  and  contesting  the 
whole  interest  in  the  land  with  persons  who  are  in  this  re^ 
spect,  at  leasts  more  properly  made  parties.  On  the  whole, 
therefore,  I  think  there  is  no  technicar  impediment  to  an 
examination  of  the  legal  title  of  these  parti^. 
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As  between  the  plaintitf  and  the  defendants,  the  latter 
clearly  became  the  legal  owners  of  the  premises  in  question 
by  the  purchase  of  their  agent,  Tibbits,  at  the  master's  sale, 
although  he  took  the  conveyance  in  his  own  name.  How- 
ever that  might,  as  it  did,  with  the  circumstance  of  Tibbits' 
death,  produce  delay  and  embarrassment  in  conveying  to 
the  company's  vendees,  the  company  can  never  cut  off  the 
right  of  their  mortgagors  to  redeem  within  the  terms  of  this 
charter,  by  putting  forward  their  agent  as  the  nominal  pur- 
chaser. To  allow  such  a  consequence,  would  place  it  in 
their  power  to  defeat  at  their  pleasure  the  purposes  of  a 
very  material^nactment.  No  on^  of  the  parties  concerned 
ever  thought  that  Tibbits  acquired  any  real  interest  even  in 
respect  to  the  company,  which  is  taking  the  strongest  view^ 
The  latter  having  consented  to  his  name  bein^r  put  into  th9 
deed  as  grantee,  must  ab*ide  the  effect  of  its  working  a  techni- 
cally legal  estate  in  their  trustee  thus  chosen^  But  it  does 
not  look  well  to  make  a  point  that  they  could  by  such  a  ma- 
ncBUvre  deprive  the  plaintiff  of  his  chartered  and  stipulated 
right  to  redeem  ]  at  all  events,  it  would  be  to  fix  an  extreme* 
1y  bad  constraction  on  a  statute,  were  we  to  say  that  the 
party  against  whom  it  wa,s  intended  to  operate  might  evade 
and  defraud  it  by  the  adoption  of  a  mere  formula.. 
t  Then  what  were  the  plaintiff's  rights  as  declared  by  this 
charter  ?  I  answer,  that  he  had  a  legal  statute  right  to  re- 
deem, so  long  as  the  property  remained  in  the  defendant's 
hands  unsold ;  and  this  notwithstanding  the  decree  of  forer 
closure.  I  will  put  it  that  the  defendants  had  made  a  legal 
and  valid  stipulation  in  their  mortgage  that  the  plaintiff 
might  so  redeem ;  for  the  charter  shall  be  read  as  a  part  of 
their  mortgage.  What  would  have  been  the  consequence 
of  actual  redemption  by  payment?  The  counsel  for  the 
defendants  concede  that  it  would  nullify  a  mortgage,  in  all 
cases,  and  both  the  mortgage  and  degree  in  this  base,  thus 
revesting  the  legal  title  in  the  mortgagor.  And  see  1  Powell 
on  Mortgages,  109  to  110,  Rand's  ed.  1828,  and  the  notes 
there. 

But  it  is  strenuously  insisted  that  a  tender  and  refusal  shall 
not  ever  touch  the  lien ;  and  this  is  put,  first,  upon  the  general 
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law  in  respct  to  r€demptix)n,  which  I  hardly  think  should 
be  allowed  lo  aflFect  the  case  at  bar.  But  suppose  it  to  bear 
upon  the  qyestion,  what  4s  the  effect  of  a  tender  and  refusal 
under  that  law  ?  This  is  said  to  depend  on  the  time  when 
the  tender  is  made.  If  at  the  precise  day  expressed  in  the 
mortgage  for  payment,  it  is*  agreed  that  the  lien  is  thus  re* 
moved,  and  that  the  mortgagor  may  oust  the  mortgagee  by 
ejectment,  if  he  be  in  possession.  Co.  Litt.  205,  a.  1  Pow- 
ell on  Mortgages,  Rand's  6d.  1828,  p.  5,  6.  But  it  is  added 
that  a  tender  after  the  day  has  no  effect,  either  at  law  or  in 
equity,  unless  it  be  to  save  the  costs  of  the  latter  court  when 
the  mortgagor  comes  with  his  redemption  bill.  The  argu- 
ment insists  that  against  the  tender  we  should  set  up  the  an- 
cient rigor  of  the  law,  by  confining  it  to  the  day  stipulated  j 
that  for  this  purpose,  the  estate  has  become  absolute ;  and 
many  cases  are  cited  to  show  that  the  ancient  strictness  has 
not  been  relaxed  as  between  the  tnortgagbi  and  mortgagee, 
or  those  standing  in  their  place.  That  the  mortgagee  is  still, 
independent  of  our  present  statute^  2  R.  S.  236,  §  57, 2d  ed. 
to  be  considered  the  absolute  owner  at  law  after  default  of 
payment,  may  be  admitted.  Jackson,  ex  dem.  Minkler,  v. 
MinkleTy  10  Johns.  R.  480.  Jackson,  ex  dem.  The  People^ 
V,  Pierce,  id.  4.14.  Smith  v.  Shuler,  12  Serg.  &  Rawle,  240. 
Simp€on*s  lessee  v.  Amnions,  1  Binney,  175.  But  why  is 
that  so  ?  It  is  but  to  afford  an  additional  remet^  for  non- 
payment of  the  money.  Per  Woodworth,  J.,  18  Johns.  R, 
114.  This  is  in  furtherance  of  the  primary  object.  It  en- 
ables the  mortgagee,  by  a  short  process  pf  law,  to  take  into 
his  own  hhnd,  and  withhold  the  security  from  the  waste  of 
4  desperate  mortgagor.  It  is  a  measure  of  safety  which 
«an  many  times  be' compassed  in  no  other  way:  certainly 
not  by  the  dilatory  and  expensive  course  of  a  bill  and  in- 
junction in  equity,  to  which,  with  us,  a  mortgagee  out  of 
possession  is  now  confined.  By  the  statute,  7  Geo.  2,  ch. 
20,  a  court  of  law  might  discharge  an  ejectment  brought  by 
the  mortgagee,  on  the  money  due  being  brought  into  court ; 
and  in  one  of  the  first  cases  moved  under  this  act,  Anon.,  1 
Strange,  413,  Denton  of  counsel,  who  made  the  motion, 
said  th'Ht  the  same  diiaj  was  done  often  in   the  common 
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pleas.  The  motion  wa?  made  at  Hillary  term,  7  Geo.  2 ; 
and  the  practice  referred  to  had  probably  prevailed  even 
before  the  passing  of  the  act.'^  Indeed  that  this  is  so,  and 
that  the  strict  right  is  maintained  by  a  mere  fiction,  to 
-coerce  payment,  would  seem  to  be  implied  from  the  well 
isettled  notion  that  a  release  or  payment  of  the  money  saves 
the  estatei  and  bars  an  action  of  ejectment  as  well  as  debt 
-on  the  collateral  bond.  Richards  v.  Symsj  Barnaidist.  Ch. 
■Rep.  .90.  Per  Piatt,  J.  in  Jackson^  ^x  dem.  RandaU,  v.  Da- 
vis^  18  Jdhns.  R.  7,  12.  Runyan  t.  Mersereauy  1 1  id.  634. 
Jackson,  ex  dem.  Bowers,  V'.  Crafts,  18  id.  110.  Green  y. 
Hart,  1  id.  590,  per  Spencer,  J.  Jackson,  ex  dem.  Norton^ 
V.  WJHard,  4  id.  42,  43,  per  Kent,  Ch.  J.  Peltz  v.  aarke, 
5  Peters,  481,  483,  and  see  Jackson,  isx  dem.  Ireland,  v. 
Hull,  10  Johns.  R.  481.  Incident  to  the  remedy  for  en- 
forcing payment,  the  mortgagee  shall  be  so  deemed  to  have 
the  fee,  as  to  avoid  junior  incuniblrances  ahd  transfers  made 
by  the  mortgagor,  whether  conventional  or  by  operation  of 
law,  as  well  as  for  the  purpose  of  a  conventional  foreclo- 
sure by  a  release  to  him  of  the  equity  of  redemption.  The 
latter  has  befen  held  to  operate  by  way  of  merging  the  mort- 
gagor's equity  in  the  mortgagee's  legad  estate,  so  as  to  cut 
oflF,  or  at  least  qualify  a  right  of  dower  in  the  former.  Van 
Dyne  v.  Thayrey  19  Wendell,  162,  and  the  cases  there  cited. 
'That  the  mortgagee  shall  be  deemerd  owner  for  any 
other  purpose,  could  not  be  said  in  this  state,  at  least 
after  the  case  of  Runyan  v.  Mersereau,  which  held  that 
trespass  lay  by  the  mortgagor  against  the  mortgagee,  for 
an  entry  and  cutting  timber  upon  the  mortgaged  premises, 
though  after  default  of  payment.  It  is  not  necessary  to  go 
into  the  cases  which  consider  the  relation  of  the  mortgagor 
to  bthers.  ft  is  presented  in  its  various  aspects  by  the 
cases  cited  and  remarks  of  the  counsel  and  court  in  jRwnyan 
V.  Mefsereau,  and  again  by  Savage,  Ch.  J.  in  Astor  v.  Hoyty 
5  Wendell,  615,  616.  See  also  Wilson  y.  Troup,  2  Cowen, 
230,  231,  per  Sutherland,  J.  and  the  cases  there  cited  by  him. 
Beside,  if  the  mortgagee  is  the  owner,  how  can  the  pay- 
ment or  forgiving  of '  the  debt,  transfer  the  freehold  from 
him  to  the  mortgagor?    Kent,  Ch.  J.  in  Waters  v.  Stewart^ 
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1  Caioes'  Cas.   in  Er.  69 ;  and  cases  before  cited.     That 
was  the  difficulty  in  Richardson  v.  SymSf  where  the  debt 
was  forgiven.    It  is  supposed  that  what  liord.  Hardwicke 
said  in  that  case,  of  the  rule  at  law^  related  to  a  payment  at 
the  day.    But  it  was  not  pretended  on  the  argument  here^ 
that  the  doctrine  now  stands  narrowed  to  tbat^   and  yet 
if  the  estate  be  absolute  in   the  mortgagee,  how  can  pay- 
ment defeat  the  title  ?    It  cannot  .operate  as  a  conveyance, 
even  though  the  parties  should'  ag^ee  expressly,  that  what  is 
now  loudly  called  the  legal   estate,  should  pass.     If  the 
mortgagee's  right  be  an  estate  in  land,  the  statute  of  frauds 
says  it  shall  not  pass  without  writing.    Here  must  then  he 
someibing  else  than  a  transfer  of  the  legal  fee.     What  is  it? 
Lord  Hardwicke  answer?  in  Barnardiston,  93.     He  says, 
the  right  of  the  mortgagee  is  Qot  to  be  considered  an  estate 
in  land.    His  words  are :  "  W  here  a  mortgage  is  made  of 
an  estate,  that  is  only  considered  as  a  security  for  money 
due.    The  land  is  the  accident  attending  upon  the  other ; 
and  when  the. debt  is  discharged,  the  itateiest  in  the  land 
follows  of  course.     In  laWj  the  interest  in  the  land  is  thereby 
defeated,  and  in  equity  a  trust  arises  for  the  benefit  4tf  the 
mortgagor.    In  ejectment,  where  the  title  is  made  under  a 
mortgage,  if  evidence  is  given  that  the  debt  is  satisfied,  this 
is  considered  as  defeating  the  estate  in  the  land  which  the 
mortgagee  had  f-  and,   (he   adds,)   ^*  especially   where  the  * 
mortgage  is  ancient,  the  court  will  presuihe  that  the  money 
was  paid  at  the  d£^y.''    He  does  not  say  that  if  it  appear 
io  be  paid  afterwai^ds  in  fact,   this   woald  ^diifer   the  re- 
'Sult ;  but  only  puts  presumption  of  payment  at  the  day  as 
an  emphatic  case,  a  mode  of  defeating  the  title,  even  within 
the  most  strict  notion  of  the  law.    He  proceeds:  "No  wri- 
ting is  in  the^e  cases  necessary,  which  shows  that  even  the 
law  considers  the  debt  as  the  principal,  and  the  land  to  be 
^nly  an  accident, ^^    The  payment,  then  according  to  Lord 
Hardwicke,  operates  by  way  of  defeas^ince ;  and  that,  too, 
a  payment  after  the  law  day  ;  not  becaugre,  as  was  supposed 
at  the  bar,  the  parties  come  together  and  agree  that  it  shall 
have  that  effect  for  the  sake  of  divesting  the  supposed  legal 
fee.     That  would  be  erading  the  etatute  of  frauds.     It 
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would  be  conyeying  an  estate  in  fee  under  another  name 
agreed  by  tbe^  parties.  A.  cannot  by  parol  sell  bis  farm  to- 
B.,  by  the  man<Bnvre  of  declaring  that  his  title  is  subject 
to  a  defeasance,  even  though  B.  should  agree  to  it.  '  No- 
The  title  to  real  property  cannot  be  divested  by  a  mere 
payment  of  money,  except  where  the  law  itself  has  first 
raised  the  right  of  defeasance.  It  does  so,v  according  to  all 
the  modern  cases.  It  overrides  the  exact  law  day,  and 
gives  th^  mortgagor  the  same  right  to  pay  at  any  time  after^ 
until  foreclosure,  ad  he  had  at  the  day,  subject  to  the  eiddi- 
tion  of  costs,  if  an  ejectment  or  a  suit  in  equity  be  brought 
before  the  payment.  It  must  be  admitted  that,  by  this  doc-^ 
trine,  nearly  all  the  essential  characteristics  of  the  ancient 
mortgage  are  subyerted ;  that  it  indeed  ceases  to  be  a  mort. 
gage,  except  for  the  purposes,  we  have  mentioned  ;  and 
now,  since  the  revised  statutes,  even  ejectment  is  denied. 
The  mortgagee  can  only  retain  actual  possession  till  pay^ 
ment,  per  Savage,  Ch»  J.  in  Jaekaon^  ex  dem  Titus,  v.  My^ 
ers,  11  Wendell,  638,  Van  Dyne  v:  Thayrey  14  id.  233, 
provided  he  has  been  voluntarily  let  into  possession.  Van 
Dyne  v.  TAayre,  19  Wendell,  162,  and  the  cases  there  cited. 
It  has  ceased  to  be  the  vadium  mortuumy  dead  pledge  or 
mortgage;  Decisions  at  law  as  wetl  as  in  equity,  have  long 
viewed  it  in  the  light  of  a  meiit  pledge  of  property,  redeem* 
able  at  any  time  previous  to  a  judicial  foreclosure.  They 
have  proceeded  in  the  spirit  of  Che  civil  law,  which  disabled 
ihe  ty)rrower  to  contract  for  the  absolute  forfeiture  of  the 
property  pledged^  on  condition  that  the  money  should  not 
be  paid  at  the  ddy,  for  fear  that  ettiel  creditors  should  take 
advantage  of  the  necessity  of  poor  debtors.  Wood's  Civil 
Law,  184.  Browne's  Civil  Law,  203.  The  law  day  is 
postponed.  The  clause  which  fixes  it  is,  in  efioet,  stricken 
out  of  the  mortgage.  The  cases  in  respect  to  mortgages  of 
personal  property  were  cited  to  us;  Brown  v.  Bementj  & 
Johns.  R.  96 ;  Ackley  v.  Finch^  7  Coweny290 ;  Lang-dan  v. 
Buel,  9  Wendell,  80 ;  Ferffuson  v.  Lee,  id.  258  ;  Patchen  v. 
Pierce,  12  Wendell,  61 ;  but  they  lie  under  a  different  rule. 
I  have  been  unable  in  going  over  the  cases  to  avoid  the 
conclusion,  a  priori^  that  the  mortgagor  of  the  real  property 
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has  the  same  right  to  pay  after,  as  at  the  law  day,  subject 
to  the  qualifications  I  have  mentioned.  He  may,  therdbre, 
tender  the  money;  and  I  cannot  see  why  this  shall  not  be  fol- 
lowed by  the  same  consequence  as  if  it  had  been  tendeied 
at  the  express  day,  riz.  the  savmg'of  the  estate.  '<  In  all 
cases,"  says  Xord  Coke,  '<  of  a  condition  for  payment  of  & 
certain  sum  in  gross^  touching  lands  or  tenements,  if  lawfnl 
tender  be  once  refused,  he  which  ought  to  tender  the  mon« 
ey  is  of  this  quit,  and  fully  discharged  forever  afterwards." 
Co.  Litt.  208.  Litt.  §  338.  Coke  adds,  p,  209,  k.  <'If  JL 
(the  mortgagor)  tender  the  money  to  B.,  (the  mortgagee,) 
and  he  refuseth  it,  A«  may  enter  into  the  land,  and  the  land 
is  freed  forever  of  the  condition  ;  but  yet  the  debt  remain- 
eth  ;  and  may  be  recovered  by  action  of  debt*"  That  the 
right  of  tender  and  the  same  consequence  of  refusal,  extend 
beyond  the  law  day,  was  expressly  held  by  thia  court  in 
Jaeksonjexdem,  BowerSyV.  Crq/2j,  18  Johns^R.  110.  Such 
a  tender  and  refusal,  were  there  received  as  so  far  equiva- 
lent to  payment,  that  they  raised  the  lien,  and  barred  an 
ejectment.  This  decision  has  several  times  since  been 
recognized  as  law,  at  least  by  Chief  Justice  Savage.  Aster 
v.  Hojft,  6  Wendell,  617.  Jackson^  ex  denu  Titus^  v.  Jfy- 
ersy  11  id.  638.  The  reason  is  the  sapae,  whether  the  ten- 
der be  made  at  or  after  the  day.  It  is  in  both  cases^ 
equally  the  folly  of  the  mortgagee  to  refuse*  See  18  Johns. 
R.  115,  and  books  there  cited, 

I  certainly  might  have  contented  myself  wi^h  merely 
citing  Jackson  v.  Crafts^  as  forming  the  law  of  this  court, 
had  not  that  decision  been  questioned  by  the  present  chan- 
cellor in  the  late  caae  of  Merriits  v.  Lambert^  M.  S.  which 
was  that  of  a  bill  drawing  this  very  title  in  question. 
The  chancellor  held  that  the  tender  by  the  present  plaintiff 
did  not  divest  the  legal  right  of  the  company.  He  may  in* 
deed  be  correct  in  his  remark,  that  the  books  cited  by  Mr. 
Justice  Woodworth,  who  delivered  the  opinion  in  Jackson  v. 
Crafts^  would  not  of  themselves  warrant  the  conclusion 
to  which  that  case  came.  They  relate  to  raising  the  Hen 
by  a  tender  at  the  day^  taking  for  granted  what,  with  refer* 
ence  to  the  learned  obtocellor,  I  think  must  follow  from  the 
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^Imofit  unbroken  current  of  modern  cases,  especially  in  this 
slate,  that  the  law;  day  is  not  now  what  it  formerly  was,  but 
is  extended  to  all  time  intermediate  the  date  of  the  mort* 
gage  and  foreclosure.  He  adds  that  even  actual  payment 
after  the  law  day  would  hot  reliere  the  estate  at  common 
law^  though  he  admits  ii  will  do  so  now.  He  does  not  enter 
into  the  reason  for  the  distiuction,  and  I  have  sdught  in  vaia 
for  any,  except  that  the  law  day  is  adjourned ;  thus  letting 
in  the  same  f<»rce  of  the  tender  upon  the  adjourned  day, 
which  formerly  co^ld  bear  only  on  the  point  of  time  stipu* 
lated  by  the  parties.  If  the  injunction  stare  decisis  be  al- 
lowed in  its  proper  force,  it  appears  to  me  that  after  the 
course  this  court  had  taken  in  regard  to  mortgages  termi- 
nating in  Runyan  v.  MersereaUy  it  was  fully  authorized,  not 
to  say  bound,  in  Jacksen  v.  Crafts^  to  assume  that  the  law 
day  stood  open  until  foreclosure.  To  have  labored  the  point 
might  have  implied  weakness  in  an  important  practical  po- 
sition, which  the  legal  school  in  which  Mr.  Justiiie  Wood- 
worth  had  been  bred,  very  justly  deemed  it  unsafe  to  con*- 
cede.  It  could  not  have  been  originally  wrong,  if  it  be  right 
to  say  that  the  mottgagee  shall  be  content  with  bis  money. 
But  if.  otherwise,  the  wrong  would  be  much  greater  "were  it 
to  be  overthrown  after  standing  for  more  than  twenty  years, 
and  antering  as  to  acknowledged  element  into  the  mort* 
gage.transactionsof  a  great  commercial  state.  Ram  on  Le- 
gal Judgment,  4,  6. 

.  Tribunals  of  other  states^  we  are.  admonished,  hold  a 
distinction  beX^esa  the  effect  of  tender  and  payment  after 
,  ike  day.  BUI  v.  Payson,  3  Mass.  R.  669.  Maynard  v. 
Huniy  5  Pick.  243.  Were  this  so,  even  upon  good  reason, 
the  foreign  law  of  mortgages  ought  cautiously  to  be  re- 
ceived against  what  has,  I  think,  reached  the  rank  of  a 
postulate  in  our  own  jurisprudence.  But  the  point.didnot 
arise  in  Hiil  v.  Paysan  ;  and  the  obiter,  dictum  relied  on 
is  very  latitudinary.  The  court  said  that  a  tender  would 
not  entitle  to  an  ejectment,  without.distinguishing  between  a 
tender  at  the  day  or  after.  Maynard  v.  Hunt  is  indeed  to 
the  point)  but  founded  on  a  course  of  reasoning  which  I 
think  we  have  seen  cannot  he  sustained.  The  case  says 
Vol.  XXL  62 


490  CASES  IN  THE  SUPREME  COURT. 

Edwards  t.  Farmers*  Fire  Ins.  4b  L.  Co. 

that  passing  the  law  day  itested  a  legfal  title  Id  the  mort- 
gagee ;  and  yet  suggests  that  payment  would  divest  it,  be- 
cause by  accepting  the  money  the  debt  i»  dischaiged,  and 
the  mortgagee  waives  the  condition.  Clearly,  if  theie  was 
an  estate  in  fee,  it  could  not  thus  be  divested  by  parol. 
Calling  it  payment  and  waiver  does  not  change  the  nature 
of  the  act,  which,  v^ithout  writing,  is  made  to  transfer  an  in- 
heritable freehold,  contrary  to  the  statute  of  frauds.  Then 
the  consequence  of  a  tender  is  said  to  be  different  because 
the  debt,  is  not  discharged.  The  reason  is  eleak)y  too  broad. 
The  debt  is  not  discharged  even  by  a  l^ider  at  the  day ; 
yet  the  lien  on  the  land  was  extinguished  as  long  ago  as 
Littleton's  day,  Co.  Litt.  209^  a.  b.  ^  938,  of  Litt.  &  Coke's 
Commentary  \^  leaving  the  debt  due  i^nd  recoverable  by  ac^ 
lion  against  the  mortgagor.  If^  in  Massachusetts,  the  law 
day  be  not  postponed,  as  it  would  seem  from*  their  cases, 
then  indeed  iieither  payment  no)r  tender  afterwards  conld 
avail  any  thing.  In  a  former  case  in  the  same  court,  Wilde^ 
J.  said  the  mortgagee's  estate  and  right  to  possession  con- 
tinues until  <he  full  and  complete  performancd  of  the  cpndi* 
tion  or  a  tender  equivalent  thereto ;  thus  4t  least ,  admitting 
the  doctrine  cited  from  Ca  Litt.  to  which  he  refers.  The 
jihort  reason  of  the  Massachusetts  cases  is,  however,  I  ap- 
prehend, that  they  have  declined  to  consider  the  mortgage 
a  chattel  interest,  and  in  ihat  have  come  short  of  us.  There 
a  mortgage  cannot  be  assigned  without  deed.  Mellen,  Ch. 
J.,  reviews  all  their  cases  -decided  down  to  1823,  and  says 
expressly  they,  have  come  short  oi  the  New  York  cas^ 
Yose  V.  Handyy  2  Greenl.  333.  That  case  holds,  also, 
that  at  law  it  can  be  assigned  only  by  deed  in  the  state 
of  Maine.  It  were  more  consistent  in  Massachusetts,  to 
maintain  with  the  late  Judge  Trowbridge  of  that  state, 
that  even  payment  after  the  day  will  not  divest  the  legal 
fee  of  the  mortgagee^  See  his  opinion,  as.  stated  by  Story, 
J.,,  in  .Gray  v.  Jenks,  3  Mason,  623.  Indeed,  such  I  take  to 
be  the  plain  amount  of  Parsons  v.  Wells^  17  Mass.  R.  419. 
The  theory,  then,  of  Massachusetts  and' New  York  is  dia- 
metrically  opposite.  There  the  mortgagee  has  a  freehold, 
which  passes  only  by  deed.  Here  he  has  bm^  chattel  in- 
terest, defeasible  by  payment;  and  which  interest  is  indeed 
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SO  clear  of  the  statute  of  frauds,  thai -a  deed  expressly  grant- 
ing all  the  mortgagee's  estate  in  the  land  will  not  carry  the 
interest  in  the  mortgage  ^  This  was  held  in  Jackson  exdem^ 
Curtis  V.  BronsoHy  19  Johns.  R.  326.  Why  will  it  not  touch 
that  interest?  The  cou|t  answer,  "the  mortgagee  has  a 
mere  chattel  interest,  and  the  mortgagor  is  considered  the 
proprietor  of  the  freehold."  A  deed  of  land  will  not  of  cpurse 
carry  a  chattel.  'Thi&  decision  was  in  the  spirit  of  Martin 
ex  dem.  Wesisn  t.  Mswlinj  decided  by  the  king's  bench, 
Lord  Mansfield  being  at  their  head,  2  Burr.  969,  978,  979^ 
whidi  held  that  a  devise  of  land  would  not  carry  a  mortgage 
interest,  though  a  bequest  of  the  money  would.  We^  thus 
come  back  to  the  notion  .of  a  chattel  pledge  redeemable  at 
any  tima  Lord  Man^eld  said  the  estate  in  the  land  is  the 
same  thing  as  the  money  due  upon  it,  and  will  pass  by  a 
will  not  executed  according  to  the  statute  of  frauds.  Wilde, 
J.  repudiates  this  doctrine  in  Parsons  v.  WelleSf  alleging 
that  Lord  Mansfield  cKed  nO  auCbprity,  and  his  remarks  seem- 
ed difficult  to  reconcile  with  established  principles  or  the  stat- 
ute of  frauds.  In  this  state  we  have  always  acted  fully  up 
to  Lord  Mansfield's  doctrines,  and  carried  them  out  in  all 
their  consequenee8.#  It  was  again  under  this  view  that  we 
were  pressed  with  cases  decided  in  respect  to  mortgages  of 
personal  property,  where  default  at  the  day  carries  an  abso- 
lute title  for  every  purpose,  at  least  in  a  court  of  law.  Those 
oases  have  been  before  cited,  imd  among  them  Patchin  v. 
PiercSi  wherein  several  things  are  pointed  out  showing  that 
the  law  has  raised,  in  regard  to  chattel  mortgages,  a  different 
system,  which,  for  many  years,  no  one  has  thought  of  apply- 
ing to  mortgages  of  real  property.  Upon  chattels;  the  courts 
of  law,  however  it  may  be  in  equity^  have  let  in  the  hated 
pactum  commissorium,  or  dead  pledge  of  the  civil  law ; 
though  Mr..  Justice  Nelson  thought  that  its  character  might 
be  softened  in  chancery.  Patdiin  v.  Pierce^  12  Wendell^ 
62, 63.      . 

But  whatever  be  the  law  of  mortgages  in  general,  how 
stand  these  defendants  when  placed  upon  the  footing  of  their 
charter?,  It  will  be  perceived  I  am  all  along  supposing  that 
they  were,  at  the  time  of  the  tender,  still  the  holders  of  the^ 
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premises  in  question  tinder  the  purchase  of  their  agent  Tib- 
bits;  a  question  to  be  examined  by  and  by.  The  third  sec* 
tion  declares  that,  so  long  as  they  thus  hold,  notmthstand- 
ing  a  decree  of  foreclosure,  the  mortgeigdr  ^haU  have  the 
right  of  redemption.  The  aigument  of  the  defendants  is, 
^  True,  you  have  a  right  to  redeem  ;  but  that  must  depend 
on  our  willingness  to  receive  the  money.  Till  that  time  the 
lien  continues."  It  seems  to  me  that  the  statement  of  such 
an  argument  would  carry  its  own  refutation,. even  under  the 
rigorous  doctrines  of  Ooke*  A  right  created  by  statute  ad- 
verse to  the  mortgagee,  and  yet  np  remedy  at  law,  is  as  if 
statute  and  law  were  not  identical  I  A  right  to  redeem,  but 
none  to  tender  the  moile^ !  A  statute  fixing  the  law  day, 
and  yet  a  tender  at  thatt  day  shall  not  take  away  the  lien! 
Suppose  the  defendants  had  stipulated  in  terms,  under  a  stat- 
ute authorizing  it,  that  their  debtor  might  redeem  at  any  time 
before  they  had  sold ;  that  is  this  case,  and  the  argument 
need  not  be  -pursued.  It  were  indeed  a  singular  law  which 
should  declare  the  right  of  payment  in  the  debtor,  but  with- 
holil  the  effect  of  a  tender.  A  statute  lacks  one  essential  at- 
tribute of  a  municipal  law,  when  neither  by  its  own  provi* 
sions,  nor  the  system  under  which  it  is  enacted,  any  method 
is  pointed  out  for  redressing  the  wrongs  which  arise  from  its 
in^action. 

Lastly,  did  the  premises  in  question  at  the  time  of  the 
tender  remain  in  the  hands  of  the  defendants  unsold  ?  No 
point  is  now  made  that  Mr.  Tallmadge  was  not  authorized 
to  affix  the  corporate  seal  of  the  company  to  the  contract 
v>ith  the  Merritts  ;  though  it  is  still  insisted  that  it  wanted 
mutuality,  inasmuch  as  no  authority  was  shown  in  Wm.  T. 
to  execute  for  Isaac  Merritt  But  it  is  now  settled,  that  the 
company  would  be  bound  by  this  contract  though  executed 
only  by  themselves.  2  R.  S.  69,  i  8,  2d  ed.  McOrea  v. 
Purfnort,  16  Wendell,  466,  and  the  cas^  there  cited.  For* 
mal  difficulties  being  out  of  the  way,  shall  this  contract 
be  deemed  a  sale  of  the  land  within  the  charter?  The 
Merritts  took  a  contract  from  the  company  to  convey  with- 
in a  reasonable  time  after  they  should  become  vest^  with 
the  title.    This  qualification,  doubtless,'had  reference  to  the 
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embarrateed  state  of  the  title  as  between  them  and  Tibbits, 
who  as  th^r  agent,  and  it  must  be  taken  by  their  consept, 
purchased  and  took  a  deed  in  his  own  name.  We  have 
already  noticed  the  impropriety  of  allowing  such  a  condition 
of  things  to  impede  the  plaintiff's  -course  in  making  his  ten- 
der ;  while  it  had  a  very  different  consequence  in  respect 
to  the  defendants.  It  at  least  put  them  to  pursue  an  equita- 
ble litigation.  Having  no  title,  they  were  very  properly 
guarded  in  their  contract  with  the  MerriCts.  They  would 
not  convey,  nor  agree  to  c(mvey  absolutely ;  but  only^on 
condition  that  they  could  obtain  the  title  ;  and  they  now 
say  that  this  agreement  was  an  actual  sale  of  the  lands. 
This  they  must  make  out  in  order  to  cut  off  the  plaintiff's 
right  to  recover. 

That  here  was  a  strict  sale,  cannot  be  pretended,  within 
either  the  legal  or  common  definition  of  the  term.  It  was 
a  contract  to  sell  at  aiwther  da^j  on  conditions  jet  to  be 
performed.  It  is  claimed  to  derive  its  operation,  and  we 
have  just  seen  does  operate  under  the  8th  section  of  the 
statute  of  frauds,  which  relates^ to  contracts  respecting  real 
estate.  That  section,  I  think,  itself  draws  the  distinction,  as 
I  believe  it  will  be  found  to  exist  in  all  those  cases  where  it 
is  sought  to  be  announced  by  a  legal  accuracy  of  expression. 
The  words  are,  '<  every  contrcietfor  the  sale  of  any.  lands, 
4*0."  shall  hie  void  unless  in  writing,  subscribed  by  the  party 
"  by  whom  the  sak  is  to  be  madeJ^  In  short,  this  contract 
wi^  the  Merritts  was  for  a  sale  to  be  made  ;  and  that  sale 
was  to  be  made  after  the  company  had  acquired  title. 
Again,  BtM  v.  Prifie^  6  Moore^  &  Fayne,  2,  maintains  the 
same  distinction.  The  defendant  had  retained  the  plaintiff 
to  negotiate  ^  sale  of  his  land  ^  and  agreed  to  give  him  two 
pounds  per  cent,  on  the  sum  he  obtained.  A.  sale  was  ne- 
gotiated, and  the  moneiy  ready  to  be  paid  ;  but  a  delay 
arose  in  consequence  of  the  vendee  requiring  diat  an  incum- 
brancer should  join  in^  a  conveyance.  In  an  action  for  the 
two  per  cent.  Tindal,  Ch.  J.  nonsuited  the  plaintiff.  He 
said  he  thought  the  word  ^*  sale"  must  be  construed  strictly ; 
a  sale  consummated  and  conveyance  executed.  On  mo- 
tion at  the  bar,  the  nonsuit  was  sustained.    It  is  proper  to 


494  CASES  IN  THE  SUPREME  COURT. 

Edwards  V.  Fannen'  Tire  Ins.  dc  L.  Co. 

observe  that  considerable  ^stress  was,  at  the  bar,  laid  upon 
the  phrase  "on  the  sum  to  be*  obtained,'*  pa  implying  that 
the  money  must  be  actually  p^id,  or  at  least  tendered  to  and 
Tefused  by  the  plaintiff.  But  the  case  furnishes  Lord  Chief 
Justice  Tindal's  definition  of  a  sale  when  taken  according 
to  its  strict  meaning.  It  is  sometimes  used  to  denote  the 
striking  down  of  land  at  auction,  though  the  time  for  execut* 
ing  a  deed  may  be  suspended,  as  in  case*  of  shenfis'  sales  of 
land  subject  to  redemption,  a  .sale  of  land  under  a  power 
contained  in  a  mortgage,  t)r  by  the  comptroller  for  taxes. 
These,  and  I  don't  know  but  some  odier  like  cases,  were 
mentioned  in  argument ;  but  would  hardly  furnish  out  a 
meaning  fi>r  private  transactions  in  real  estate*  Johnson,  in 
his  dictionary,  gives  as  a  secondary  meaning  of  the  word, ''  a 
public  and  proclaimed  ezposition^of  goods  to  the  market ; 
aw^i&n.^  The  operative  words  in  a  deed  of  bargain  and 
sale,  such  as  would  have  satisfied  the  covenant  in  question, 
and  which  is  our  ordinary  method  of  passing  title,  aie^have 
granted,  bargained,  sold,  &c.  and  by  iheae  presents  do  grant, 
bargain,  seUj  &a.  3  Wood's  Conv.  42.  Long  says,  a  sale  is 
a  transferring  of  property  from  one  person  to  another.  He 
says  it  is  founded  on  a  valuable  consideration,  by  which  the 
party  who  disposes  of  his  lands  or  goods  is  induced,  &e. 
Long  on  Saits,  L  In  short,  a  sale  passes  the  property,  iand 
is  called  a  contract  executed  ;  it  operates  in  reniy  conferring  . 
a  right  to  take  possession  or  bring  ejectment  or  trover.  A 
Qontract  to  sell,  such  as  the  one  before  us,  is  executory,  and 
o]9erates  in  personam  only.  Though  one  has  agreed  to  sell 
his  farm  unconditionally,  it  must  still  in  legal  propriety  be 
considered  as  unsold.  The  agreement  creates  but  jus  ad 
rem  ;  a  sale,  to  be  complete,  must  carry  the  jus  in  re*  The 
former  is  a  step  towards  the  act  of  sale ;  the  latter  is  the  act 
itself.  Here  the^  in  re  all  along  continued  in  the  compa- 
ny. The  Merritts  might  refuse  to  accept  the  deed  of  sale ; 
and  the  chancdlor  in  his  discretion  might  have  refused  to 
decree  a  sale,  on  the  ground  that  a  cloud  rested  on  the  com- 
pany's title. 

Something,  too,  upon  this  point,  it  appears  to  me,  may  be 
oollected  from  the  context  of  the  section  idiich  confers  the 
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right  of  redemption.  This  declares  that  the  company  shall 
sell  and  dispose  of  land  purchased  by  them  within  five  years 
after  it  acquires  the  same ;  and  shall  Bot.be  capable  of  hold- 
ing the  same  after  that  time.i  If  they  do  so  hold,  the  land 
shall  become  forfeited  to  the  government.  Can  there  Iw  a 
doubt  that  these  phrases  contemplate  complete  acts  of  ac- 
quisition,  disposition  and  forfeiture?  They  relate  to  the 
whole  estate,  legal  and  equitable.  Can  it  be  that  the  act  of 
parting  with  but  a  portion  of  the  estate  will  satisfy  this  pro- 
vision? The^Merritts,  admittipgr  them  to  have  taken  poi«h 
session  and  enclosed  the  land,  acquired  but  an  estate  at  will. 
The  company  were  their  landlords,  holding  the  fee,  and  at 
least,  on  the-Merritts*  refusing  to  perform  by  accepting,  a 
deed  of  bargain  and  sale  and  executing  a  mortgage  secu* 
rity,  might  turn  them  out  of  possession  by  an  ejectment.  Is 
this  the  kind  of  disposition  which  shall  work  the  consequen- 
ces of  cutting  off  the  right  of  redemption,  and  avoiding  for- 
feiture? When  shall  the  company  be  said  to  acquire  the 
property  in  land  ?  When  the  deed  of  conveyance  is  deliv- 
ered. Whendothey  cease  toholdhj  selling  end  dispd^ng? 
When  they  have  delivered  the  deed  of  conveyance.  If  they 
may  hold  on  to  a  small  part  of  the  esXatef  they  may  also  to 
u  larger.  The  construction  contended  for  by  the  company 
would  enable  them  to  evade  both  redemption  and  forfeiture, 
still  retaining  unsold,  the  substantial  interest  in  the  land. 

Is  it  then  permissible  to  leave  the  primary,  legal  and  most 
common  meaning,  of  the  word  sale,  and'  resort  to  sec<m- 
dary,  accidental  or  constructive  meaning  ?  I  am  aware 
that  we  are  here  again  brought  to  encounter  the  opinion  of 
thelearned  chancellor  in  Merritts  v.  Lambert.  He  thinks, 
that  after  the  creation  of  a  right  to  a  future  specific  per- 
formance, the  property  is  no  longer  to  be  considered  unsold. 
If  this  be  SO)  it  must  depend  on  the  rule  peculiar  to  his 
court,  that  what  ought  to  be  dcme  shall  be  taken  as  done. 
I  admit  this  is  a  rule  very  healthful  in  overreaching  those 
who  buy,  OF  come  in  under  the  covenantor,  with  notice. 
But  it  is  after  all  no  more  than  a  fictim,  and  should  nev^r 
be  strained  to  the  working  of  injustice.  The  utmost  amount 
of  the  argument  is,  that  the  word  sale  has  in  chancery  a 
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coDstructive  meaning,  comptebending  a  class  of  contracts 
not  known  to  the  law  ;  that,  for  certain  purposes^  it  consid- 
ers a  contract  executed  which  is  not  so,  and  we  are  require 
ed  to  construe  a  word  used  by  a  statute  in  the  same  broad 
sense ;  in  short,  to  adopt  the  equiiiU>Uf  not  the  legal  mean- 
ing of  the  word.  Aside  from  objections  arising  a  priori  to 
such  a  test  of  statute  meaning,  I  think.it  will  be  found  that 
all  the  cases,  so  far  as  they  have  spoken,  are  against  it.  I 
will  mention  one  which  seems  to  berin  point.  The  statute, 
1  R.  L.  of  1813,  p.  74,  J  4,  provided  that  where  A.  was 
seised  or  possessed  of  land  in  trust  for  B.,  the  land  might 
be  sold  on  execution  agUnst  B. ;  and  Chancellor  Kent  held 
that  the  statute  did  not  extend  to  such  constructive  trust  as 
a  court  of  equity  raises  in  favor  of  a  covenantee  under  a 
contract  to  sell.  His  words  a^,  that  to  warant  an  execu- 
tion against  such  land,  ''there  must  be  either  a  real  estate, 
or  an  interest  known  or  recognized  at  lawP  Begert  v.  Per- 
rffi  1  Johns.  Ch.  R»  52,  56.  Yet,  in  equity,  here  was  a 
seisin  in  trust  for  the  execution  debtor.  <' Equity,"  says 
Sugden, ''  looks  upon  things  agreed  to  be  done,  as  actually 
performed ;  consequently,  whan  a  contra^  is  made  far  the 
sale  of  an  estate  equity  consideis  the  vendor  as  a  trustee  for 
the  purchaser."  Sugden  on  Tend.  211,  Brookfield  ed.  1836. 
It  is  remarkable,  that  here  again  we  have  the  real  nature  of 
the  contract  in.  question  stated,  "a contract  far  the  sale  of 
an  estate"  [at  law],  which  equity,  by  a  process  of  reason- 
ing, extremely  artificial,  considers  actually  consummated 
— a  sale  made.  Is  it  safe  to  say  the  legislature  meant 
the  latter  ?  If  asked,,  would  they  say  so  ?  It  would  be 
hazarding  little  to  answer  that  nine  tenths  of  the  I^sla- 
ture  had  never  heard  of  the  distinction.  .  But  if  the  distinc- 
tion were  to  avail,  how  far  shall  it  be  dirried  ?  InfictUme 
juris  semper  tequitas  existit*  The  title  of  the  plaintiff 
was  paramount  to  that  of  the  Merritts.  They  could. not 
enforce  their  contract  against  the  drfendants^  till  the  latter 
had  acquired  the  legal  title.  Brfore  they  did  so  as  between 
them  and  the  heirs  of  TibUts,  the  tender  was  made.  They 
had  clearly  no  right  to  file  their  IhU  against  the  company 
at  the  time  of  the  tender ;  and  even  when  the  proper  time 
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arrived,  what  would  the  chancellor  decree  ?  Not  that  they 
had  soldy  but  that  they  should  sell  by  h  deed  of  bargain  and 
saUy  to  be  approved  by  the  master.  The  very  reason  of 
coming  to  chancery  is,  that  the  covenantor  refuses  to  sell 
according  to  his  contract.  If  he  is  there  found  to  have  al- 
ready sold  to  the  complainant,  the  bill  will  be  dismissed. 
We  are  called  on  to  apply  the  doctrine  of  fictitious  relation, 
which  is  never  received  to  overreach  intervening  rights. 
At  any  rate,  shall  we  carry  it  so  far  as  to  say  that  a  cove- 
nant by  A.  to  sell  B.'s  farm  when  A.  gets  a  title,  sHall  be 
considered  a  sale  7  I  cannot  s  ee,  however,  that  we  are  at 
all  called  on  for  secondary,  remote  or  constructive  mean* 
ings.  I  am  sure  the  legislature  could  not  have  understood 
itself  as  sweeping  over  the  whole  field  of  executory  and  ex- 
ecuted contracts,  especially  when  providing  indulgences  to 
avoid  the  forfeiture  of  the  mortgagor's  property,  ana  declar- 
ing, as  they  have,  that  the  act  shall  be  construed  benignly 
and  favorably  to  effect  its  ends  and  purposes.  Would  not 
such  a  construction  rather  operate  as  a  snare  to  mo^rtga- 
gors?  If  there  be  a  doubt  on  the  question,  I  think  it 
should  be  turned  against  the  fdrfeiture  of  estates— against 
the  eticroachments  of  mortgagees.  I  wish  not  to  be  under- 
stood as  speaking  censoriously ;  but  such,  I  think,  has  been 
the  spirit  of  our  adjudications — such  was  that  of  tiie  Ro- 
man law. 

It  would  be  arrogant  to  say,  after  the  decision  of  his 
honor  the  chancellor,  that  I  feel  no  doubt  on  any  of  the 
points  raised  in  this  cause.  I  will  say,  however,  that  aside 
from  his  decision,  I  have  found  no  serious  difficulty  in  con- 
cluding that  the  verdict  at  the  circuit  must  be  sustained. 

The  Chief  Justice  concurred  in  this  conclusion. 

Mr.  Justice  Bronson  diissented. 


New  trial  denied. 


END  of  the  JVhTt  TERM. 
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Bank  of  Salina  vs,  Babcocr  and  others, 

WhefA  ft  b&nk  recfl ivtB  and  dtMdunts  negotmble  paper^  plaeset  ihti  proe«f4&  to 
th«  credit  of  the  boideTj  and  cKargea  oyst  agiLinBt  him  and  cancelt  other 
notes  Dpon  which  are  reBpousible  parlies  but  which  are  over-due  and  lie  qa- 
der  proteat^  such  eancetl&thn  La  equivalent  to  paying  vniue  ai  tht  iimct  nnd 
preeludeti  all   defence  exiflting  aa  between  the  ori^nal  partiefl« 

This  was  an  action  of  assuTmpsU^  tried  at  the  Onondaga 
circuit  in  April,  1838,  before  the  Hon*  Dantel  Moselet, 
one  of  the  circuit  judges. 

The  suit  was  brougtit  against  the  maker  and  endorsers  of 
a  promissory  note  for  $1500,  at  ninety  daya^  dated  7th 
March,  1837,  drawn  by  H.  S.  Gilbert,  payable  to  L.  Bab- 
cock,  and  endorsed  by  the  latter  and  two  mercantile  firms, 
viz.  Trowbridge  ^  Grunt  and  J»  ^  H  Paddock*  The  note 
was  discoimted  by  the  bank  of  Saliaa,  on  the  15tb  March, 
1837,  and  tlie  proceeds  placed  to  the  credit  of  Trowbridge 
4^  Graniy  on  the  books  of  the  bank,  with  whom  that  firm 
had  extensive  dealings.    On  the  next  day  three  notes  drawn 


600  CASES  IN  THE  SUPREME  COURT. 

Bank  of  Salina  ▼.  Babcock. 

by  Trowbridge  &  Grant,  amounting  together  to  upwards  of 
$2000,  which  were  over-due  and  laid  in  the  bank  under 
protest,  were  charged  to  the  account  of  Trowbridge  & 
Grant  and  the  notes  cancelled  ;  upon  two  of  which,  amount- 
ing to  $1420,  there  was  a  responsible  endoirser.  It  was 
proved  that  the  course  of  business  at  the  Bank  of  Salina 
with  such  of  their  customers  as  had  large  dealings  with  the 
bank  and  resided  at  a  distance,  as  was  the  <?ase  with  Trow- 
bridge &  Grant,  was  to  discount  notes  from  time  to  time  as 
they  were  received  and  to  credit  the  proceeds  on  the  books, 
and  whenever  a  credit  stood  upon  the  books  sufficient  to 
pay  such  notes  as  had  come  to  maturity,  to  charge  the  notes, 
cancel  them  and  send  them  home.  On  the  part  of  the  ma- 
ker and  payee  of  the  note  it  was  proved,  that  there  had  been 
a  misappropriation  of  the  note ;  that  it  had  been  made  and 
intended  by  them  that  it  should  have  been  discounted  far 
the  benefit  of  the  payee  ;  and  they  insisted  that  the  Bank  of 
Salina^  not  having  made  any  advances  upon  or  given  any 
actual  value  for  the  note,  bat  havi6g  received  it  and  appro- 
priated it  to  the  payment  of  antecedent  debts,  were  not  en- 
titled to  recover  against  the  maker  and  payee.  The  judge 
among  other  things  charged  the  jury,  that  the  acceptance 
of  the  note  in  question  by  the  plaintiffs  would  not  discharge 
the  parties  to  the  previous  notes' from  their  liability,  and  the 
jury  accordingly  found  a  verdict  for  the  defendants.  The 
plaintiffs  ask  for  a  new  trial. 

J.  A.  Spencer,  for  the  plaintiffs, 

W.  Duer,  for  the  defendants. 

By  the  Courts  Nelson,  Ch.  J.  There  is  no  question  in 
the- case  but  that  the  plaintiffs  received  and  discounted  the 
note  in  good  faith,  and  the  only  pretence  of  objection  to  the 
recovery  was,  that  no  value  had  been  given,  and  hence  the 
defendant  Babcock  should  be  at  liberty  to  set  up  the  diver- 
sion of  the  paper.  This  seems  to  have  been  the  view  of 
the  learned  judge  at  the  circuit,  though  the  charge  is  some- 
what obscure.    The  answer  to  the  objection,  however,  isi 
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that  the  proceeds  of  the  note  were  placed  to  the  credit  of 
Trowbridge  d&'  Grant,  for  whom  it  was  discounted ;  and 
were  drawn  out— not,  I  admit,  by  checking  for  the  tnoney, 
but  by  the  cancellation  of  securities  held  by  the  plaintiffs, 
which  was  the  same  thing,  in  legal  effect. 
.  The  court  ought  not  to  speculate  about  the  probability  of 
reviving  these  cancelled  securities,  in  case  the  paper  upon 
the  strength  of  which  they  were  cancelled  should  turn  out 
to  be'unavailable ;  mdch  less  ought  we  to  go  into  a  calcu- 
lation of  the  chances  of  revival  as  the  ground  of  defeating 
the  substituted  security.  It  is  enough  that  the  plaintiffs,  in 
good  faith,  charged  over  and  cattcelled  thefn  according  to 
usage,  and  held  them  merely  to  be  ^nt  home.  This  is  part- 
ing with  value  in  the  strictest  sense  of  the  term.  The  plain- 
tiffs had  a  right  to  give  up  the  old  securities  upon  the  faith 
of  the  new  paper,  and  they  have  done  an  act  that  is  equi- 
valent, and  so  intended.  What  if  the  old  debt  might  still  re- 
jnain  which  seems  to  hare  been  the  idea  of  the  judge  at 
the  circuit?  The  securities . which  were  held  beyond  the 
responsibility  of  the  debtor  himself  were  destroyed.  Re- 
garding the  usage  of  the  bank  in  keeping  its  accounts  with 
its  customers,  as  detailed  by  the  cashier,  we  may  safely  say, 
that  any  alteration  of  the  state  of  them  to  the  prejudice  of 
the  institution,  by  reason  of  the  discount .  of  new  paper 
should  be  deemed  a  parting  with  value  therefor,  within  the 
meaning  of  the  rule  of  law.  It  was  urged  on  the  argu- 
ment, that  there  was  no  evidence  that  these  securities  were 
cancelled  in  consequence  of  the  receipt  of  the  note  in  ques- 
tion ;  but  this  is  most  obvious,  as  well  from  the  course  of 
dealing  as  the  testimony  of  the  cashier. 

New  trial  granted* 
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Griffith  anil  others  vs.  Heed  &  Dixson. 

A  hiU  of  exchange  importa  that  a  debt  is  due  from  the  drawee  to  the  drawer, 
which  h  aMigned  to  the  payee  of  the  bill ;  and  if  the  drawee  accepts  it,  ie 
aD  ackDOwledg^ment  on  hie  part  that  A«  has  funds  of  the  drawer  in  hia 
hands  to  the  amoant  of  the  biU.  When  the  bill  is  paid  and  taken  up  by 
the  dim  wee,  it  ceases  to  be  obligatory  upon  any  of  the  partiea.^ 

The  pr^aamption  that  the  drawer  has  funds  in  the  hands  of  the  drawee,  may 
be  rebntted  ;  the  drawee  may  show  that  he  accepted  and  paid  the  bill /or 
the  accommodation  of  the  drawer,  and  then  in  the  absence  of  any  express 
irttpalation,  the  law  will  imply  an  undertaking  0n  the  part  of  the  drawer  to 
indemnify  the  acceptor,  who,  on  ihio  implied  Migatum  may  have  an  ac- 
tion against  the  drawer-^frol  not  onihe  hill  itoelf 

Where  a  bill  is  drawn  by  one  perK>n  upon  another,  and  a  third  party  sab- 
scribes  his  name  under  that  of  the  drawer,  adding  the  word  eurety  to  his 
signature,  the  undertaking  of  such  third  party  is  with  the  payee  or  euhee- 
quent  holder,  that  the  bill  shall  be  accepted  and  paid  ;  but  he  incun  no  ob- 
ligatioii  whatever,  either  espress  or  implied,  tn  the  drameeaM  v 

Motion  to  set  aside  report  of  referees.  The  declaration 
contained  the  common  money  counts.  The  suit  was  com- 
menced by  declaration,  which  was  served  on  the  defendant. 
Reed,  only.  The  plaintiffs  are  commission  merchants  in 
the  city  of  New  York.  The  defendant,  Dixson^  in  the  fall 
of  1835  and  the  year  following,  resided  at  Rict^n|Qnd,  Onta- 
rio county,  and  was  largely  engaged  in  manufacturing  flour, 
which  was  sent  to,  and  sold  by  the  plaintiffs,  in  New  York. 
From  time  to  time  Dixson  drew  bills  on  the  plaintiffs  to  a 
large  amount,  which  the  plaintiffs,  as  they  alleged,  paid  and 
took  up,  without  having  funds  belonging  to  Dixson  in  their 
hands.  On  several  of  the  bills  JReed  was  a  joint  drawer 
with  Dixson,  c»  his  surety.  There  were  other  bills  drawn 
by  Dixson,  with  other  individuals  as  his  sureties^  against 
whom  also  actions  were  brought.  In  this  case,  the  plaintiffs 
gave  in  evidence  two  bills,  both  substantially  alike,  though 
of  different  dates,  one  of  which  was  as  follows :  "  W.  Rich- 
mond, 25th  April,  1836.  $2000.  Three  months  after  date, 
please  to  pay  to  the  order  of  H,  K.  Sanger,  Esq.  cashier, 
two  thousand  dollars,  for  value  rec'd,  and  charge  to  ac. 
of  your  ob't  servU.  (Signed)  John  Dixson.  John  P.  Reed, 
surety.    To  Messrs.  E.  &  J.  Griffith  &  Co.  Com.   Mer- 
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chants.  New  York."  Sanger,  the  payee  of  the  bills,  was 
the  cashier  of  the  Utica  Branch  Bank,  at  Canandaigua.  The 
drafts,  on  the  day  they  respectively  bear  date,  were  discount- 
ed by  the  Branch  Bank,  for  the  account  of  Dixson,  aAd  the 
proceeds  paid  to  him.  • 

As  the  drafts  were  from  time  to  time  paid,  the  plaintifib 
charged  them  in  their  books  to  Dixicn.  On  the  part  of  the 
defendant,  Reed^  it  was  insisted  that  the  proceeds  of  3224 
barrels  of  flour,  amounting  to  ^1^8  16,  which  the  plain- 
tiffs had  received  and  sold,  were  applicable  to  the  pajrment 
of  these  drafts.  This  would  satisfy  all  the  drafts  signed  by 
the  sureties  of  Dixson.  The  plaintiffs  insisted  that  the  pro- 
ceeds of  the  flour  in  question  belonged  to,  and  had  been  paid 
over  to  the  house  ot  H.  ^  D.  Griffith  ^  Co.  of  Robh^r. 
On  this  and  other  controverted  questipns  of  fact,  it  is  unne- 
cessary to  set  forth  the  evidence.  If  the  facts  were  as  the 
plaintiffs  alleged,  the  defendant,  Reed,  still  insisted  that, 
having  signed  as  a  surety  fcHr  Dixson,  he  was  not  liable  in 
this  action.  The  referees  thought  otherwise,  and  reported  in 
favor  of  the  plaintiffs. 

A.  TForcfen,  for  defendant. 

a  Hastings  ^.M.  T.  Reynolds^  for  plaintiffs. 

By  the  Courtj  Bronson,  J.  If  we  assume  that  the  plain- 
tifEs  are  right  on  all  the  controverted  questions  of  fact  in  the 
case,  they  must  still  fail  in  their  action.  If  they  were  in 
truth  acconunodation  acceptors  and  had  no  funds  applicable 
to  the  payment  of  theap  bills,  their  remedy  is  against  Dizsoni 
the  principcU^  for  whose  accommodation  they  accepted ;  and 
not  against  Reed  the  surety. 

As  an  original  question,  it  would,  perhaps,  be  well  that  a 
man  should  never  be  allowed  to  become  a  party  to  commer- 
cial paper  as  a  surety-^ox  mther,  that  his  character  of  surety 
should  be  wholly  disr^arded.  But  it  is  quite  too  late  to 
agitate  that  question  in  this  state.  It  has  been  long  settled 
that  a  man  may  become  a  party  to  a  promisisory  note  or  bill 
of  exchange  as  a  surety,  and  that  he  is  entitled  to  all  the  pri- 
vileges applicable  to  that  character,  as  fully  as  though  he  * 
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were  surety  in  a  different,  form  of  contract.  Pain  v.  Pack* 
ard,  13  Johns.  R.  174:  King  r.  Baldvnn,  IT-  id.  384. 
Manchester  Iron  Co.  y.  Svjeetingf  10  Wendell,  162.  IRif- 
man  v.  Hulbert^  13  id-  37'5.  Harris  v.  Wamm-y  ii,  401. 
These  remarks  do  not  apply  to  an  endorser;  for  though 
be  is  in  the  nature  pf  a  surety,  he  is  not  for  all  purposes 
entitled  to  that  character.  Trimble' \.  Thorn^  16  Johns. 
R.  152.  Beardsley  y.  Warner,  6  Wendell,  610.  S.  C.  in 
error,  8  id.  194.  When  jt  does  not  appe^  en  the  face  of 
the  paper  that  the  party  is  a  surety,  notice  of  the  character 
in  which  he  contracted  must  of  course  be  brought  home  to 
the  holder  before  he  can  be  affected  by  it.  In  this  case  the 
character  in  which  Reed  contracted  appeared  on  the  face 
of  the  bill,  and  every  one  into  whose  hands  it  came  .was 
bound  to  know  that  JDixsqp  was  the  principal,  and  Reed  his 
surety. 

Although  the  relation  of  principal  and  surety  between  the 
joint  drawers  could  not  affect  the  ordinary  rights  and  re- 
medies of  the  holder,  yet,  under  certain  circumstances,  the 
surety  might  be  discharged,  although  the  principiU  should 
remain  liable.  If,  for  example,  the  bill  had  been  protested 
for  non-payment,  the  holder  pould  not  safely  treat  with 
Dixson  in  any  way  which  should  prejudice  Reed ;  and  if 
the  holder,  after  a  request  to  enforce  his  remedy  against 
the  principal  while  he  was  able  to  pay,  should  neglect  to 
do  so  until  he  became  insolvent,  the  surety  would  be  dis- 
charged. This  doctrine  will  be  found  in  the  cases  already 
cited. 

To  understand  the  effect  which  the  relation  of  principal 
aijd  surety  between  the  drawen?  will  have  upon  the  accep- 
tors, It  will  be  proper  to  consider  very  briefly  the  nature  and 
oflke  of  a  bill  of  exchange. 

A  bill  of  exchange  imports  that  a  debt  is  due  from  the 
drawee  to  the  drawer,  which  is  assigned  to  the  payee  of  the 
bill ;  and  if  the  drawee  accepts,  it  is  an  acknowledgment  on 
his  part  that  he  has  funds  of  the  drawer  in  his  haiids  to  th^ 
amount  of  the  bill.  The  presumption  of  funds  in  the  hands 
of  the  acceptor  is  conclusive  as  between  him  and  every  bona 
fide  holder  of  the  paper;  and  it  is  so  strong  in  favor  of  the 
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drawer,  that  when  the  bill  is  payable  to  Iiis  own  order,  he 
may,  like  any  other  holder,  maintain  an  action  on  the  bill 
against  the  acceptQr.  The  undertaking  pf  the  drawer  is^ 
that  the  bill  shall  be  accepted  and  paid  by  the  drawee,  and 
on  acceptance  .his  undertaking  becomes  collateral  \o  that  of 
the  acceptor,  .who  is  then  regarded  as  the  principal  debtor. 
The  primary  resort  for  payment  is  to  the  acceptor,  ai^d  it  is 
only  on  his  default  and  after  due  notice  to  the  drawer,  that 
the  latter  becomes  liable  to  pay  the  holder.  When  the  bill 
is  paid  and  taken  up  by  the  drawee,  it  ceases  to  be  obliga- 
tory upon  any  of  the  parties ;  it  has  performed  its  office^ 
and  is  no  better  than  a  piece  of  blank,  paper,  except  as  the 
memorial  of  a  past  transaction.  These  principles  are  so 
nearly  elementary,  that  I  shall  only  xeifer  to  a  few  cases. 
Cruger  v.  Armstrongs  3  Johns.  Cas.  5,  Sifnmmis  v.  Par* 
menter,  1  Wils.  185.  Vere  v.  Leyxis.'i  T. R.  182.  Thomp- 
Mon  V.  Morgan,  3  Campb.  101.  Rayborg  v.  Peyton^  2 
Wheat.  385.  Chitty  on  Bills,  Phila.  ed.  1826,  I,  182.  a 
Stark.  Ev.  30^  275. 

.  The  presumption  that  the  drawer  has  funds  in  the  bands 
of  ttie  acceptor  may  be  rebutted.  The  drawee  may  show 
that  he  accepted  and  paid  the  bill  for  the  accomniodation  of 
the  drawer ;  and  then,  in  the  absence  of  any  express  stipu- 
lation, the  law  will  imply  an' undertaking  on  the  part  of  the 
drawer  to  indemnify  the  acceptor.  On  this  implied  obliga- 
tion the  acceptor  may  have^an  action  against  the  drawer,  but 
not  &n  the  bill  itself/  Young  v.  Hockley,  2  Wils.  346. 
ChUton  V.  Whiffin,  id.  13.  Chitty  on  Bills,  344,  410.  Chil- 
ty,  jun.  on  Bills,  38,  40.  2  Stark.  £v.  276.  As  between 
the  drawer  and  the  drawee,  the  bill  is  a  mere  request  or 
direction  to  ])ay  money ;  it  never  speaks,  as  it  does  between 
other  parties,  the  language  of  contract,  or  imports  any  obli^ 
gation.  When  the  acceptor  sues,  whether  he  declares  spe- 
cially on  the  implied  promise  to  iudemnify^  or  generally  fov 
money  paid,  the  bill  itself  is  not  the  foundation  of  the  ao* 
tion  ;  it  is  but  an  item  of  evidenee.  So  if  one  nian  lend  his 
own  note  to  another,  and  is^  afterwards  obliged  to  pay  and 
take  it  up)  the  law  will  imply  a  promise  on  the  part  of  the 
borrower  to  indemnify  the  maker;  but  surely^,,  the  nokaker 
Vol.  XXI.  64 
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could  not  sue  the  bprrower  on  the  note  itself.  The  thing  is 
preposterous.  It  would  be  no  less  absurd  to  suppose  that  an 
accoQimpdatioo  acceptor  can  maintain  an  action  against  the 
drawer  on  the  bill  itself.  When  a  note  is  paid  by  the  ma- 
ker, or  a  bill  by  the  acceptor,  its  Titality  is  gone.  It  ceases 
to  be  a  binding  contract  upon  any  one. 

In  the  case  at  bar,  the  plaintiffs  have  not  thought  of  su- 
ing on  the  bill.  They  go  on  an  implied  assumpsit  to  refund 
the  money,  which  they  say  springs  out  of  the  fact  that  they 
paid  the  bill  without  having  funds  of  the  drawers  in  their 
hands. 

This  brings  us  to  an  insuperable  difficulty  in  the  way  of 
maintaining  this  action.  Reed  is  a  surety^  and  the  plaintiffii 
seek  to  charge  him,  not  on  the  contract  ^nrhich  he  made,  bnt 
on  one  which  they  say  may  be  implied  by  law.  No  ease 
was  mentionecl  on  the  argument,  nor  do  I  know  of  any 
where  the  law  will  imply  a  promise  or  obligation  against  » 
surety.  He  is  bound  by  his  express  contract,  and  by  that 
only.  Had  the  bill  been  protested  for  non-payment,  the 
payee  or  other  holder  could  treat  him  as  one  of  the  joint 
drawers,  and  have  a  remedy  on  the  bill  itself.  His  under- 
taking was,  as  we  have  already  seen,  that  the  bill  should  be 
accepted  and  paid.  That  was  his  contract,  and  he  was 
bound  by  it.  But  he  niade  no  agreement  whatever  with 
the  drawees  of  the  bill.  See  Douglass  v.  Reynolds^  7  Pe- 
ters, 113. 

)  If  this  seems  a  narrow  view  of  the  question,  let  us  see 
what  was  the  fair  import  of  the  transaction.  And  first,  what 
was  the  language  of  the  bill  to  those  who  took  It?  The 
payee  and  etrery  other  holder,  on  observing  that  Reed  was  a 
surety,  would  at  once  read  the  bill  thus :  Dixson  is  the  prin- 
cipal ;  it'is  a  debt  due  to  him  thiaX  the  bill  purports  to  trans- 
fer ;  it  is  Dixson,  and  he  alone,  that  has  dealings  with  the 
drawees.  But^  for  the  purpose  of  inducing  us  to  discount  and 
advance  money  on  the  bill,  Reed  has  become  the  surety  of 
Dixson,  and  both  agree  that  the  bill  shall  be  accepted  and 
paid  by  the  drawees.  If  not  paid,  we  shall  have  a  remedy 
against  both  ;  but  we  must  takeccire  not  to  have  any  negotia- 
tions with  the  princifwd  which  may  prejudice  the  surety. 
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And  here  I  may  remark  that  Reed,  as  well  as  every  one 
else,  bad  a  right  to  suppose  tliat  Dixson  had  fund^  in  the 
hands  of  the  drawees. 

'What  was  the  langiijfge  of  the  bill  to  the  drawees  when 
it  was  presented  to  them?  They  could  not  but  read  it 
thiis^-lDixsoh  is  the  principal---he  draws  on  us,  and  Reed 
has  lent  his  name  as  a  surety.  Dixson  agreed  with  the 
holder  .that  we  should  accept  and  pay,  and  Reed  was  a  sure- 
ty for  the  performance  of  that  contract;  he  became  siich 
surety  for  the  purpose  of  inducing  the  payee  to  discount  the 
bill  and  advance  the  money  to  Dixson.  The  bill  is  not 
drawn  on  the  funds  of  D.  &  R.,  but  on  the  funds  of  D.,  the 
principal.  If  we  pay  the  bill,  We  must  charge  the  money 
to  his  account.  If  he  has  no  fdnds  with  us,  and  does  not 
provide  them,  we  must  look  to  him  on  the  implied  under- 
taking to  refund  the  money.  Now  this  is  precisely  the  way 
in  which  the  plaintiffs  did  tead  and  reasofi  upon  this  bill. 
They  bad  dealings  with  Dixson — they  understood  that  the- 
bill  was  drawn  on  his  account,  and  to  him  they  charged  the 
money.  They  judged  rightly  in  doing  so.  The  afterthought 
of  bringing  this  action  was,  to  say  the  least  of  it,  a  mistake. 

I  have  noticed  the  two  facts  that  Dixson  had  dealings 
with  the  plaintiffs  and  that  they  charged  the  money  to  his 
account,  for  the  purpose  of  showing  that  they  have  not  been 
misled.  They  did  not  pay  the  bill  \inder  any  impression 
that  they  could  resort  to  Reed  and  compel  him  to  Tefuad 
the  money.  But  I  do  not  consider  those  facts  material  in 
making  out  a  legal  defence.  When  they  saw  on  the  face 
of  the  bill  that  one  of  the  joint  drawers  was  a  surety  for 
the  other,  they  were  bound  to  know  that  they  accepted  and 
paid  for  and  on  account  of  the  principal,  and  him  only. 

We  were  told  on  the  argument  that  the  original  theory 
of  a  bill  of  exchange,  which  supposes  funds  in  the  hands  of 
the  drawee,  is  no  longer  true ;  but  bills  are  now  more  com- 
monly drawn  without,  than  with  funds ;  and  that  our  ad- 
herence to  the  old  doctrine  would  shake  a  niuUitude  of  com- 
mercial transactions.  It  is  no  doubt  true  that  bills  are  now 
very  commonly  drawn  for  purposes  quite  wide  of  their 
appropriate  office,  and  I  think  it  equally  true  that  this  mode 
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of  creating  credit  had  led  to  the  most  mischievous  conse- 
quences.   The  evil  began  to  be  seen,  and  felt  many  years 
ago.    In  Pentum  v.  Pocock,  5  Taunt  192^  Mansfield,  Ch. 
J.,  said/  *^  the  paying  respect  to  accommodation  bills  i3  net 
what  one  would  wish  to  do,  seeing  the  tnischiefs  arising 
from  them;^'  and  Heath,  J.,  sai)d|    '^the  courts  had  gone 
much  too  far  in  lending  support  to  these  mischievous  infitn;i<* 
ments,  the  evils  resulting  from  which  we  see  every  day.*' 
Mr.  Chiity,  in  the  6th  edition  of  his  treatise  on  bills,  says — 
<*  The  per<aicioiis  effects  of  a  fabricated  credit  by  .the  undue 
use  of  accomniodation  bills  of  exchange,  drawn  out  of  the 
ordinary  course  of  trade,  have  been  too  much  £elt  to  require 
any  observation ;  the  use  of  them  wh&te  there  is  no  real 
,  demand  subsisting  between  the  pai^ties,  is  injurious  to  the 
public  as  well  as  to  the  parties  concerned  in  the  n^otia- 
tion."     P.  4.  .  If.  he  were  now  to.  review   this  opinion, 
whether  standing  on  this  or  the  othpr  side  of  the  Atlantic, 
he  would  find  no  occasion  to  question  the  severity  of  the 
judgment  which  he  pronounced  in  1822  upon  this  species  of 
paper.    Tlie  portentous  cloud  which  at  this  moment  hangs 
over  the  whole  commercial  wor4d,  has  gathered  much  of  its 
fearful  aspect  from  the  modern  practice  of  fabricating  credit 
by  means  of  bills  drawn  out  of  the  ordinary  course  of  trade. 
There  is  nothing,  then,  in  the  fact  that  accommodation 
tills  are  in  common  use  which  should  induce  us  to  give 
them  any  new  sanction.    We  do  not  deny  their  validity. 
We  only  adhere  to  an  old  and  well  established  rule  of  law. 
Although  many  bills  are  drawn  where  there  is  no  real  de- 
nuuid  subsisting  between  the  parties,  we  cannot  presume 
that  such  is  always  the  case  ;  and  if  we  could,  we  cannot 
imparts  new  quality  qr  force  to  the  instrument,  and  make 
it  speak  the  language  of  contract  as  between  the  drawer  and 
the  drawee.     We  must  go  this  length  before  the  plaintifis 
can  make  out  a  cause  of  action  against  the  surety. 

Report  set  aside. 


ALBANY,    OCTOBER,  1839.  509 


The  People  v.  Kathbun. 


The  People  vs.  Rathbun/ 

The  uttering  and  puhlisking  a  promissory  note  with /or^ec2  «fi<forf MiMnto  np- 
<m  it,  is  an  o0ence  within  the  statute   against  forgery,  although  the  pass- 
ing of  the  note  is  accompanied  with  communications  which  would  exone- 
rate the,  entiorsecs  if  the  endorsements  were  genuine  ;  if  "by  possibility  th« 
endorsers  may  be  injured,  the  crime  is  perpetrated. 
The  crime  qI uttering  and  publishing h  not  complete  until  the  paper  is  trans- 
ferred and  comes  to  the  hands  or  possession  of  some  person  ofher  than  the 
"felon,  his  agent  or  servant ;  vhos  where  a  note  with  forged  endonements 
-is  sent  by  the  felon  per  mail  .from  onq  eojunty  to  an  individuaUn  another   I 
couMttf,  for  the  purpose  ef  obtaining  ^re^lit  upon  it,  the  crime  is  not  con-   I 
summated  until  the  note  is  received  by  the  person    to  whom  it  was  sent ; 
and  the  proper  place  of  trial  is  the  county  to  which  the  note  was  sent.  | 

In  respect  to  misdemeanors,  wliere  part  of  the  offence   is  committed  in  oao 
.  county  and  part  in  another,  the  rule  of  4aw  in  respect  to  .the  venue  is  other- 
wise ;  then  the  trial  may  be  had  in  either  county. 
On  a  charge  of  uttering  and  publishing  a.  promissory  note  with  the  names  of 
several  persons  upon  it  as  endorsers,  all  which  endorsements  are  alleged  to 
be  forged,  it  is  not  neeeisary  for  the  ptirpose  of  sustaining  the  indictmeolt 
to  prove  all  the  endorsements  to  he  forgeries  ;'it  is  oDough  that  one  or 
more  are  shown  to  be  fi^geri^es.  - 
It  Seems,  that  the  utteringYktr^  of  a  counterfeit  foreign  bt^nk  bill,  the  circular 
tion  of  which  is  made  illegal  by  statute,  would  be  deemed  an  offence  With- 
in the  statute,  if  laid  to  have  been  passed  with  the  intent  to  defraud  the 
bank  ;  though  the  indictment  Would  "be  bad  if  laid  to  have  been  passed  with 
the  intent  to  defraud  the  receiver  of  the  bill. 
The  forming  and  expressing  an  opinion  by  a  juror  upon  the  guilt  or  inno- 
cence of  a  party  on  trial  for  a  felony,  is  a  principal  cause  of  challenge  ;  the 
mere  forming  of  an  opinion  is  enough. 
Vhere,  on  atrial  for  felony,  the  prisonerby  his  counsel  consents  to  substitute 
the  court  fot  triors,  upon  challenges  to  jurors,  such  consent  cannot  after- 
Wards  be  revoked  and  adem&ad   made  that  a  challenge  to  jurors  shall  be 
passed  upon  by  triors,  especially  after  the  challenge  has  been  passed  upon 
by  the  court. 
A  bill  of  exceptions  lies  for  refusing  triors,  or  upon  any  question  ariidng  upon 

a  challenge  to  jurors,  in  a  case  where  triors  m»fbe  demanded. 
It.i8  ceimpetent,in  support  of  a  prosecution,  to  prove  that  the  prisoner  advis- 
ed an  aeeomplice  to  break  jail  and  make  his  escape. 
Evidence  that  the  prisoner  refused  to  escape  and  go  beyond  the  reach  of  the 
process  of  this  state,  after  being  apprized   of  the  charge  brought  against 
him,  although  he  was  advised  to  do  so,  and  it  was  entirely  practicable  to 
have  made  his  escape  is  inadmissible. 
Om  the  tiial  of  an  iiidiotment,  as  well  as  of  a  civil  action,  it  is  competent  to 
the  judge  to  express  his  opinion  to  the  jury  upon  the  weight  of  the  evidence^ 
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provided  that  such  opinion  be  not  ezpreased  in  the   form  of  a  direction  af 

matter  of  law  ;  whilst  what  is  said  is  merely  advisory,  the  eliarge  will  «isl 

be  reviewed. 
Wbdther  a  jury  in  a  criminal  case  are  concluded  by  the  instractions  of  thd 

judge  upon  matter  of  lawt  or  whether  they'  afe  ihe  sole  judges  of  th»  law^m 

well  as  the  factf  of  the  case,  quare.         ^ 
Observations  as  to  the  proper  mfitter  pfa  bill  of  exceptions  in  a  criminal 

case. 

Indictment  Tor  forgery.    Benjamia  Rathbun,  the  pris^D- 
er,  being  in  the  city  of  New   York,  enclosed  in  a  letter  di- 
rected to  David  E.  IBvanSj  of  Batavia,  in  the  <x>uftty  ^ 
Genessee,  fhree  promissory  notes,  of  ^000  each,  drawn  by 
himself,  and  purporting  to  be  endorsed  by  eleven  indivi- 
duals^ to  whom  the  notes  were  made  payable ;  desiring  Mr. 
Evans  to  make  and  send   to   him   three  notes  of  similar 
■amounts,   drawn  by  Mr.   Eyans,   payable  to  the  prisoner, 
.and  to  keep  the  notes  sent  to  him  for  his  indemnity.    The 
letter,  with  its  inciosures,  was  post  marked  at  New  York 
^n  13th   April,   1836,  and  was  received  by  Mr.  Evans  at 
Batavia.    The  prisoner,  previous  te  this  time,  had  been  a 
resident  at  BiifTalo,  and  engaged  in  very  extensive  business 
operations.      Mr.    Evans   made    and  sent  his  notes  as  re* 
-quested.    Subsequently  it  was  discovered  thart  the  enc/oT^g-  ' 
merits  upon  the  notes  sent  to  Mr.  Evans   were  forgeries 
.and  at  the  Genessee  oyer   and    terminer,  held  in  October, 
1836,  the  prisoner  was  indicted  for  tlie  felony  committed  by 
iiim.      The  indictment  contained  several  counts*  charging 
the  offence  in  different  forms.    The  third  eountt  charging 
!)the  prisoner  with  uttering  and  publishing  one  of  the  notes, 
^describing  it  as  a  note  dated  at  Buffalo,  on  the  15th  April, 
1836,  made  by  the  prisoner,  for  the  sum  of  $500(J,  payable 
At  the  Manhattan  Bifnk,    iii   the  city  of  New  York,  four 
months  after  date,  to  the  order,  of  Hiram  Pratt^  and  ten 
^ther  individaals,  tmi  purporting  to  he  endorsed  by  ihepay^ 
*ees^  he  knowing  the  endorsements  to  be  forged,  with  the  in- 
tent to    defraud  the  individuals  whose  names  appeared  as 
•endorsers.   'The  trial  came  on  in  September,  1838,  at  the 
<5enessee  oyer  and  terminer,  before  the  Hon.  Nathan  Day- 
'TON,  one  of  the  circuit  judges,  and  his  associates. 
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Before  calling  the  juror%  it  was  suggested  by  the  court 
that  if  objections  were  taken  to  jnrors  called,  either  party 
had  a  right  to  have  triers  appointed  to  pass  upon  the  facts, 
and  determine  whether  the  jurors  were  or  were  not  iniiffer- 
etU  ;  but  if  this  were  not  insisted  on^  it  would  be  more  con- 
venient and  perhaps  desirable,  under  the  circumstances  of 
the  trial,  to  have  each  juror,  when  called  and  appearing, 
sworn  to  answer  suck  questions  as  should  be  put  to  him  re- 
lative to  his  having  formed  and  expressed  an  opinion  as  to 
the  gtiilt  or  innocence  of  the  prisoner,  of  the  charges  upon 
which  he  was  to  be  tried.  No  objection  being  made  to  this 
proposition  by  counsel  on  either  side,  each  juror  who  ap- 
peared was  sworn  and  examined  as  to  his  having  formed  or 
expressed  an  opinion  as  to  the  guilt  or  innocence  of  the  pri* 
soner.  Afiter  th^  regular  panel  was  exhausted;  Elijah  Grey, 
who  had  been  summoned  as  a  talesman,  being  called,  the 
counsel  for  the  prisoner  interposed  a  challenge  against  his 
sitting  as  a  jaror^  on  the  ground  thai  he  was  not  an  indiffer- 
ent juryman,  but  had  formed  and  expressed  an  opinion 
against  the  innocence  of  the  prisoner.  On  being ,examined| 
he  testified  that  he  had  neither  formed  nor  expressed  an  opin« 
^ion  as  to  the  guilt  or  innecienoe  of  the  prisoner ;  that  he  had 
conversed  but  little  on  the  subject  before  coming  to  Batavia 
to  court,  but  that  be  had  heard  some  conversation  in  the 
tavern  at  Batavia  tinee  he  had  come  to  court ;  that,  in  the 
morning  before  he  was  summoned,  some  person  might  have 
said  tcr  him  that  if  public  opinion  was  to  prevail,  Rathbun, 
had  he  been  a  poor  man,  would  have  been  in  state's  prison 
long  since  ^  that  he  believed  such  a  remark  was  made,  and 
thaC  he.  Grey,  might  have  assented  that  such  was  the  public 
opinion ;  but  that  be  had  long  since  learned  the  impropriety 
of  making  up  an  opinion  on  hearsay  reports,  and  had  not 
made  up  any  in  this  ease.  The  counsel  for  the  defendant  then 
objected  that  Grey  was  not  an  impartial  juryman  in  the  cause, 
and  moved  that  tri&rs  should  be  appointed.  The  court  denied 
the  motion,  and  decided,  that  after  ,the  counsel  had  examined 
a  juryman  on  oath  before  tfhe  court  without  asking  for  triors. 
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it  was  too  late  to  call  for  them,  and  that  the  defendant  had 
waived  his  right  to.  have  triors  appointed ;  that  the  court 
were  then  the  triors.  The  court  overruled  thie  challenge 
and  objection  of  the  defendant's  counsel,,  and  decided  that 
Grey  was  an  indifferent  juror,  and  he  wa^- sworn  of  the  ju- 
ry accordingly.  The  prisoner's  cobnsel  excepted  on  the  two 
last  points,  upon  the  ground  stated  in  the  c-hallenge  and  pb- 
jections.  ,  .  '      * 

Mr.  Evans,  the  ipdividual  to  whom  the  notes  were  sent 
by  the  prisoner,  testified  that  the.  note  in  question,  with  two 
others  just  like  it,  were  enclosed  in  a  letter  of  the  prisoner, 
dated  New  York,  13lh' April,  1836,  together  with  three  other 
notes  to  be  signed  by  himself  and  sent  in  exchange,  which 
he  signed  and  sent  accordmgly.  The  letter  mentioned  that 
the  three  endorsed  notes  (all  having  on  them  the  same  elevea 
names  as  endorsers  with  those  oii  the  note  in  question)  were 
got  for  a  special  purpose  ;^  that  for  certain  reasons  it  was 
desirable  to  change  the  shape  of  the  paper,  and  requested 
Evans  to  lay  the  three  notes  (with  many,  endorsers)  in  hi» 
private  desk,  and  sign  and  remit  the  three  blank  notes,  which 
were  for  the  same  amount.  -The  letter  stated  that  he  had 
not  time  id  make  a  change  of  such  a  number  of  endonsers^ 
and  the  notes  1)eing  for  a  s])ecified  purpose,  if  known  to  some 
of  them  that  other  use  was  made  of  their  names,  it  might 
create  some  feeling.  The  three  iiot«s  with  eleven  endorsers 
were  read  in  evidence.  Eight  of  the  individuals  whose 
names  appeared  as  endorsers  on  the  note  were  celled  ens  wit- 
nesses on  the  part  of  the  prosecution,  and  proved  the  signa- 
tures, purporting  to  be  subscribed"  by  them,  to  be  forgeries  ; 
and  the  genuineness  of  the  endorsements  of  the  three  other 
paye^  was  negatived  by  the  testimony  of  several  witnesses, 
who  spoke  from  their  knowledge-  of  the  hand-wiitmg  of  the 
parties. 

The  participation  of  the  prisoner  in  tiie  forgery  was  sought 
to  be  shown  by  Rathbun  Allen,  who  admitted  that  be  wa» 
an  accomplice,  and  it  was  sought  to  corroborate  his  testi- 
mony by  a  letter  of  the  prisoner  and  memoranda  made  by 
him  in  the  course  of  his  business;  the  letter  being  dated  at 
the  city  of  New  York,  April  12,  1836,  and  directed  to  Ly- 
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ttiaQ  Rathbun,  and  which  it  was  contended  related  to  the 
forgery  in  question,  or  to  other  forgeries  or  attempted  for- 
geries of  other  paper,  shortly  before  or  shortly  after  that  in 
question  was  made«  Allen's  testimony  tended  to  st  •  w  that 
it  was  made  at  the  Franklin  House  in  New  York,  about  the 
12th  of  Apri)^  1836.  The  letter  and  m6nK)randa  were 
objected  to  a^  irrelevant,  but  admitted,  and  the  pri^ontsr's 
caunsel  excepted.  They  contained  obscure  directions  and 
allusions,  which  it  was  insisted  the  jury  might  regard,  in 
connection  with  other  facts,  as  circumstances  tending  to 
make  out  the  scienter.  The  prisoner's  explanations  how 
'  forgeries  had  been  carried  on  in  his  business  were  also 
received  in  evidence  against  him,  though  objected  to  and 
an  exception  taken.  He  said  they  began  without-  his 
knowledge,  and  on  discovering  them  he  could  not  at  once 
check  their  cpurse  and  disembarrass  himself  irofn  them. 
Evidence  was  also  given  on  the  part  of  the  prosecution,- that 
the  prisoner  advised  Rathbun  Allen  the  accomplice;,  whilst 
Allen  was  in  prison,  to  break  jail  and  escape :  this  evidence 
was  objected  to  and  an  exception  taken  to  its  admission. 

The  prosecution  resting,  the  prisoner's  counsel  moved  the 
court  to  direct  his  acquittal  on  the  third  count:  1.  On  the 
ground  that  there  was  no  evidence  of  an  intent  to  defraud 
the  endorsers  a?  that  count  alleged ;  so  far  from  that,  the 
very  letter  enclosing  the  notes  to  Evans  negatived  such  in- 
tent. It  stated  substantially  that  the  endorsements  had 
been  obtained  for  the  prisoner's  accommodation,  and  for  a 
definite  object;  and  directions  were  given  in  the  letter  to 
divert  them  from  that  object :  which,  allowing  the  notes  to 
be  genuine,  would  discharge  the  endorsers..  2.  Because  the 
vQnue  should  have  been  laid  in  the  city  and  county  of  Nei0 
Yorkj  where  the  notes  were  mailed,  and  not  in>  Qenes^ee^ 
where  they  were  received.^  The  court  denied  the  motion. 

The  defence,  as.  opened  by  the  prisoner's  counsel,  was 
placed  on  several  grounds :  1.  That  the  names  of  the  seve- 
era!  endorsers  were  not  forged.  2.  If  they  were,  the  prisoner 
had  no  knowledge  of  their  being  so,  he  relying  on  his  finan- 
cial agentj  Lyman  Rathbun,  t6  procure  endorsers  for  him  at 
all  times,  himself  giving  no  attention  to  such  matters.    3, 
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that  Allen  was  not  to  be  believed.  EJvidence  was  accord- 
ingly given  tending  to  establish  these  propositions,  and  among 
others,  the  testimony  of  Lyman  'Rathbnn,  t^ken  under  a 
commission  at  Texas. 

It  had  appeared  that  the  prisoner  had,  in  July  or  August, 
1836,,  after  the  forgeries  were  imputed  to  him,  made  a  gen- 
eral assignment  of  his  property  in  trust  for  all  his  creditors ; 
and  it  was  proposed,  in  his  behalf,  to  prove  that  eUl  his  pro- 
perty had  been  taken  possession  of  by  his  assignees,  which 
was  overruled,  and  ah  exception  taken. 

It  was  also  proposed  to  prove,  that  after  such  imputation 
and  after  the  assignment  of  his  property  the  prisoner  was 
advised  to  escape  and  go  beyond  the  reach  of  the  process 
of  this  state,  and  that  he  refused  to  do  so,  although  it  was 
entirely  practicable  for  him  to  have  made  his  escape :  but 
the  court  refused  to  receive  the  testimony  ;  upon  which  an-' 
other  exception  was  taken. 

The  prosecution  gave  evidence  in  reply ;  and,  among  this 
were  a  series  of  twelve  letters,  part  of  which  were  written 
by  the  jH-isoner  to  Rathbun  Allen,  the  dates  ranging  from 
the  10th  of  March  to  the  1st  of  April,  1836 ;  and  also 
letters  from  him  to  Lyman  Rathbun,  ranging  from  that  date 
to  the  19th  of  April,  1836.  These  were  proposed,  L  a« 
showing  his  intimate  knowledge  and  particular  supervision 
of  his  pecuniary  concerns,  as  well  before  as  after  the 
13th  of  April,  1836 ;  2.  as  to  some  of  them,  in  order  to 
show  the  defendant's  knowledge  that  the  names  were 
forged  ;  and  3.  to  corroborate  the  testimony  of  Allen.  They 
were  objected  to,  especially  those  written  after  the  endorse- 
ments in  question  were  made  ;  but  they  were  all  received^ 
and  the  defendant's  counsel  excepted. 

The  prosecution  then  introduced  in  evidence  certain 
memoranda,  some  in  ink  and  some  in  pencil,  which  witnesses 
gave  their  opinion  were  in  the  prisoner's  hand- writing. 
These  were  objected  to,  as  neither  sufficiently  proved  nor 
relevant;  but  were  received,  and  the  defendant's  counsel 
excepted. 

The  testimony  being  closed,  the  defendant's  counsel  in- 
sisted to  the  jury,  that  the  three  grounds  of  defence  stated 
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in  the  opening  had  been  sustained ;  that  none  of  the  counts, 
save  the  third,   could   with    any   propriety   be  insisted  as 
made  out  in  proof;  and  as  to  that,  the  vemie*  was  wrong  ; 
ntx*  was  ther^  the  least  proof  of  an  intei^t  to  defraud.    The 
counsel  also  insisted  that  the  forgery  couldnot  be  regarded 
as  proved  beyond  reasonable  doubt,  which  should  be  re- 
moved from  the  mind  of  the  jury  before  they  could  convict, 
Th^  court  chained  the  jury,    1.   That  the  venue  was  pro- 
perly laid  in  the  county  of  Genessee,    2.  That,  as  to  the  pri- 
soner's fraud  being  negatiyed  by  the  instructions  in  his  letter 
to  Mr.  Rvans,  the  court  had  already  expressed  an  opinion 
that  the  pl^eetion  toas  without  foundcUion.  That  the  case  was 
made  oiit,  whether;  the  endorsers  could,  on  genuine  paper, 
have  been  made  liable  or  not ;   if  Evans    could  hot  have 
collected  the  note  on  account  of  having  notice,  yet  such  a 
defence  must  depend  on  collateral  evidence ;  it  not .  appear- 
ing on  the  face  of  the  paper,  which  was  apparently  obliga- 
tory, and  thus  might  be  the  subject  of  the  offence  charged. 
Sueh  collateral  matter  furnished  no  ground  for  acquitting 
the  defendant,  whatever  might  be  its  efiecl  in  a  civil  suit 
against  the  endorsers.     Whether  Xhe   endorsements  we^re 
forged  was  for  ^he  jury  to  decide,  on  the  evidence,  which 
the  circuit  judge. iiiummed  up,  and  said  among  other  things, 
that  as  all  the  supposed  endorsers  resided  or  had  resided  in 
the  city  of  Buffalo,  it  would  be  easy  to  procure  testimony 
to  show  the  genuineness  of  the  endorsements,  if  they  were 
in  truth  genuine.    That  this  had  not  been  attempted.    That 
to  the  court,  the  proof  of  the  forgery  seemed  very  clear ;  that 
it  was  much  stronger  than  could  usually  be  expected  in  cases 
of  this  kind ;  but  that  it  belonged  to  the  jury  and  not  to  the 
court,  to  deterniine  whether  tbe  testimony  was  sufficient. 
As  to  the  prisoner's  knowledge :  if  he  had  the  forged  en- 
dorsements in  his  possession  and  uttered  them  as  true,  his 
knowledge  should  be  pre-sumed,-  so  far  as  to  call  on  him  for 
explanation,  especially  as  the  note  was  signed  and  negotia- 
ted by  him  personally*     The  notes  had  been  used  in  the  de- 
fendant's business  and  for  his  benefit,  and  he  appeared  to 
hav^  known  that  genuine  endorsements  on  like  notes  of  the 
same  date  \irereau  the  hands  of  the  trust  company.    Here 
the  jndge  adverted   to  various   proofs   showing   the  pri- 
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doner's  knowledge  of  the  ftiancial  branches  of  his  business ; 
and  expressed  the  opinion  of  th^ 'court,  that  independent  of 
R.  Allen's  testimony,  the  evidence  appeared  yery  strongly 
to  show  the  prisoner's  knowledge  that  the  endorsements 
were  forged  when  he  passed  the  note,  Hq  left  it  to  the  ju- 
ry to  say  how  far  Allen,  the  accomplice,  stoo3  corroborated 
by  other  evidence;  and  remarked,  that  tf  he  hod  testified 
truly,  his  testimony  went  greatly  t©  strengthen  the  evidence 
of  knowledge  in  the  prisoner.  ^  That  the  jury  would,  on  the 
whole  evidence,  decide  upon  the  question  of  knowledge. 
After  remarking  upon  other  evidence,  the  judge  told  the  jury 
they  wefe  to  make  up  their  own  opinions  upon  the  law  and 
fact  of  the  case.  TTiat  if,  upon  the  whole  evidence,  they 
believed  the  defendant  passed  the  note  to  Mr.  Kvans  in  the 
manner  described  by  him,  tliat  the  endorsements  were 
forged,  and  the  prisoner  at  the  time  knew  of  the  forgery  and 
uttered  them  as  genuine,  the  jury  might  find  him  guilty  un- 
der the  third  count  in  the  indictment. 

The  counsel  for  the  prisoner  excepted  to  the  charge  in 
the  above  respects,  and  in  several  others  wherein  the  court 
intimated  or  subnfilted  to  the  jury  that  certain  facts  might 
aid  them  in  drawing  certain  conclusions.  Other  exceptions 
denied,  in  many  pfirticulare,  that  the  court  had  correctly 
apprehended  the  force  of  certain  sets  of  facts  or  the  force  of 
the  testimony  of  certain  witnesses,  which  it  appeared  by  the 
bill  of  exceptions  to  have  been  ascribed  to  such  facts  or  testi- 
mony in  the  charge  to  the  jury.  Again  f  othei:  exceptions  de 
nied  that  certain  consequences  could  be  drawn  from  certain 
facts  of  the  case  ot  the  testimony  of  certain  witnesses,  which 
did  not  appear  in  the  bill  of  exceptions  to  have  been  even 
hinted  at  by  the  charge  in  the  manner  or  in  any  connection 
supposed  by  the  exceptions.  The  prisoner's  counsel  then 
presented  five  points  on  which  they  requested  the  court  to 
charge  the  jury,  the  first  three  of  which  selected  certain  sets 
of  facts  insulated  from  the  whole  case,  and  desired  the 
judge  to  charge  whether  certain  inferences  could  be  drawn 
from  them.  On  the  first  ^nd  third  the  judge  charged 
against  the  prisoner,  and  on  the  second  refused  to  charge,  but 
left  the  matter  to  the  jury,  and  to  these  three  decisions  the 
prisoner's  counsel  also  excepted. 
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The  jury  found  the  prisoner  guilty  on  the  third  count,  and 
acquitted  him  on^thc  others.  His  counsel  moved  a  suspen- 
-sion  of  the  sentence  till  there  should  be  time  to  prepare  the 
requisite-  papers,  and  take  the  proper  steps  to  stay  judg- 
ment till  the  opinion  of  the  supreme  court  could  be  taken. 
"Th is  motion  was  denied,  and  the  prisoner's  counsel  excepted. 
The  prisoner  was  then  sentenced  to  the  state  prison  for  the 
4erm  of  five  years.  ;  Tlie  proceedings  t^ere  brought  into  this 
court  by  writ  of  error*-  '     ' 

S.  Stevens^  ^  J.  A.  Spencer,  for  the  prisoner. 

Wittis  fltrK,  (attorney  general,)  for  the  people. 

By  the  Courts  Gowen,  J.  I  think  none  of  the  exceptions 
to  the  admission  or  rejection  of  evidence  were  well  taken. 
The  objections  to  admission  were  in  the  main  professedly 
founded  on  irnelevancy,  which  always  depends  upon  the  ob- 
ject for  which  testimony  is  offered.  Whiie  many  times  it 
may  not  be  obviously  relevant,  when  referred  to  the  issue 
upon  the  record,  it  becomes  quite  material  for  the  purpose  of 
collateral  issues  arising  in  the  course  of  the  cause.  "^The  di- 
rect issue  was  the  forgery  and  the  fraudulent  uttering  of 
the  note  mentioned  in  the  third  count,  and  much  of  the 
testimony  objected  to  tended  to  mak'e  out  the  scienter.  This 
was,  amotig  other  things,  sought  to  be  proved  by  Rathbun 
AUenj  an  aecompUce,  while  it  was  sought  to  be  repelled  by 
inferences  from  the  great  extent  and  complication  of  the 
business  of  the  prisoner,  and  his  ignoranfce  of  his  money 
matters,  which  were  conducted  by  others.  The  jury  were 
asked  to  infer  that  forgeries,  therefore,  had  been  mingled 
with  his  genuine  paper  without  his  Jcnowledge,  and  that  his 
Begetiating  such  forged  paper  was  a  mere  mistake.  To 
show  the  scienter^  or  sustain  the  accomplice,  or  repel  the 
inference  mentioned,  or  to  answer  all  three  of  these  purposes, 
the  letters,  memoranda  and  declarations  of  the  prisoner,  em- 
braced by  the  exceptions,  were  plainly  admissible. 

One  of  the  exceptions,  and  I  do  not  know  but  more, 
complains  that  evidence  tending  still  farther  to  show  the  ex- 
tent, variety  and  complication  of  debts  and  business,  was 
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overruled.  It  is  a  somewhat  singular  ground  of  defence,  at 
best,  that  forged  paper,  conducing  tp  a  nuin*s  individual 
and  exclgsive  profit,  has  been  made  and  mingled  in  bis  af- 
fairs by  some  third  person.  It  assumes  that  there  is  a  dipin- 
terestednesa  and  generosity  in  crime,  which,  I  apprehend, 
is  without  the  pale  of  presumptive  evidence.  I  cannot  say 
I  should  have  been  dissatisfied  had  all  the  evidence  which 
was  proposed  to  fasten  voluntary  forgery  on.  others  been 
excluded.  The  account  is  more  natural,  as  given  by  the 
accomplice,  that  if  he  forged  the  endorsement,  it  was  as  an 
instrument  used  By  the  prisoner. 

The  remark  by  the  judge,  that  the  paper  or  transaction 
purporting  to  be  for  the  prisoner's  benefit  and  operating  so 
in  fact,  might  be  considered  as  weighing  against  him,  seems 
to  have  been  better  in  accordance  with  the  philosophy  of 
the  human  mind.  Truly,  a  note  drawn  by  one  who  passes 
it  with  forged  endorsements,  seems,  q&  the  judge  said,  not 
only  to  call  for  an  explanation  from  him  how  that  could  in- 
nocently be,  but  a  much  more  ^tisfactory  explanation  than 
was  given.  The  doctrina  was  i^id.down  much  more  strong^- 
ly  against  the  prisoner  in  State  y.  Britt,  3  Dev.  122,  125,  by 
Mr.  Justice  Ruffin. 

That  the  prisoner  advised  Allen,  the  accomplice,  to  break 
jail  and  escape^  he  being  charged  with  the  crime  imputed 
by  this  indictment  to  the  prisoner,  might  have  been  regard^ 
ed  by  the  jury  either  as  indicating  a  desire  to  get  him  out 
of  the  way,  and  thus  to  prevent  his  being  a  witness,  or  as 
betraying  a  guilty  knowledge  of  the  crime  which  the  priso- 
ner assumed  for  the  foundation  of  his  advice.  It  is  hardly 
to  be  supposed  that  he  would  interfere  thus  to  defraud,  jus- 
tice, without  being  a  colleague  in  the  guilt  which  the  advice, 
supposed.  One  of  the  commonest  eflfects  of  a  community 
in  crime,  is  the  undetected  accomplice  lending  a  hand  for 
the  escape  of  his  more  unfortunate  associates.  It  is  one 
means  of  escape  usually  looked  to  in  a  copartnership  of  guilt 
— a  circumstance  which  more  than  any  other  renders  our" 
jails  insecure. 

It  was  ofiered  to  show  that  the  prisoner,  although  advised 
by  his  assignees  to  escape  and  go  beyond  the  reach  of  pro* 
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cess,  and  having  an  opportunity  to  do  so,  declined ;  and  it 
is  supposed  that  the  admissibility  of  such  probf,  follows  from 
the  rule  which  turns  an  attempt  to  escape  against  the  pri- 
soner. A  strong  declaration  of  Humef  in  his  treatise  on  the 
trial  of  crimes,  that  such  a  fact  should  be  received  as  conclu- 
sive against  any  case  sustained  by  circmnstantial  evidence 
merely,  was  cited.  But  the  difference  between  an  attempt 
to  escape,  and  refusal  to  escape,  whatever  degree  of  moral 
conviction  the  latter  might  carry'to  the^mind  of  the  writer, 
is  quite  obvious  when  they  are  offered  as  legal  evidence^ 
The  attempt  implies  guilt,  and  operates  against  the  party 
like  a  confession.  ThiB  refusal  is  an  act  and  confession  in 
his  own  favor.  Once  receive  it,  and  the  criminal  courts  will 
be  loaded  with  such  evidence.  R  is  almost  as  easily  manu" 
factured  as  a  declaration  of  innocence.  The  prisoner  and  his 
frtend  mary  introduce  a  third  person  to  gite  the  advice  and 
hear  the  refusal,  who  may  be  a  witness  with  perfect  integri- 
ty. A  dupe  himself,  he  may  testify  to  the  fact  without  being 
guilty  of  perjury;  atad  thus  the  practical  working  of  Mr. 
Hume^  rule  would  in  eflEbct  neutralize  the  force  of  all  cir- 
cumstantial evidence— a  species  of  evidence  which  is  in  gen- 
eral the  only  resort  for  the  establishment  of  infamous  offen- 
ces, and,  wber^  received  under  proper  caution,  is  at  least 
equally  satisfactory  with  the  most  positive  proof.  The  ease 
with  which  an'^  alibi  is  said  to  be  got  up  and  maintained  by 
perjury,  renders  it  a  very  suspicious  kind  of  proof.  So  the  art 
with  which  insanity  may  be  counterfeited.  But  the  false 
declaration  of  innocence,  or  subsequent  acts  which  appear  to 
indicate  it,  are  too  Common  a  resort  to  be  regarded  as  even 
admissible. . 

The  question  whether  the  assignees  had  not  taken  pos- 
session of  the  whole  property  of  Rathbun,  pressed  with  a 
^ew  to  infer  his  original  integrity,  was  inadmissible  for  the 
same  reason.  Acts  and  declarations  which  arc  a  part  of 
the  res  gesttB  are  admissible.  Thus;  on  a  trial  for  a  riot  in 
destroying  a  threshing  niachine,  the  defendant's  witness  was 
allowed  to  state, that  he  and  the  defendant  were  compelled 
to  join  the  mob ;  but  they  had  before  agreed  to  run  away  the 
first  chance:  which  they  did,  the  witness  in  ten  minutes, 
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and  he  being  joined  by  the  prisoner  in  a  quarter^f  an  hour- 
after.  .  Res  V.  CrutcKley^  6  Carr.  &  Payne,  133,  and  see  the 
note  to  that  case.  Farther  than  this,  the  common  law  cases 
do  not  go.  Mr,  Hume  wrote  on  the  Scotch  law.  In  7%# 
State  V.  Scoti^  I  Hawks,  24,  both  the  declarations  and  con- 
duct of  the  prisoner,  the  next  morning  after  the  homicide^ 
were  repudiated  as  incompetent  evidence  even  of  inanity. 

I  am  satisfied  with  the  charge  of  the  judge.  The  branclr 
of  the  charge  mainly  relied  on  for  error,  is  the  refusal  to  di- 
rect an  acquittal,  on  the  ground  of  the  advice  in  the  letter 
which  enclosed  the  note  and  endorsements  to  Mr.  Evans, 
that  they  were  made  for  a  special  purpose,  and  a  request  to 
lock  them  up.  This  advice,  and  this  request,  it  is  said,  ab- 
solutely negatives  all  fraudulent  intent  against  the  endorsers, 
the  only  persons  whom  the  prisoner  was  accused  of  intending 
to^fraud,  in  the  count  upon  which  he  was  convicted.  Ne- 
gotiating the  note,  if  supposed  to  be  genuine,  H  is  said,  would 
be  a  perversion  of  it,  and  a  defence  would,  therefore,  be  abso- 
lutely available  against  it  in  the  hands  of  the  holder.  >  I  do 
not  understand  the  judge  to  have  denied  all  weight  to  such  a 
circumstance  \  but  merely  to  say  th^t  the  offence  might,  not- 
withstanding, be  complete,  or  be  considered  as  made  out  in 
evidence.  The  natural^consequence^  admitting  the  endorse*. 
ments  were  genuine,  was  to  charge  the  endorsers.  The  note 
was  sent  to  Evans  with  the  view  of  raising  money,  and  had 
that  effect.  Had  he  found  himself  in  danger,  he  would  have 
sought  to  charge  the  endorsers.^  A  demand  and  notice  would 
follow  ;  and  they  might  fail  in  their  defence,  so  far  as  it  re* 
spected  the  mal-appropriation  of  the  paper.  Their  witnesses 
might  be  out  of  the  way,  or  they  might  have  none.  Even 
supposing  the  instructions  to  be  a  defence,  Evans  might  con- 
ceal them,  and  Rathbun  could  not  be  a  witne8s,'for  be  would 
be  interested  to  clear  hie  endorsers,  if  they  had  acted,  as  the 
letter  supposes,  for  his  accommodation,  in  this  case  he  was 
the  person  primarily  interested.  Ho  uttered  the  endorse- 
ments as  true;  and  the  law  imputes  an  intent  that  they 
should  have  the  ordinary  effect  of  genuine  paper.  jR^^  y. 
Mazagora^  Russ.  d&  Ry.  Cr.  Cas.  SOL    If  they  might  work  a 
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fraud  upon  the  endorsers,  that  satisfies  the  statute.  Sup^ 
pose  Evans  had  negotiated  them  to  a  btmajide  holder,  then, 
at  all  events,  the  defence  would  have  been  gone. 

It  is  only  of  an  instrument  .nugatory  on  its  face,  that  the 
law  forbids  forgery,  or  a  fraudulent  uttering  to  be  predi- 
cated.   Rex  V.  Burke^  Russ.  &  Ry.  496.    A  devise  of  land 
with  only  twa  witnesses,  is  the  case  usually  put    An  in- 
strument valid  on  its  face,  is  equally  the  subject  of  felonious 
forgery^  or  a  felonious  uttAing,  though  collateral  or  extrin- 
sic facts  of  whatever  character  may  exist,  that  would  ren- 
der, it  absolutely  void  if  genuine.    HecUh^s  casesy  2  City  Hall 
Rec.  54.    2  Russ.  on  Cr.  317  to  328,  Am.  ed.  of  1836.    Res 
V.  MaddfUosky  2  Leach,  ,883, 4th  ed.    Rez  v.  Frmd^  1  Brod. 
Sl  Bing.  300.     UniUd  States  v.  Mitchell,  I  Baldwin's  Rep. 
366, 368.    Butler  v.  TheJCommmwealth,  12  Serg.  &  Rawle, 
237«    This  question  was  much  considered  in  the  late  case 
of  The  People  v.  Steams^  ante^  409,  wherein  most  of  the  mate- 
rial  casQ^  are  cited.     The  People  v.  Davis,  M.  S.  May  term, 
1837,  in  this  court,  was  relied  upon  by  the  counsel  for  the 
prisoner.    That  was  the  case  of  a  three  dollar  counterfeit 
IhU,  purporting  to  he  issued  by  a  foreign  bank,  passed  in 
order  to  defraud  the  taker.      The  passing  of  such  a  bill, 
though  genuine,  was  declared  by  statute  to  be  penal.    Seve- 
ral cases  have  held,  therefore,  that  if  the  bill  be  counterfeit, 
the  act  of  uttering  cannot  be  legally  adjudged  a  defrauding 
of  the  receiver.     He  is  bound  to  know  the  statute,  and  that 
the  bill  is  unavailable  in  his  hands  whether  genuine  or  not. 
It  was  supposed,  on  the  argument,  that  an  indictment  for 
such  an  uttering  with  intent  to  defraud  the  foreign  bank, 
w:ould  not  lie.    \  don't  know  ihat  this  has  been  distinctly 
held.     Perhaps  it  would  lie ;  for  the  manner  of  its  being 
passed  would  be  collateral,  and  not  known  to  the  bank.    It 
might  be  put  to  expense  in  defending  itself  against  an  action 
on  the  bill ;  and  it  might  not,  after  all,  succeed  in  the  de- 
fence.   The  case  of  The  People  v.  Wilson,  6  Johns.  R.  320, 
is,  however^  the  leading  authority  that  a  felonious  uttering 
is  not  predicable  of  a  counterfeit  foreign  bank  bill,  the  cir- 
culation of  which,  though  genuine,  is  made  illegal  by  statute. 
There  were  two  counts  in  that  case,  one  for  uttering  a  bank 
7oL.  XXJ.  66 


t 
522  CASES  IN  THE  SUPREME  COURT. 

The  People  t.  Rathbon. 

bill  with  an  intent  to  defraud  the  person  to  whom  the  bill  was 
passed  ;  the  other  to  defrand  some  persoA  or  persons,  body 
corporate,  d&c.  to  the  grand  jury  unknown.    The  court  held 
the  indictment  bad ;  and  declared  generally  that  the  act  of  il- 
legally passing  such  a  bill  was  not  indictable  as  a  felony.  If  it 
could  be  supposed,  as  ft  well  might  in  some  cases,  that  such 
a  bill  were  uttered  to  defraud  the  bank,  which  is  of  courses 
stranger  to  the  transaction,  then  the  common  and  well  es- 
tablished principle,  that  extrinsic  matter  of  defence  is  not 
a  conclusive  answer  to  the  imputation  of  fraud,  would  ap- 
ply.   The  common  object  and  common  effect  of  passing  a 
couqterfeit  bill  i;3  merely  to  defraud  the  taker.    To  that  the 
attention  of  the  court  was,  of  course,  mainly  directed  in  the 
cases  cited.    It  is  not  for  him  to  complain  that  he  has  been 
defrauded  in  a  matter  of  dealing  which  the  law  forbids  him 
to  participate  in   under  a  penalty,  and  where,  as  a  conse- 
quence, he  must  know  that  he  could  not  be  defrauded  in  ale- 
gal  sense.    Strictly,  the  bill,  if  genuine,  would  not  be  col- 
lectable in  his  name,  the  contract  of  purchase  being  void. 
It  is  like  a  man  complaining  that  a  forged  note  had  been 
uttered  and  passed  to  him  as  true,  in  ord^  to  induce  him  to 
commit  a  misdemeabor.    To  constitute  a  felonious  uttering, 
the  note  must  not  only  be  put  away  as  true,  but  it  must  be 
innocently  taken.    See  Butler  v.  The  Commonwealihy  12 
Serg.  &  flawle,  237.    The  principle  here  is  not  that  the 
paper  is  void  on  its  facej  ^nder  all  eircumstances,  like  that 
in  Rex  v.  Mofat^  1  Leach,  431,  4th  ed.;  2  East's  P.  C. 
964,  iS.  C;  Rex  v.  Burke,  Rtiss.  &  Ry.  CnCas.291,  or 
7%c  Peeple  v.  Shallj  9  Cowen,  778;  but  that  there  is  no 
uttering  with  the   particular    intent  to  defraud  the  taker, 
whkh  is  the  crime  charged.    There  may  well  be  no  such 
intent  in  regard  to  him ;  and  yet  an  intent  to  defraud  the 
bank.     It  is  enough  if  the  utterer  have  that  intent  even 
though  the  immediate  disponee  know  the  bill  to  be  counter- 
feit, if  the  latter  be  innocent  in  the  act  of  receiving;  as  if 
he  procure  the  bill  to  hb  passed  to  him,  knowing  it  to  be 
counterfeit^  in  order  to  prosecute  the  utterer,  and  convict 
him.     Rex  v.  Holden,  2  Leach,  1019,  4th  ed.    The  quality 
of  inteni  in  the  tdterer,  is  all  that  the  statute  requires.    Id. 
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2  B.  S.  562,  2d  ed.  i  39.  The  inteat  is  not  confined  by 
statute,  as  necessary  to  be  aimed,  at  any  (larticular  person* 
And  although  the  law  will  not  allow  aucb  intent  to  be  pre- 
dicated specifically  of  the  act  of  uttering  or  publishing  as  true 
to  the  guilty  taker,  that  is  not  nepesswrily  incompatible  with 
its  being  an  o£fenc6  in  respect  to  some  other  person  or  body 
politic  or  corporate.  In  Rex  v.  Mazagom^  Russ  tc  Ry. 
291,  a  forged  Bank  of  England  note  was  charged  to  have 
been  disposed  of  with  intent  to  defraud  the  bank.  The 
jury  found  that  the  prisoner  sold  the  note  to  defraud  whoever 
might  take  it;  but.  the  intent  to  defraud  the  bank  did  not 
enter  into  her  mind  ;<  yet  the  indictment  was  held  to  have 
been  supported  by  the  finding.  The  indictment  under  our 
statute,  of  uttering,  need  not  name  any  person  to  whom  the 
bill  was  uttered,  though  the  person  intended^to  be  defrauded 
must  be  named.  Roscoe's  Cr.  Ev.  399,  400,  Am.  ed.  of 
1836.  *  The  usual  and  safer  way  is,  to  state  an  uttering  gene- 
rally^  naming  the  object  of  the  fraud.    Id. 

I  am,  therefore,  strongly  inclined  to  think  that,  in  The 
People  V.  Wilaony  and  the  like  cas^,  a  count  charging  that 
the  intent  was  to  defraud  the  foreign  bank,  might  have  been 
sustained,  on  the  mere  proof  of  the  fraudulent  utteripg,  which 
was  proved.  We  are  bound  to  look  at  purport  and  simula- 
tion. What  is  the  transaction  on  its  &ce  ?  What  is  the 
obvious  intent  and  the  probable  consequence  ?  What  does 
the  false  utterer  say  when  he  passes  the  note  ?  What  but 
that  "  here  is  an^  instrument  which  will  call  so  much  silver 
from  the  vaults  of  the  bank  ?  And  is  the  conduct  of  such  a 
criminal  to  be  looked  upon  benignly,  and  t^en  out  of  the 
general  rule,  which  holds  a  man  responsible  for  the  conse- 
quences which  he  apparently  aims  to  accomplish?  Even  if 
he  disguise  it,  by  giving  special  instructions,  calculated  to  di- 
vert, hinder  or  delay  the  forged  paper  in  its  natural  and 
onward  course,  must  he,  of  all  others,  have  implicit  credit  for 
his  avowal  of  integrity  ?  Are  we  bound  to  rely  on  a  decla- 
ration, so  glaringly  inconsistent  with  his  conduct  ?  In  no  case 
are  we  necessarily  bound  even  by  the  exculpatory  part  of  a 
declaration  given  in  evidence  against  a  prisoner.  It  is  a  rule 
of  evidence,  that  the  declaration  shall,  prima  facie^  be  taken 
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together;  yet  jurors  are  authorized  to  believe  the  inculpatory 
side  only,  if  the  circumstanoes  be  incompatible  with  that 
part  which  sets  up  the  pretension  of  innocence.  If  a  man 
will,  with  an  apparent  intent  to  kill,  direct  and  discharge  his 
musket  at  the  vitals  of  ^  a  fellow  citizen,  shall  he  be  allowed 
to  escape,  because  he,  at  the  same  time,  tells  us  that  he  in- 
tended no  harm?  In  Rex  v.  Birkettj  Russ.  d&  Ry^Gr.  Gas. 
86,  the  prisoner  had  pledged  a  forged  bill  to  his  landlady, 
knowing  it  to  be  forged,  as  security  for  his  reckoning.  The 
bill  was  payable  to  his  own  order,  but  was  not  endorsed.  He 
told  her  he  should  pay  his  reckoning  in  a  few  days,  and  his 
landlady  sWore  that  sbe  considered  herself  merely  as  keeping 
the  bill  for  him,  and  knew  she  could  make  no  use  of  it,  till 
the  prisoner  endorsed  it.  The  judge  told  the  jury  the  frau- 
dulent intent  in  the  uttering  was  made  out,  without  leaving 
it  to  ihem  whether  the  prisoner  did  not  all  the  time  mean  to 
take  back  the  bill  and  defraud  nobody,  paying  the  landlady 
what  he  owed.  The  twelve  judges  held  the  direction  right, 
as  the  bill  had  been  delivered  in  order  to  obtain  credit. 

It  is  said  that  the  judge  erred  in  advising  that  the  forgery 
of  the  endorsements  was  sufficiently  proveid.  Most  of  the 
endorsements  were  directly  disavowed*  under  oath  by  ths 
persons  whose  names  were  alleged  to  have  been  forged. 
The  exception  is  fouhded  partly  on  the  fact  that  some  of  the 
witnesses,  the  supposed  endorsers,  were  hot  correct  in  seve- 
ral particulars^  collateral  to  the  main  fact  which  they  swore 
to.  This  did  not  necessarily  impeach  either  th^ir  credibility 
or  accuracy  as  to  the  fact  that  they  had  never  endorsed. 
The  same  thing  may  be  said  as  to  the  objection  that  some 
of  the  endorsers^had  contradicted  themselves,  or  acted  in- 
consistently, or  had  been  active  in  promoting  the  prosecu- 
tion ;  or  had  betrayed  a  vindictive  temper  towards  the  pri- 
soner while  upon  the  stand.  They  might  be,  and  in  truth 
were,  so  strongly  confirmed,  as  to  warrant  the  judge  in  pro- 
nouncing them  perfectly  credible.  The  accounts  given  by 
other  witnesses  called  to  negative  the  handwriting  of  en- 
dorsers, (for  the  denial,  as  to  a  few,  rested  upon  the  opinion 
of  witnesses,  direct  evidence  from  the  endorsers  not  being 
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attainable,)  it  is  also  supposed  were  not  satisfactory   in  all 
particulars.    This  is  very  common  in  opinions  as  to  hand- 
writing ;  but  it  is  too  much  to  say  that  it  necessarily  de- 
tracts from  credibility.    Looking  at  the  whole  evidence  in 
the  bill^  the  testimony  is  quite  strong  that  the  endorsements 
were  forged,  and,  at  least,  as  to  a  large  majority  of  them,  it 
9eems  dijSicult  to  raise  a  doubt.    Eight  of  the  endt)rsements 
were  directly  denied  by  the  men  whose  names  were  alleged 
to  be  forged  ;  and  the  three  otiiers  were  shown  to  be  simu- 
lated, by  witnesses  well  acquainted   with  the  true  hand- 
writing of  the  persons  whose  names  were  endorsed.    The 
forging,  or  knowingly  uttering  of  a  single  forged  name, 
would  have  completed  the  offence.    Every  endorser,  there- 
fore, who  was  sworn,  may  be  considered  as  having  furnish- 
ed cumulative  evidence  that  the  paper  was  false.    These 
were  each  fortified  by  the  opinions  that  other  names  were 
forged;  and  altogether  were  still  farther  sustained  by  nu- 
merous and  imposing  circumstances  disclosed  in  the  course 
of  the  testimony  for  the  prosecution.    The  point,  raised  at 
the  close  of  the  trial,  and  hastily  conceded  by  the  judge, 
that,  to  warrant  a  conviction,  all  the  endorsements  must  ap- 
pear to  have  been  forged,  was  putting  the  matter  in  a  singu- 
larly favorable  light  for  the  prisoner.^  It  was  saying,  that  if  one 
out  of  the  eleven  alleged  forgeries  be  found  genuine,  there 
mu^t  be  an  acquittal ;  whereas,  it  is  enough  that  the  sub- 
stance of  the  issue  be  proved.    The  offence  of  uttering  a 
note  on  which  only  a  part  of  the  endorsements  were  proved 
to  be  forged,  was  within  the  indictment,  though  that  aver- 
red all  the  names  were  forged.    It  was  like  charging  the 
simultaneous  uttering  of  eleven  forged  instruments  of  a  cer- 
tain description  ;  for  each  endorsement  on  a  note  is  equiva- 
lent to  a  separate  bill  of  exchange.    In  Rex  v.  Thonuts^  2 
Leach,  877,  4tb  ed.  2  East's  P.  C  934,  &  C.  the  prisoner 
was  indicted  for  uttering,  at  the  same  time,  and  as  one  of- 
fence, a  great  number  of  acquittances  or  receipts  particu- 
larly described  in  a  single  count ;  and  the  count  was  held 
good.    Can  it  be  possible  that  where  you  allege  the  utter- 
ing of  eleven  forged  instruments,  the  prisoner  must  be  ac- 
quitted because  one  turns  out  to  be  gmuine  ?    So  of  a  note 


526  CASES  IN  THE  SUPREME  COURT. 

The  People  t.  Rathbun. 

with  eleven  forged  endor^ments.  If  ten,  or  only  one  be 
forged,  it  makes  the  substance  of  the  offence  charg^.  No- 
body would  think  of  objecting  that  a  charge  of  stealing  a 
dozen  watches,  could  not  be  supported  by  proof  of  stealing 
a  less  number.  The  accused  may  always  be  convicted  of 
part  and  acquitted  of  the  residue  in  the  same  count,  when 
the  matter  is  divisible.  1  Chitty's  Cr.  Law,  637.  ^  And  the 
averment  that  all  the  endorsements  were  forged,  was  not 
so  much  matter  of  description,  that^  proof  of  a  less  number 
would  have  amounted  to  a  variance. 

It  is  perfectly  well  settled  that  the  judge  may,  as  well  in 
a  criminal  as  a  civil,  action,  express  his  opinion  to  the  jury 
on  tfaeweight  of  the  eviidence.  The  People  v.  Haynesj  11 
Wendell,  667,  662.  Such  expreission  is  to  be  understood  as 
merely  in  an  advisory  sense,  unless  put  in  form  of  a  direc- 
tion as  a  matter  of  law.  Here  the  judge  expressly  referred 
the  material  questions  of  £Gtct  to  the  jury  as  the  proper 
judges.  The  charge  that  the  crime  was  complete,  notwith- 
standing the  instructibns  and  cautions  in  the  letter  to  Evans, 
was,  I  have  supposed,  no  more  than  a  n^ative  to  the  pro- 
position df  counsel,  that  this  part  of  ,his  declaration  or  con- 
duct was  conclusive  against  the  imputed  intent  to  defraud 
the  endorsers.  But  if  it  went  farther,  it  was  afterwards 
expressly  put  by  the  judge,  as  was  also  every  part  of  his  i 

charge  in  respect  to  conclusions  from  fact,  on  the  ground  of  \ 

a  merely  advisory  declaration  to  the  jury.  In  conclusion,  he 
told  them  that  it  was  for  the  jury  to  judge,  on  the  whole,  as 
to  the  law  and  the  facts  upon  every  point  in  the  cause. 
This  was  even  more  favorable  for  the  prisoner  than  some 
books  require.  In  the  United  States  v.  Battiste,  2  Sumn. 
240,  a  capital  case,  and  in  Taumsendv.  The  State,  2  Blackf. 
161,  the  case  of  a  misdemeanor,  it  was  held  that  the  instruc- 
tions of  the  court  upon  matter  of  law  are  conclusive  with 
the  jury,  in  a  criminal  cause,  the  same  as  in  a  civil.    The  I 

question  too  was  much  considered  in  the  latter  case,  and  learn- 
edly and  elaborately  discussed  by  Mr.  Justice  Holman,  who 
delivered  the  prevailing  opinion  of  the  court.  His  reason- 
ing comes  with  additional  force  under  a  system  of  criminal 
aw,  which  allows  a  review  by  a  bill  of  exceptions  of  the 


ALBANY,  OCTOBER,  1839.  527 

Tb6  People  v.  Rathbnn. 

legal  questions  decided.  Be  this  aif  it  may,  there  are  few 
cases  in  which  a  judge  can  be  warranted  in  tellings  jury, 
as  he  was  requested  to  do  here,  that  a  detached  piece  of 
evidence  should  conclude,  see  SavcLge  v.  Birckhead,  20  Pick. 
167, 173;  and  especially  where  the  proposition  .involves  a 
question  of  intent  to  defraud. 

The  venue  was,  I  think,  properly  laid  in  the  county  of 
Oenessee.  The  statute  is,  that  every  person  convicted  of 
having  uttered  and  published  as  true,  with  intent,  d&c.  2  R« 
S.  562.  What  is  an  uttering  and  publishing  ?  Tomlins 
says,  <(  any  disposal  or  negotiation  of  a  forged  instrument 
to  another  person."^  Toml.  Law  Diet.  Forgery,  2.  And  it 
has  very  nearly  a  like  meaning  in  general  parlance.  Johnson, 
in  his  dictionary,  4to,  defines  utter^ ''  to  sell,  to  vend,**  and 
gives  an  instance  of  its  use  in  this  sense  by  several  writers 
from  Shakspeare  downward.  It  may  also  mean,  '^  to  emit 
at  large  or  publish."  Id.  In  the  statute,  however,  it  is  used 
in  a  sense  not  quite  so  broad,  if  we  are  to  judge  by  the  Eng- 
lish cases ;  and  the  word  disposal,  used  by  Tomlins,  is  per- 
haps, according  to  those  cases  too  comprehensive.  To  dis- 
pose may  mean  "  to  transfer. to  any  person,"  or  "  to  put  into 
the  hands  of  another,"  or  "to  piit  away  by  any  means." 
Johns.  Diet.  4to.  To  dispose,  8,  9,  14.  Accordingly,  the 
English  parliament  passed  two  statutes,  one  against  uttering 
and  publishing  and  another  against  disposing  of  or  putting 
away.  In  Res  v.  Pdlmerj  2  Ijeach,  d78,  4th  ed.,  4  Bos.  & 
Pull.  96,  (often  cited  1  N.  R.)  iS.  G,  Russ.  &  Ry.  Cr.  Cas. 
72,  S.  C,  it  was  held,  that  the  prisoner  delivering  a  forged 
note  to  his  accomplice,  for  the  purpose  of  being  passed,  the 
accomplice  having  actually  tendered  it  for  goods  which  she 
purchased,  though  it  was  refused  by  the  vendor,  was  a  dis- 
posing of  or  putting  away  by  the  prisoner.  Rooke,  J.  said 
that  the  prisoner  could  not  recover  it  back  from  the  accom- 
plice by  an  action  y  that  the  objection  of  the  possession  ^till 
constructively  continuing  in  the  prisoner  was  a  fiction,  which 
should  not  be  applied  to  defeat  a  criminal  statute ;  and  that 
any  delivery  to  another  with  a  fraudulent  purpose  was  an 
offence  within  the  words  <^  dispose  of  or  put  away."  Rex  v. 
Giles,  1  Mood.  Cr.  Cas«  166^  S.  P.    The  offence  of  uttering 
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had  been  provided  for  by  a  previous  statute ;  and  in  Rex  v. 
Palmer  there  was  a  count. for  that,  as  well  as  for  disposing, 
&;c. ;  but  the  judges  hesitated,  and  forbore  to  determine 
whether  the  prisoner  was  guilty  within  the  former  statute. 
The  word  uttering  would  seem  to  be  more  accurately  de- 
fined by  negotiation^  which  means,  in  popular  use,  a^  intei- 
course  of  business,  trafficking  or  treating.  Johns.  Diet.  4to. 
To  negotiate.  Accordingly,  not  only  a  sale  or  paying  away 
a  counterfeit  note  or  endorsement,  but  obtaining  credit  on  it 
in  any  form,  as  by  leaving  it  in  pledge,  Rex  v.  Birkettf 
Russ.  &  Ry.  Cr.  Cas.  86,  or  indeed  oflfering  it  in  dealing, 
though  it  be  refused.  Rex  v.  Arscott^  6  Carr.  &  Payne,  408, 
Rex  V.  Skukardy  Russ.  &,  Ry.  Cr.  Cas.  200,  Rex  v.  Palmer ^ 
before  cited,  amount  to  an  uttering  and  pubtisbing.  In  the 
latter  case,  the  general  opinion  of  the  judges,  was,  that  it 
the  prisoner  had  delivered  the  forged  note  to  an  innocent 
person  for  the  purpose  of  having  it  passed  away,  this,  per  je, 
wonld  have  been  a  vguilty  uttering  by  the  prisoner.  At 
least,  the  doctrine  is  so  stated  by  the  report  of  the  case  in  2 
Leach,  981,  though  I  understand  the  report  in  4  Bos.  &,  Puli« 
97,  not  to  consider  the  utteriqg  as  complete  until  the  inno- 
cent agent  should  have  tendered  the  note  in  payment.  In- 
deed this  would  seem  to  be  the  true  sense  of  both  reports ; 
for,  the  judges  are  represented  as  basing  themselves  on  the 
doctrine  in  Foster's  Crown  Law,  349,  that ''  where  an  inno- 
cent person  is  employed  for  a  criminal  purpose,.the  employer 
must  be  answerable."  Now  all  the  cases  put  by  Foster  are 
these  of  an  offenoet  completed  by  the  innocent  agent.  One 
is  of  poison  knowingly  prepared  and  4f  tigered  by  A.  to  D. 
with  mstructions  to  adaiinister  it  to  B.  The  agent  D.  deliv- 
ering it  according  to  instructions,  being  ignorant  of  its  qual- 
ity, and  B.  dying  of  the  poison,  A.  is  guilty  as  a  principal, 
though  absent  from  the  place  of  delivery.  And  he  says  the 
law  is  the  same  in  the  case  of  inciting  a  madman,  or  a  child 
not  at  year^  of  discretion,  to  commit  a  felony  in  the  absence 
of  the  instigator.  So  Hale  shys,  '<  A.  lets  out  a  wild  beast, 
or  employs  a  madman  to  kill  others,  whereby  any  is  killed* 
A.  is  principal  in  this  case,  though  absent,  because  the  Id- 
strutnent  cannot  be.  a  principal.    1  Hale,  P.  C.  616,  Lond. 
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ecL  of  1800.    The  principle  of  these  cases  is  that  the  really 
guilty  man  shall  be  deemed  preseot,  and  in  construction  of 
law  the  actual  perpetrator  of  the  mischief  at  the  place  where 
the  crime  happens  to  be  consummated.    This  too  is  the  no- 
tion  which  was  applied  to  a  fraudulent  uttering  in  Rex  v. 
Collieotij  if   the  reporters,  nearest  cotemporary  with  that 
case  are  to  be  relied  on.    It  is  reported  in  several  books,  3 
Leach,  1048,  4th  ed. ;  4  Taunt.  300;  Russ.  &  Ry.  Cr.  Ca& 
212 ;  the  latter  materially  disagreeing  with  the  former  as  to 
the  decision,    in  that  case  the  indictment  was,  in  several 
counts,  for   uttering,  vending  and  selling  forged  medicine 
stamps.    The  venue  was  laid  in  Londoiij  according  to  Leach 
and  Taunton.    The  forgeries  were  concocted  by  the  pri- 
soner in  Middlesex^  and  there  pasted  on  the  outside  of  the 
^ledicine  bottles.    These  were  all  done  up  in  a  package 
which  was  superscribed  with  a  direction  to  "  iVlessrs.  Wood 
ti  Cunningham  at  Bath,"  from  whom  the  prisoner  had  pre- 
viously received  an  order  so  to  direct  the  package ;  but  they 
were  innocent  of  the  forgery  and  uttering.    The  prisoner 
delivered  the  package  thus  directed,  to  a  lad,  as  his  porter, 
at  his  shop  in  Middlesex,  to  carry  to  the  C.  &  F.  inn,  at  Al- 
dersgate-street,  London,  in  order  that  it  might  be  conveyed 
by  R.'s  waggon,  thence  to  the  consignees  at  ^th.    The 
prisoner  helped  to  put  the  package  on  the  lad's  shoulders,  and 
wrote  a  letter  to  the  consignees,  advising  them  of  his  hav* 
ing  sent  the  medicines  according  to  their  order ;  and  in  the 
package  enclosed  an  invoice  or  bill  of  parcels.    The  pack- 
age was  delivered  by  the  lad  at  the  London  inn,  and  thence 
was  carried  by  the  waggon,  in  due  course  to  Bath,  where 
the  innocent  consignees  opened  it  and  exposed  the  medi- 
cines for  sale  with  the  forged  stamps  pasted  upon  them. 
The  order  of  the  consignees  was  general,  that  the  medicines 
should  be  sent  to  them,  and  on  the  package  arriving  they 
paid  the  carrier.^  for  bringing  it.    A  majority  of  the  judges 
held  the  offence  was  complete  in  London^  aiid  the  venue  pro- 
perly laid  there,  according  to  Leach  and  Taunton ;  but  the  dif- 
ference among  them  being  serious,  the  question  was  not  finally 
decided.    I  have  c<^lected  the  facts  from  Leach,  and  Russell 
Sc  Ryan,  the  latter  stating  them  the  most  fully ;  though  there 
Vol.  XXI.  67 
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is  a  singular  discrepancy  between  the  two  earlier  reporters, 
Leach  and  Taunton,  on  one  side,  and  Russell  &  Ryan  on 
the  other.  They  all  concur  <hat  the  prisoner  was  tried  at 
the  Old  Bailey,  which  was  in  London — the  two  former 
saying  the  venue  was  laid  there,  and  that  a  majority  of  the 
judges  held  the  offence  complete  there.  Russell  &  Ryan, 
however,  state  the  venue  as  having  been  laid  in  Middlesex^ 
and  that  a  niajority  of  the  judges  were  of  opinion  that  there 
was  an  uttering  and  vending  in  Middlesex^  while  a  minority 
thought  not.  The  latter  reporters  state  the  division  as  stand- 
ing six  to  five,  and  give  the  names  thus :  <'  At  a  meeting  of 
all  the  judges,  the  majority,  viz.  Lord  Eilenborough,  Mans- 
field, Ch.  J.,  Grose,  J.,  Thompson,  B.,  Le  Blanc,  J.  and  Bay- 
ley,  J.  thought  it  an  uttering  and  vending  m  Middlesex ; 
Heath,  J.,  Lawrence,  J.,  Chambre,  J.,  Graham,  B.  and 
Wood,  B.  thought  not."  On  tbe  argument,  they  make  the 
prisoner's  counsel  contend  that  no  uttering  was  proved  in 
the  county  of  Middlesex^  the  prisoner  not  having  parted 
with  the  possession  there  ;  but  the  package  remained  in  the 
care  and  custody  of  his  servant  all  the  time  while  there,  and 
it  was  under  the  prisoner's  control  all  the  time  while  it  re- 
mained in  Middlesex,  so  that  he  might  countermand  the 
sending  and  delivering  of  it.  The  like  objection  wa^  applied 
to  the  counts  for  vending  and  selling.  The  same  account  is 
given  of  the  case  by  a  judge  who  took  part  in  the  decision, 
Bayley,  J.  arguendo^  in  Rex  v.  Burdett,  4  Barn.  &  Aid. 
164,  except  that  he  makes  the  division  seven  to  five.  This 
was  in  1820,  and  Russell  &  Ryan's  Reports  were  published 
in  1825  ;  Taunton's  Report  was  in  1812,  the  very  year  of 
the  decision,  and  Leach's  in  1815.  Which  was  correct,  it 
is  impossible  for  us  to  say.  The  trial  being,  as  stated  by 
Russell  &  Ryan,  at  the  Old  Bailey  in  London,  is  not  deci- 
sive of  the  venue ;  for  it  was  customary  to  hold  the  jail  de- 
livery there,  as  well  for  the  county  of  Middlesex  as  London. 
1  Chit.  Cr.  Law,  Am.  ed.  1S36,  p.  189.  2  Toml.  Die.  Lon- 
don, p.  483,  Philad.  ed.  1836.  Doug.  796,  7.  It  is  stated, 
both  by  Taunton  and  Leach,  that  the  case  went  off  by  the 
prisoner  being  afterwards  tried  for  a  like  uttering,  which 
was  clearly  in  London.    The  second  case  is  reported  in 
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Rqss.  &  Ry.  229.    The  trial  is  stated  to  have  been  at  the 
Old   Bailey,  but  the  venue  is  not  mentioned.    The  diffe- 
rence between  the  judges  being  so  serious,  the  decision  was 
never  acted  upon.    The  English  elementary  writers  have 
some  adopted  the  first  report  as  given  by  Taunton  and 
Leach,  Roscoe's  Cr.  Ev.  398,  Amer.  ed.  1836,  and  others 
that  as  given  in.  Russell  d&  Ryan,  1  Chitty's  Or.  Law, 
190,  Amer.  ed.  1836.     But   the  question  of  locality  was, 
on  the  whole,  found  so  difficult  to.  be  settled,  either  by  law 
or  evidence,  that  a  statute  was  afterwards  passed^  in  Eng- 
land, making  forgery,  uttering,  &c.,  triable  wherever  the 
accused  should  be  arrested  or  in  custody,  and  allowing -the 
venue  to  be  laid  there.     Stat  1  W.  4  ch.  66,  i  24,  cited 
in  Roscoe's  Cr.  Ev.  409.     Collicotfs  ca^e  is  no  longer,  there- 
fore of  any  consequence  in   England   with  regard  to  the 
venue  in  cases  of  uttering ;  and  I  have  gone  iutoits  history 
with  a  view  of  seeing  what  weight  Ht  may  carry  as  an  au- 
thority with  us,  where  the.  question  is  still  open  and  must  be 
met.    It  will  have  been  seen  that  the  judges  were  almost 
equally  divided,  and  the  reporters  do  not  agree  on  which 
side  the  majority    was.    Taking  Taunton  and  Leach's  re- 
port, the  uttering  was  held  to  be  complete  when  delivered 
at  the  inn  or  to  the  carrier  in  London^  and  the  venue  to  be 
properly  laid  there.    According  to  the  other  report,  the  de- 
livery of  a  sealed  package  to  the  prisoner's  servant  in  Mid- 
dlesex^ who  was  ignorant  of  its  contents,  and  from  whom  it 
might  have  been  immediately,  takon  back,  was  held  to  be 
an  uttering  there,  and  fixed  the  venue.    In  the  latter  view, 
at  least,  it  seems  far  from  being  a  reliable  case,  and  Bay- 
ley,  J.,  who  was  with  the  majority,  shows  by  what  he  af- 
terwards said  in  Rex  v.  Burdett^  4  Barn.  &  Aid.  164,  6, 
that  he  had  on  reflection  become,  at  least,  quite  diffident  of 
his  former  opinion.    With  what  propriety  could  the  man  be 
said  to  have  negotiated  the  stamps  while  they  remained  in 
his  own  hands,  or,  which  is  the  same  thing,  in  the  hands  of 
his  agent,  the  porter?    The  case  seems  to  accord  better 
with  principle,  if  we  consider  the  uttering  complete  when 
the  package  was  left  at  the  inn,  which,  under  the  circum- 
stances, was  a  constructive  delivery  to  the  consignees  at 
that  place.    The  consignees  had  given  directions  to  have 


632  CA»ES  IN  THE  SUPREME  COURT. 

The  People  v.  Rathbaa. 

the  goods  sent  by  a  carrier,  with  the  direction  as  endorsed; 
and  nothing  is  better  settled,  than  that  a  reception  by  him 
is  h  reception  by  the  consignee,  who  may  in  virtue  of  the  de- 
liverj  bring  trover  for  the  goodg.    Nor  is  it  necessary  that 
the  specific  carrier  shduld  be  named  by  the  consignee.    His 
general  direction  to  send  by  a  carrier  makes  any  earner, 
whom  the  consignor  may  select,  the  servant  of  the  con- 
signee, and  that,  though  he  even  be  paid  by  the  consignor. 
Jeremy's  Law  of  Carriers,  94  to  99,  N.  Y.  ed.  of  1816. 
But  the  carrier  is  especially  his  servant,  where,  is  in  Colli- 
eotfs  case,  he  pays  for  the  transportation.  .  In  short,  the 
case  at  London  came  to  the  same  thing  as  if  the  consignees 
had  been  there,  and  personally  received  the  forged  stamps 
of  the  prisoner.    Clearly  that  was  a  complete  uttering  with- 
in the  strictest  sense  of  the  term.     It  was  a  sale  of  the 
stamps  to  the  consignees.     To  have  holden,  on  the  other 
hand,  thdt  a  delivery  to  the  porter  at  Middlesex,  who  was  a 
mere  innocent  instrument  of  the  prisoner,  constituted  a 
completion  of  the  crime,  would  be  to  say  that  a  man  may 
be  guilty  of  uttering,  while  he  himself  holds  a  package  of 
forgeries,  without  having  offered  them  to  any  human  being, 
unless  it  can  be  made  out  that  the  porter  at  Middlesex  was 
the  servant  of  the  consignees,  ad  well  as  the  carrier  at  Lon- 
don.   That,  I  imagine,  can  hardly  be  pretended ;  or  if  that 
be  the  point  decided,  it  takes  away  all  the  application  of  the 
case  to  the  one  before  us,  in  which  Evans,  the  consignee, 
certainly  held  no  privity  with  any  one  employed  in  carrying 
the  prisoner's  letter.    Evans  had  given  no  previous  direc- 
tion whateverfto  have  the  letter  sent.    The  whole  origina- 
ted with  the  prisoner.    The  instruments  employed,  the  post 
6ffice  and  its  agents  and  servants,  were  his.    They  were 
innocent  insruments ;  and  if  we  are  warranted  in  applying 
the  doctrine  cited  from  Foster  and  Hale  to  an  uttering,  it 
could  not  have  been  completed  till  the  letter  bearing  the  for- 
eery  bad  reached  its  destination  at  Batavia.    That  the  doc- 
Sine  dqes  apply  to  the  crime  of  uttering,  we  have  already 
seen    hy  Rex  v.   Palmer.     That  this   crime   admits  of 
principles  and  accessories,  like  most  other  felonies,  is  abun- 
dantly settled  by  other  authorities.     Rex  v.  Soares,  Kn^.  & 
Ry  Cr.  Cas.  ^6.    2  East's  P.  C  974.     Rex  v.  Davis,  Russ. 
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&  Ry.  Cr.  Cas.  113.  Rex  v.  Badeock,  id.  249.  Rex  v. 
Stewart,  id.  363.  Rex  v.  Giles,  1  Mood.  Or.  Cfes.  166. 
And  we  have  before  seen  what  act  constitutes  a  simple  ut- 
tering, viz.  a  sale,  &c.  or  at  least  an  offer.  Tilghoian,  Ch.  J. 
in  Commonwealth  v.  Searle,  2  Binney,  339,  says,  declaring 
or  asserting  the  goodness  of  a  note  is  an  uttering.  But  in 
Rex  V.  Shukard,  Russ.  &  Ry.  Cr.  Cas.  200,  it  was  held  that 
merely  showing  forged  notes,  in  order  to  induce  another  to 
believe  the  prisoner  a  man  of  substancie,  and  procuring  the 
other  to  keep  them  for  him,  was  not  enough.  The  judges 
seemed  to  be  of  opinion  that  to  make  an  uttering,  the  forg- 
ed notes  should  be  parted  with,  or  tendered  ^or  offered,  or 
used  in  some  way  to  get  money  or  credit  upon  them.  See 
also  United  States  v.  Mitchell,!  Baldw.  R.  366,  7. 

Taking  any  of  the  definitions  to  which  I  have  adverted, 
let  us  inquire  where  was  the  uttering  of  the  note  in  question 
with  its  forged  endorsements  complete?  Can  the  mailing 
in  a  sealed  letter  at  New  York  be  called  a  negotiating  ?  Was 
it  by  that  act  alone  parted  with,  or  tendered,  or  offered  or 
used  in  any  way  to  get  money  or  credit  upon  ?  Was  its 
goodness  thus  even  declared  or  asserted  ?  it  was  secretly 
put  in  a  coilrse  of  transmission,  through  agents  ignorant  of 
its  very  existence ;  and  this  was  all  that  was  done  at  New 
York.  Uttering  implies  two  parties,  a  party  acting  and  one 
acted  upon.  If  it  be  by  way  of  sale,  there  must  be  a  ven- 
dee ;  if  by  pledge,  there  must  be  a  pledgee ;  if  by  offer, 
there  must  be  some  one  present  to  hear  the  offer ;  and  if  by 
simply  declaring  its  goodness,  there  must  be  some  one  ad- 
dressed as  a  reader  or  a  hearer.  A  sealed  letter  cannot  in 
the  nature  of  things  perform  any  of  the  offices  mentioned, 
till  it  reaches  the  place  of  its  address ;  and  then  it  may  per- 
form all  or  any  of  them.  The  statute  27  Geo.  2,  c.  15,  made 
it  felony  to  send  a  threatening  letter.  One  was  sent  by  an 
innocent  agent  in  one  county  to  the  post  in  the  same  coun* 
ty,  and  delivered  by  the  penny-post  in  another  county 
where  the  venue  was  laid,  to  the  prosecutor.  The  venue 
was  held  to  have  been  well  laid  in  the  latter.  Gfirdwood's 
case,  2  Bast,  P.  0.  1120.  1  Leach,  142,  4th  ed.  One 
would  suppose  that  if  it  be  possible  to  consummate  a  felony 
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by  letter  without  its  being  received,  it  would  have  been  so 
in  a  case  where  the  mere  sending  is  declared  a  felony.  Yet 
even  in  such  case  ^fae  letter  completing  its  office  by  the 
penny-post,  was  held  a  consummation  of  the  offence  by  the 
hand  of  the  prisoner,  though  he  was  at  the  time  actually  in 
jail  in  another  county.  Thus,  the  cases  in  respect  to  a  fe- 
lonious uttering  and  the  like  acts  where  they  are  made  felo- 
nies are  nearly  uniform,  that  unless  the  agent  of  transmission 
be  himself  guilty,  his  act  is  deemed  that  of  the  employer  at 
the  place  where  the  uttering  is  completed.  It  is  the  same 
in  principle  whether  be  employ  one  or  many  agents  ;  the  inno- 
cent adult,  the  child,  or  the  madman  of  Foster,  the  wild  beast 
of  Hale,  or  the  agents  of  the  post  office  and  the  mail.  The 
guilty  employer,  at  whatever  distance,  cannot  sl)ield  himself 
under  the  idea  of  b^ing  a  mere  accessory,  as  if  his  agents 
were  guilty  like  himselfl  But  he  is  a  principal,  present  and 
acting,  in  legal  contemplation,  at  the  place  where  the  crime  is 
finally  perpetrated,  and  he  may  be  indicted  and  tried  there. 
That  place,  in  my  opinion  was,  as  to  Rathbun,  Batavia  in 
the  county  of  Genessee.  There  the  letter  was  opened  by 
Mr.  Evans,  and  the  transfer  of  negotiation  of  the  dote  con- 
summated. I  am  also  of  opinion  that  there  was  no  uttering 
at  New  York,  or  at  any  place  beside  Batavia,  within  the 
meaning  of  the  statute.  To  my  mind,  therefore,  the  case  is 
clear  enough  for  the  prosecution.  I  think  the  attorney  gen- 
eral was  bound  to  lay  the  venue  in  the  county  of  Grenessee. 
The  crime  of , forgery  is  onefelony.  That  may  be  complete 
without  any  uttering  and  even  without  publication.  2  Russ. 
on  Cr.  295,  Am.  ed.  of  1836,  and  the  cases  there  cited.  Ut- 
tering is  another  and  a  distinct  felony.  Even  delivery  to  a 
guilty  agent,  for  the  purpose  of  uttering,  thus  absolutely  and 
irrevocably  parting  with  the  paper,  and  though  the  agent 
complete  the  uttering,  leaves  the  employer  but  an  accessory. 
The  principal  crime  is  committed  by  the  agent.  Till  he  has 
performed  his  office  there  can  be  neither  accessory  nor  prin- 
cipal. This  alone  shows  that  the  disppnee  must  be  reached. 
The  same  thing,  where  the  agent  is  innocent,  makes  the 
employer  a  principal.  The  distinction  lies  in  the  doctrine 
of  principal  and  accessory,  a  doctrine  peculiar  to  felonies ; 


ALBANY,  OCTOBER,  1839.  535 

The  People  ▼.  Rathbuii. 

and  the  distinction  cannot  be  maintained  if  a  mere  delivery  , 
for  the  purpose  t>f  negotiation  is  in  itself  an  tittering. 

So  much  have  I  thought  it  necessary  to  say  before  no- 
ticing several  cases  of  mere  misdemeanor  which  were  cited 
in  argument  and  much  relied  on  for  the  prisoner.  They 
certainly  do  put  it  very  strongly  that  the  mere  mailing  of  a 
lettel:,  or  giving  it  to  an  agent,  with  intent  that  it  should  be 
carried,  shall  in  itself  be  deemed  a  publication,  a  sending  or 
an  attempt,  and  as  such,  indictable  in  the  county  where  the 
act  was  done,  though  the  delivery  was  in  another.  The 
two  fir^t  were  cases  of  libel,  Rex  v.  Williams,  2  Camp.  507, 
and  Rex  v.  Burdetti  4  Barn.  &  Aid.  95.  In  both  it  may  be 
taken  as  holden,  that  the  mere  putting  a  sealed  libel  in  the 
post  office  of  one  county,  with  intent  that  it  should  go  to  and 
perform  its  mischievous  purpose  in  another,  was  a  publica- 
tion, a  complete  offence  in  the  first,  and  indictable  there. 
The  third  case  was  The  United  States  v.  Worrallj  2  Dall. 
384,  388,  wherein  it  was  holden  that  the  mailing  of  a  letter 
in  Philadelphia,  in  the  district  of  Pennsylvania,  addressed 
and  offering  a  bribe  to  a  U.  S.  officer  in  New  Jersey,  in 
another  district,  was  in  itself  a  criminal  attempt  to  bribe, 
and  indictable  as  such  in  the  former  district.  It  is  unneces- 
sary to  impugn  the  authority  of  either  of  these  cases,  allow, 
ing  them  to  rest  entirely  on  the  ground  already  statedf 
which  is  putting  them  most  favorably  for  the  prisoner.  As  to 
the  two  first  cases,1t  is  impossible  to  say  that  such  a  publica- 
tion merely  is  a  felonious  uttering  within  the  statute,  though 
on  the  peculiar  doctrines  of  libel  it  may  be  enough  for  the 
purpose  of  making  out  a  misdemeanor.  As  to  the  last  case, 
the  writing  and  sendingr  a  letter,  or  mailing  it  in  Pennsylva- 
nia for  the  pirrpose  of  being  sent,  was  in  itself  literally  an 
attempt  there  to  bribe  the  officer,  though  the  letter  was  ad- 
dressed to  him  at  his  residence  in  New  Jersey.  The  court 
said  the  writing  and  delivery  were  to  be  considered  as  one 
act,  and,  as  far  as  respected  the  defendant,  it  was  consum- 
mated at-  Pennsylvania.  They  thus  placed  it  on  the  same 
footing  as  the  libel  in  the  two  first  cases ;  a  pernicious  wri- 
ting published  in  the  place  where  it  was  written.*  Indeed  it 
is  well  settled  that  the  bare  attempt  to  commit  a  misde- 
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meanor^  or  to  persuade  another  to  commit  one,  ia  in  itself  a 
misdemeanor.  To  tbii^,  several  cases  were  cited  in  Res  v. 
Higgins,  2  East,  6  ;  and  no  doubt  the  writing  and  mailing 
a  letter  to  another,  persuading  him  to  commit  a  misdemea- 
nor, is,  as  an  attempt  indictable.  The  doctrine  of  mailing 
libels  may  well  be  rested  on  this  ground.  The  act  is  an  at- 
tempt to  provoke  a  breach  of  the  peace.  So,  according  to 
Res  V.  Hig^ins,  Rathbun  might  have  been  indicted  in  l^ew 
York,  for  an  attempt  to  commit  the  offence  of  a  felonious 
uttering ;  for  it  is  equally  well  settled  that  an  attempt  to  com- 
mit a  felony  is  in  itself  a  misdemeanor.  That  was  the  very 
point  of  Rex  v.  JEKggin^  The  indictment  was  for  persuading 
another  to  steal ;  he  refused  to  comply,  yet  the  indictment 
was  maintained.  So,  in  the  case  at  bar,  had  the  Jetter  mis- 
carried and  the  fdonious  purpose  of  uttering  been  defeated. 
It  being  completed,  however,  the  act  which  was  before  but  a 
misdemeanor,  makes  the  wtiter  a  mere  accessory  to,  or  a 
principal  in  the  higher  crime,  accordingly  as  the  agent  was 
guilty  or  innocent. 

But  there  is  another  reason  why  we  cannot  argue  from 
the  doctrine  of  venue  in  cases  of  misdemeanor,  to  that  of 
venue  in  cases  of  felony.  In  the  former,  where  the  offence 
is  made  up  of  two  material  acts  or  events,  done  or  happen- 
ing in  different  counties,  the  venue  may  be  laid  in  either. 
This  was  abundantly  shown  in  Rex  v.  Burdett,  4  Barn.  & 
Aid.  96,  and  agreed  by  the  judges,  except  Bayley,  J.  and 
be  was  by  no  means  clear  against  it.  See  4  Bam.  &  Aid. 
156.  The  rule  Was  held  to  be  the  same  as  that  advanced 
by  Bulwer^s  case^  7  Rep.  57,  in  respect  to  a  civil  action. 
There  the  declaration  was  in  trespass  on  the  case,  for  ma- 
liciously outlawing  the  plaintiff,  on  a  ca.  sa.  in  which  pro- 
ceeding he  was,  as  a  conseqileuce,  imprisoned  in  Norfolk, 
where  the  venue  was  laid.  But  the  ca,  so,  was  purchased 
in  Middlesex,  and  delivered  to  the  sheriff  in  London,  who 
made  the  return  of  non  est.  Then  the  exigent  was  exe- 
cuted with  proclapaations  in  London,  and  the  writ  of  capias 
utlagatum  directed  to  and  executed  by  the  sheriff  of  Norfolk, 
by  arresting  and  imprisoning  the  plaintiff.  All  these  acts 
were  held  legally  ascribable  to  the  defendant,  as  done  by 
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him  in  the  several  counties.    The  action  was  held  to  be 
well  laid  in  Norfolk.    So,  said  the  court,  it  would  have  been 
equally  well  if  laid  in  London  or  Middlesex ;  for  they  adopt- 
ed this  rule :  "  In  all  case^  where  the  action  is  founded  upon 
two  things  done  in  several  counties,  and  both  are  material  or 
traversable,  and  the  one  without  the  .other  doth  not  maintain, 
the  action,  there  the  plaintiff  may  choose  to  bring  his  action 
in  which  of  the  counties  he  will."    The  rule  is  followed  out 
by  that  unparalleled  copiousness  and  variety  of  illustration 
peculiar  to  Lord  Coke,  in  which  its  application  is  shown  to 
appeals  of  murder  and  ott^er  feloniel^.  '^  In  Bex  v.  Burdett^ 
the  indictment  was  fpr  writing  and  publishing  a  libel  in  L^i- 
.€fisterskiTe^  where  the  venue  wasjaid.    There  was  evidence 
that  it  was  written  and  enclosed  in  a  letter  there,  and  deliver- 
ed to  an  agent  with  directions  to  deliver  it  to  B.  in  Middle* 
sex^  who  accordingly  received  it.    One  objection  was,  that 
the  venue  should  have  been  laid  in  Middlesex^  because  the 
offence  Was  not  complete  till  the  publication.    A  majority  of 
the  judges  agreed  that,  admitting  this  to  be  sO,  the  venue 
might  be  laid  in  either  the  county  where  the  libel  was  writ- 
ten or  sent,  or  that^  where  it  was  published.    But  it  was  ad- 
mitted.  both  by  the  attorney  general  and  the  judges,  that,  had 
thef  crime  been  a  felony,  the  government  must,  have  sought 
out  the  place  where  it  was  consummated,'and  laid  the  venue 
(here,  oj  else  it  would  not  be  indictable  in  either  county.    Ab- 
bott, Ch,  J.  says,  the  sending  or  carrying  is  the  commence- 
ment of  the  publication ;  the  receipt  and  reading  are  its  con- 
summation.   4  Barn.  6o  Aid.  17Q.    In.  Bulwer^s  cascj  the  vi- 
sible wrongs  the  imprisonment,  was  spoken  of  as  t^le  consum- 
mation ;  and  that  being  in  Norfolk^  the  venue  was  said  t&  be 
laid  there  with  peculiar  propriety.    Again,  it  is  said,  where  a 
mortal  stroke  is  given  in  one  county,  and  the  man  dies  in 
another,  the  death  which  accrued  on  the  stroke  m^de  the  felo- 
ny, and  the  appeal  was  heldto  lie  in  the  latter  county.   Agdin, 
the  forging  of  a  deed  in  one  county  and  publication  in  another, 
gives  an  action  in  the  latter.    Other  books  give  farther  instan- 
ces.   An  usurious  agreement  is  made,  or  a  draft  given  for 
usury  money  in  one  county ^^  but  the  money  is  received  in 
Vol.  XXI.  68  . 
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another ;  the  receipt  of  the  money  consummates  the  offence, 
Fisher  v.  Beasly,  1  Dougl.  236.  Scott,  q.  t.  v.  Brest^  2  T. 
R.  238.  Scurry,  q.  t  v.  Freeman,  2  Bos.  &>  Pull.  381,  Mo- 
ney is  obtained  in  one  county,  oil  a'false  pretence  made  in 
another ;  the  venue  should  be  laid  in  the  former,  for  the  of- 
fence was  consummafdil  by  receiving  the  money,  2  Stark. 
Ev.  897,  Am.  ed.  of  1837,  ndte  (/.)  Rex  v.  Buttery,  cited  4 
Barn.'  &  Aid.  179.  A  conspiracy  in  one  place,  to  obtain  mo- 
ney from  the  government  by  false  vouchers,  is  indictable  in 
another  where  the  votichem  are  delivered;  for  the  delivery 
consummates  the  offence ;  and  a  delivery  by  transmission  in 
a  letter  through  (he  post  is  within  the  rule,  ftex  v.  Brisac^ 
4  East,  164  And  see  The  People  v.  Mather,  4  Webdell, 
229,  259,  per  Marcy,  J.  A  man  in  Ireland  sent  a  iibel  to  be 
publidbed  in  the  cotinty  of  Middleserc,  England,  which  was 
done,  tend  he  was  held  indictable  in  the  latter  cbunty.  Rex 
V.  Johnson,  7  East,  $5.  And  see  Resiv.  Watson,  X  Campb. 
215,  216. 

In  all  these  cases,  had  the  offence  been  felony,  and  pa- 
sued  criminally  as  such,  mid  the  action  of  the  accused  as  a 
principal  offender,  could  have  been,  as  it  may  be  in  case  of  a 
misdemeanor,^  Continued  by  legal  construction  to  the  place  of 
consummation,  the  venue  might  and  must  have  been  laid 
there.  The  doctrine  of  election  has  tiever,  as  in  ciise  of  civil 
actions,  and  indictments  for  misdemeanor,  been  extended  as 
a  rule  to  fdonies.  There  may  be  exceptions ;  as  wliere  good^ 
are  stolen  in  orie  county  and  transported  into  another  ^  but 
the  reason  of  this  is,  that  there  is  a  complete  felony  in  each 
county.  The  same  exqeption  was  once  thought  applicable 
to  embezzlement  by  servants.  Hobson^s  case,  I  East*s  P.  C. 
adkenda,  24t/  Though  in  a  subsequent  case,  the  court 
thought  it  safer  io  look  exclusively  to  the  place  of  consum- 
mation. Rex  V.  Tat/lor,  3  Bos.  &  Pulh  696.  2  Leach,  974, 
4th  ed.  Russ.  &  Ry*  Cr.  Oas.  63.  The  doubt,  when  a  fe- 
lony was  committed  by  separate  acts  in  two  different  coun- 
ties, has  been,  whether  it  could  be  treated  as  a  complete  ^lo- 
ny  in  either.  But  I  shall  notice  ^presently  that  the  doubt 
has  no  application  to  the  case  at  bar. 
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In  Rex  V.  BurdeU^  ai^d  The  United  Slates  v.  Worrallj 
thei^  was  direct  evidence  that  the  letters  had  been  receiv- 
ed according  to  the  direction.  In  Rex  v.  Williams^  the 
mailing  was  evidence. of  sending,  and  for  this  act  alone  the 
indictment  was  drawn.  See  per  Bayley,  J.  in  Rex  v.  B^r' 
dettyA  Q^m.  &  Aid.  164.  In  the  two  .former,  there  was  ^ 
plain  righ(  to  elect  Uie  venue  ;  in  the  latter,  it  seems  %o  hav^ 
been  laid  in  the  verjr  county  of  the  offence.  Had  the  letter 
arrived  that  would  have  made  a  case  of  election ;  anid  perr 
haps  the  arrival  may  be  deemed  to  have  been  shown,  ac- 
cording to  the  doctrine  of  presumptive  evidence.  It  would 
have  arrived  in  the  ordinary  course  of  the  post  office,  a 
public  department ;  and  that  was  a  ground  for  the  presump- 
tion, till  thq  contrary  was  shown.  Phill.  Ev..  8th  ed.'  471, 
Per  Park,  B.  in  Warren  v.  Warren^  1  ^Cr.,  Mee.  &.  Rose, 
252.  In  no  view,  therefore,  do  I  think,  thiatt  the  decisions 
cited  concerning  misdemeanors  can  be  applied  to  the  j^ase 
at  bar.  In  defining  and  in  trying  felonies,  the  law  is  mpre 
careful  to  resolve  the  offence  into  the  separate  acts  which 
produced  it,  with  a  view  to  distinguish  between  .  principal 
and  accessory. ..  Whereas,  in  piisdemeanors,  all  concerned 
are  principal^,  and  every  act  tending  towards  its  commis- 
sion.sebi^s  of  itself  to  b^  an  offence  of  the  same  grade  wirh 
the  final, act  oc  event;  indeed,  to  be  identified  with  it. 
Thui9,  in  Rex  v.  Burdetty  4  Bam.  &  Aid.  126,  Best,  J, 
speaking  of  the  libel,  said :  ''  The  moment  a  man  delivers  a 
libel  from  his  hands,  his  control  over  it  is  gone.  He  ha3 
sbotJiis  ai^w,  and  it  does  not  depend  upon  him  whether 
it  bits  the  mark  or  not.  There  is  an  end  of  the  locu9 
penife/<(t£s,  his  offence  is  coinplete,  all  tha^  depends  upoQ 
him  isr  coi^sqmtntated,  and  from  th^t  moment,  upon  ev.e;:y 
prinQifde  of  eommoq  sense,  he  is  liable  to  be  called  upon  to 
answer  for  his  act.'^  ft  is  evident  that,  to  import  such  % 
doctrine  into  the  law  of  felony,  would  at  once  subvert  the 
law  of  principal  and  accessory,  and,  what  is  more  pertinent 
to  the  Qase  before  us,  it  would  be  to  overrule  several  deci- 
sions which  I  have  cit^d  denying  the  application  of  that  doc- 
trine as  to  felonies  committed  either  by, force  or  fraud.  I^ 
man  writes  a  letter  directing  another  to  commit  a  robbery 
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or  a  forgery,  or  utter  a  forgery,  either  of  which  is  done  in 
his  absence y  no  one  will  pretend  that  the  writer  is  more 
thta  an  accessory  before  the  fact :  whereas,  had  the  object 
beeo  an  assaalt,  he  would  have  been  a  principal,  on  his  ad- 
vice being  followed,  tie  sends  poison  into  another  county, 
by  an  innocent  &gent,  to  be  administered  there  as  a  medi- 
cine ;  his  arrow  is  sped,  and  he  is  at  once  guilty  of  a  misde- 
meanor in  his  <»wn  county ;  but  not  of  a  f!dony  there,  thotigh 
the  poison  do  its  office.  The  law  pronounces  him  present 
at  the  place  of  ministration,  by  one  of  those  fictions,  without 
which  there  would  be  a  failure  of  justice ;  for  if  he  be  not 
holden  to  a  trial,  no  one  can  be.  In  that  way,  one  who  is 
out  of  the  state  might  send  into  it  and  administer  fatal  po^- 
«6n  with  impunity  to  every  one  concerned  ^  for  the  innocent 
agent  could  not  be  punished.  So  of  uttering  forged  paper 
through  the  post  officb.  The  venue  must  be  laid,  at  the 
place  where  the  letter  is  delivered;  and  the  offender  can- 
not be  allowed  to  gainsay  the  fact  that  he  Was  present,  and 
himself  committed  the  crime  where  it  is  received.  The 
same  rule  obtains  between  county  and  county.  That  it  is 
fallacious  to  reason,  concernihg  venue  from  cases  of  misde- 
meanor to  those  of  felony,  or  vice  vefsa^  1  also  refer  to 
what  was  said  by  Abbott,  Ch.  J.  in  Rex  v.  BUrdett,  4  Bam, 
&  Aid,  171  to  175,  and  the  remarks  of  ^some  other  judges 
in  the  course  of  the  cause.  -      ' 

One  word  may  be  due  to  Doctor  Hensey^^  ca^e.  There 
intercepted  letters  were  held  to  be  overt  (acts  of  high  trea- 
son. I  Burr.  646,  luid  Gregg^s  case  there  cited.  It  would 
probably  have  been  the  same  thing  had  the  letters  never 
been  mailed ;  but  confined  to  the  prisoner's  custody.  iScri- 
here  est  €Lger&\s  a  true  saying,  though  it  was  misapplied  in 
Sidney*s  ^ase.  Poster,  198,  Dublin  ed.  of  1 791-  Such  evi- 
dence is  admitted  on  the  pecutiar  doctrines  of  high  treaswi^ 
wherein  there  are  no  accessories  any  more  than  in  misde- 
meanors, TtM  very  intent  to  commit  treason  is  x]aany  times 
actual  treason*  Marcy.  J.  in  People  v.  Mather ^  4  Wend. 
259,  260.  1  Chit.  Cr.  Law,  261,  Am.  ed.  of  1836.  A  let- 
ter  indicating  the  intent,  and  connected  with  the  prosecu- 
tion of  a  treasonable  purpose,  is  clearly  evidence,  therefore, 
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of  th^  crime  itselff  and,  if  mailed,  it  is  plainly  an  overt  act 
Foster^  before  cited.  It  does  not  follow  that  a  like  overt  act, 
fending  to  the  commisiHon  of  a  felony,  is  in  itself  the  felony, 
I  have  already  cited  several  decisions  to  the  oontrtnry,  in  the 
very  case  of  uttering  forged  paper. 

The  rule  of  the  common  law.  thai  where  a  fedony  is  be- 
^lin  in  one  county  and  consummated  in  another,  it  cannot 
be  indicted  in  eith^,  but  tiie  people  must  be  thiown  back 
^ipon  -an  indictment  as  for  a  mere  misdemeanor  in  each  coun- 
ty, 1  Chit.  Cr.  Law;  177,  Am.  ed.  of  1836,  was  not  much 
insisted  on  at  the  ban  It  seems  never  to  have  been  appli- 
<;able  to  the  •case  of  a  tnau  iif  one^ounty  committing  a  felo- 
ny in  another  through  the  ^medium  of  ah  innocent  agent 
Ohitty  lays  down  the  rule,  on  the  authority  of  CrirdwoocPs 
<asey  before  cited,  thus :  "  Where  a  person,  by  means  of  ah 
innocent  agent,  procures  a  felony  to  be  done  in  another 
county,  he  may  be  indicted  there,  though  not  personally 
present  Thus,  in  case  of  a  threatening  letter,  sent  by  the 
hands  of  a  person  innocent  of  its  contents,  the  defendhnt 
may  be  indicted  in  the  place  where  the  letter  was  .^eceived:^ 
1  Chit  Cr.  Law,  190.  The  rule  is  I  think  well  sustained 
Iboth  by  authority  and  principle,  dt  is,  moreovei^  directly 
.applicable  to  the  case  at  bar. 

Did  the  court  below  err  in  refusing  to  appoint  triors  of 
the  impartiality  of  6rrey,  the  juror?  He  was  regularly 
challenged  by  the  prisoner's  counsel  as  not  being  impartial, 
and  triors  demanded.  These*  were  denied^  on  the  ground 
that  they  had  been  waived  by  the  examination  before  the 
court  without  asking  for  triors,  and  that  this  had  made  the 
court  triors.  The  correctness  of  the  decision  depends  en- 
tirely on  the  construction  which  is  to  be  put  upon  the  pro^ 
position  of  the  court  in  the  outset ;  which  was,  that  either 
party  had  a  right  to  triors  on  the  question  of  ind\fferency ; 
but,  if  this  were  not  insisted  on^  it  would  be  more  conve- 
nient and  perhaps  d6siraible  that  each  should  be  sworn  to  an-' 
swer  whether  he  had  formed  and  expressed  an  opinion. 
No  objection  wasmAde ;  this  course  was  pursued  with  all  the 
jurors,  Grrejf  inclusive,  and  afterwards,  as  to  him,  triors  wete 
notwithstanding  demanded.     That  the  counsel,  and  the 
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prisoner  througl^  them^  assented  to  the  proposition  made  by 
the  court,  there  can  be  no  doubt ;  and  it  was  carried  into 
full  effect  in  the  case  of  Grey  himself.  The  court  had  said, 
"  If  you  do  not  insist  on  triors  of  indifferency^  it  will  be 
Qiore  conveaient  and  desirable  that  the  juror  "be  sworn  as 
to  his  having  formed  and  expressed  an  opinion."  On  his 
being  called,  he  was  so  sworn  and  interrogated  and  answer? 
ed  upon  the  point  of  indifferency.,  I  understand  the  court 
as  having  proposed  this  oath  and  examination  before  them, 
by  way  of.  substitute  for  the  regular  trial  of  a  challenge  to 
ihQjavoFy  which  is  synonymous  with  indifer^ncj/f  the  word 
used.  It  is  said  a  contrary  exposition  is  derivable  from  the 
form  of  the  oath  proposed.  True,  the  only  ground  covered 
by  the  oath  was  the  having  formed  and  expressed. an  opin- 
ion, which  is  clearly  a  principal  cause.  The  People  v.  Ver- 
milyeaj  Cowen,  108, 121.  The  sarjiie  v.  Mather,  4  Wen- 
dell, 229,  241.  The  better  opinion^  I  think,  as  collectable 
from  these  cases  is,  that  the-  merely  forming  without  ex- 
pressing an  opinion  is  a  principal  cause.  The  oath,  there- 
fore, was^not  broad  enough  to  elicit  the  grounds  of  a  chal- 
lenge to  the  favor.  A  juror  may  be  quite  partial,  and  liable 
to  challenge  without  principal  cause.  3ut  incidentally  men- 
tioning the  form  of  the  oath  was  not  intended  to  qualify  the 
proposition  as  to  the  tribunal  before  whom  the  trial  should 
be  had.  This  tribunal  was  changed  by  consent.  The  court 
was  evidently  intended  as  the  triors  of  all  challenges :  and 
if  the  prisoner  desired  a  change  in  the  ierm  pf  the  oath,  his 
counsel  should  have'specifically  requested  it,  and  if  refiisedi 
put  his  exception  op  that  ground. 

The  law  allows  triors  for  the  benefit  of  the  prisoner,  or 
the  people*.  Either  may  waive  it.  Quilibet  protest  renun- 
'ciare  pro  se  introductoj  is  a  maxim  of  universal  application. 
The  prisoner  may  ^en  waive  his  right  to  a  trial  at  the 
hands  of  a  jury  on  the  merits,  by  pleading  guilty.  Having 
this  power,  no  one  will  pcetend  that  he  cannot  consent  to 
any  thing  else.  He  may  waive  any  n\atier  of  form  or  sub- 
stance^  excepting  only  what  niay  relate  to  the  jurisdiction 
of  th^  court.  ^.His  power  to  agree  that  the  court  shall  act 
jSi3  triors  of  ^  challjsnge^  which  may  be  implied  £rom  the 
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course  that  he  and  his  counsel  take  in  respect  to  the  mode 
of  trial,  was  hdd  in  The  People  ▼.  Mather^  4  Wendell,  229, 
245.  A  man  cannot  legally  be  indicted  and  tried  as  acces* 
sory  to  a  felony  till  the  principal  be  convicted.  Such  a  trial 
fs  contrary  to  an  ancient^  ^nd  fundam^tal  rule  of  law. 
Yet,  says  Lord  Coke,  if  he  go  to  tridi  without  insisting  on  the 
objection,  he  shall  be  holden  to  have  wi^ived  it  To  this  he 
expi^sly  applies  the  judt  miaxim  cited,  <luUibet,  ^c. .  3 
Inst.  183. 

It  was  intimated  in  argument,  though  not  mtich  insisted 
dn,  that  even  if  counsel  had  consented  to  one  m6de  of  tvial^ 
they  might  still  revoke  such  consent,  and  stand  «pon  their 
former  l^al  rights.  To  that  proposition  I  cannot  assent, 
even  in  TespeiCt  to  a  trial  for  felony.  The  principle  is  the 
Same  as  that  which  binds  in  civil,  cases.  Any  agreement 
deliberately  mide,  any  plain  assent,  express  or-impUed,  in 
respcjct  to  the  orderly  conduct  of  a  suit,  .or  even  an  agree* 
ment  lo  admit  a  material  fact  upon  the  trial,  cannot  be  re- 
voked at  the  pleasure  of  the  party^  Ih  the  business  courts, 
such  agreements  are  so  common,  and  therefore  so  apt  to  be 
forgotten  or  misunderstood,  that  they  are  generally  jipquir- 
ed  by  rule  to  be  put  in  writing.  I'he  court  for.  the  correc- 
tion of  efrors,  however,  where  there  is  no  such  role,  hold^ 
an  oral  agreement  binding.  Chamberlain  v.  Pitchy  2  Cow- 
en,  243,  245.  Agreements  in  the  courts  of  oyer  and  termi- 
ner stand,  Ipresume,  genemlly  upon, the  same  .footing.-  A 
prisoner  on  trial  there  who  deifeads  by  counse>,  and  silently 
acquiesces  ih  what  they  agree  to,  is  bound  the  same  as  any 
other  principal  by  the  atft  of  hrs^  agent. 

The  courts  ^>eQific&rlly  enforce  agreements  made  ia  re- 
spect to  th6  course  of  the  cause,  by  persons  properly  author- 
ized. They  do  not  aUow  the  party  to  violate  a  stipulation 
and  put  his  antagonist  to  an  action^  What  oughts  to  be 
doncy  they  will  'conside>  either  as  having  been  done,  <Mr  sum- 
marily enforce  its  execution  by  process  of  contempt*  Where 
an  attorney  agteed  at  the  trial  to  release  the  interest  of  a 
witness,  who  was  therefore  sworn,  on  motion  for  a  new  tri- 
al the  court  said  they  would  hold  him  to  h«ive  been  actually 
discharged,  inasmuch  as  he  might  compel  the  attorney  to 
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execute  his  agreement.  Hepiing  v^  English^  6  Carr.  & 
Payne,  542.  1  Cr.,  Mee.  &  Rose.  66^,  and  5  Tyrwh.  J  86. 
In  Davis  t.  Burton^  4  Carr.  &  Payne,  166,  the  defendant's 
attorney,  by  consent  of  the  defendant,  having  orally  agreed, 
at  a  private  interview  with  the  plaintiff's  attorney,  to  admit 
certain  facts  on  the  trial,  the  court,  upon  the  cause  coming 
on  and  on  oral  proof  of  the  agreement,  held  the  defendant 
specifically  to  perform  it,  by  taking  the.  facts  as  actually  ad- 
mitted at  the  trial. 

I  will  not  deny  that  agreements  may  be  thus  enforced  in 
a  criminul  case.    Suppose  a  prisoner  to  declare  on  full  ad- 
vice that  he  will  plead  guilty,  on  which  the  prosecutor's  wit- 
nesses are  all  dismissed  ;  might  not  the  court  order  the  plea 
entered  as  if  the  same  consequence  had  been  produced  in  a 
civil  cause  on  an  attorney  stipulating  to  give  a  cognovit? 
All  this  soundshaish,  and  no  court  would  enforce  a  stipula- 
tion to  plead  guilty,  unless  in  a  case  where  they  plainly  saw 
that  the  6bject  of  the  prisoner  was  to  defraud  the  coiuse  of 
justice.    Agreements  to  waive  his  personal  rights  ought  not 
to  be  enforced  except  in  such  cases^  though  the  r^t  of  the 
court  may  be  exercised  to  the  same  extent  as  in  civil  causes. 
The  People  Y.  Mather,  4  Wend.  229,  246,  246,  was  referred 
to  as  a  case  in  which  the  accused  had  been  allowed  to  re- 
voke his  agreement.    He  had  stipulated  that  every  juror 
called  should  -be  considered  as  challenged^  by  each  sid^. 
The  juror  examined  appeared  to  be  biased  against  the  ac- 
cused, who  was  alloWed  to  revoke  his  side  of  the  agree- 
ment, that  is,  waive  his  challenge.    The  court  put  his  right 
on  the  general  ground  to  which  I  have  before  adverted,  that 
a  party  may  always  waive  an  advantage  to  himself.    The 
rule  has  no  application  where  he  is  seeking  to  frustrate  an 
agreement  made  for  the  benefit  of  the  prosecutioi^    But  in 
the  case  at  bar,  the  agreement  of  the  prisoner  when  he  sought 
to  rev6ke  it  by  demanding  the  ordinary  triors,  had  been 
executed.    The  juror  had  been  put  upon  his  trial  before  the 
court,  and  it  did  not  lie  with  the  prisoner  to  revoke  it  at  that 
stage,  any  m6re  than  if  the  trial  had  terminated,  and  the 
juror  had  been  sworn  and  taken  his  place  in  the  box.    No- 
thing indeed  appears,  in  the  instance  before  us,  which  would 
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have  serioiasly  aflSteted  the  iaterests  of  justice,  had  the  court 
given  way,  but  the  principle,  put  was  convenience.  The 
dday  arising  from  a  formal  trial  for  eaeh  juror  was  doubtless 
alluded  to,  which  is,  to  be  sure,  a  mer^  inconvenience. 
But  it  is  sometimes  hn  harrassiog  andlyexatious,  not  to  say  a 
dangerous  inconvenience  even  for  the  prisoner,  A  jury  fa- 
tigued by  delay  cannot  well  appreciiEte  his  defence*  The 
attorney  generd  had  waived  the  same  right  on  his  part, 
upon  the  same  i^eason,*  and  the  formation  of  the  jury  had 
progressed  upon  both  sides.  Had  the  court  given  way  to 
.one  side,  justice  would  have  demanded  the  same  thing  for 
the  pther ;  and  thus  perhaps  the  jury,  so  far  as  it  was  form- 
ed, might  have^been  withdrawn,  and  a  new  jury  throughout 
placed  in  the  box.  Th^e  prisoner  had  but  to  intimate  his  de- 
sire lo  have  triors,  in  reply  to  the. suggestion  of  the  court, 
when  his  right  would,  no  doubt,  have  at  onqe  been  recognized. 
I  do  not  deny  its  importance;  and  the  court  will  allow  and 
even  advise  him  to  recall  any  improvident,  concession  which 
IS  apparently  prejudicial  to  his  rights*  They  will  do  so  on 
the  mere  suggestion  of  counsel  that  th^  concession  was  pre- 
judicial; but  not  where  injury  is  evidently  out  of  question 
on  the  side  of  the  prisoner,  while  the  prosecution  may  sustain 
a  serious  inconvenience.  On  the  whole,  I  am  entirely  satis- 
fied that  the  challenge  was  legally  disposed  of. 

I  It  struck  me  as  doubtful,  on  the  argument,  and  I  so  men- 
tioned at  the  time,  whether  a  bill  of  exceptions  would  lie  for 
rinsing  triors ;  and  therefore  as  questipnable,  whether  the 
challenge  and  the  proceedings  upon  it  were  properly  before 
us.  The  doubt  may  have  beeti  unfounded.  The  statute 
allowing  a  bill  of  exceptions  in  criminal  cas^  niakes  it.appli- 
cable  to  the  same  extent  as  it  was  in  a  civil  cause.  2  R.  S. 
616,  ^  ed.  ^  21.  There  a  bill  of  exceptions  was  confined  to 
some  point  of  law  arising  at  the  trial,  which  could  not  be 
made  appat^t  in  a  course  of  regi^ar  entry  on  the  record. 
It  was,  therefore,  denied  tojbe  applicable  in  Ex  parte  Ver- 
miljfea^Q  Co  wen,  667,  to  ^^  challenge  for  principal  cause, 
which  had  been  raised^  debated  and  overruled  as  insufficient. 
The  reason  given  was,  that  suchxhallenge  should  be  entered 
on  the  record  as  if  it  had  been  demurl^ed  to,  and  in  the  form 
Vol.  XXL  *      69 
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of  a  demurr^,  with  a  judgment  rendered.  A  challenge  for 
principal  cause  ifl  also  entered  of  record  where  it  is  tried 
and  a  verdict-  retidered  by  triors,  as  may  be  seen  in  1  Tri* 
ais  per  Pais,  211^212,  ed.  of  1766.  Yet  I  find  it  said  in 
several  books,  that  ah  exception  may  be  taken  where  a  point 
of  law  arises  in  respect  to  a  <ihallengei^ '  It  was  so  said  ex- 
pressly in  Rex  v.  The  Oity  of  WarcestisrySkin.  101,  if  the 
judge  overrule  the  challenge  upon  debate,  without  demurrer. 
The  reason  given  is,  because  the  matter  does  not  appear  by 
entry  upon  the  record;  It  is  ateo  said  In  Bu)l.  N.  P.  316, 
ed.  of  1788,  that  a  bill  of  exceptions  lies  upon  sonie  point 
of  law  either  in  admitting  or  denying  a  challenge.  Bitller 
cites  what^was  said  iti  Bridgeman  v.  HoUandoihersj  Show. 
Fart.  Cas.  120,  which  was  but  an  argument  of  counsel 
before  the  lorcb.  However,  he  is  himself  an  authority ; 
and  perhaps  it  accords  best  with  the  practice  to  allow  a 
bill  of  exceptions  on  any  point  of  law  decided  by  the  court 
respecting  a  challenge,  which  does  not  appear  on  the  record. 
For  this  purpose,  the  decision  in  respect  to  the  challenge 
may  be  deemed  parcel  of  the  proceedings  of  the  trial,  The 
statute  of  Westm.  Edwi  I,  ch.  .31,  is  that  when  a  man  irn- 
pleaded  before  any  of  th^  justices  doth  allege  an  ^ception,  it 
shall  be  allowed.  In  terms  it  extends  to  matter  of  exception 
respecting  a  challenge  as  well  as  any  other.  On  the  whole, 
it  certainly  cannot  be  denied  on  authority,  and  perhaps  not 
on  principle,  that  the  question  respecting  the  challenge  cotnes  ' 
up  in^  proper  form.  It  certainly  was  a  very  proper  subject 
for  examination  in  some  way,  which  cai^  hardly  be  said  of 
all  the  matters  in  the  bill. 

The  bill  seeks,  with  quite  too  mnch  industry,  to  draw  the 
whole  of  the  questions,  both  of  feet  and  of  law,  fifom  the 
court  below  and  present  them  here.  A  great  deab  of  cir* 
cumstantial  evidence  was  adduced  on  both  sides,  and  the 
admission  of  all  that  was  introduced  on  the  side  of  the  prose- 
cution,  as  far  as  itcould  be  reduced  to  stkbdivisions,  was  ex- 
cepted to  either  for  incopipetency  or  insufficiency.  Again ; 
the  intimations  or  directions  of  the  judge,  that  other  parts 
were  or  were  not  material,  and  especially  that  they  tended 
to  support  or  repel  certain  conclusions,  were  excepted  to, 
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wh^iever  such  ifUimations  or  cUieciions  were  adverse  to  the 
prisoner.  Again  ;  the;|udge  was  requested  by-the  prisoner's 
counsel  ta  charge  whether  certain  conclusions  arose  from 
certain  sets  of  fticts  or  the  testimony  oi  certain  witnesses,  in 
favor  of  the  prisoner;  and  on  his  declining  so  io  do,  or 
charging  unsatisfiftclorily  to  the  prisoner's  counsel,  excep- 
tions were  interposed.  Some  exceptions  were  irrelevant  in 
supposing  matters  to  have  been  in  the  charge,  which  do  not 
appear  there.  The  exception  returned  as  taken  qfier  the 
trial  and  verdipt,  because  the  court  below  refused  tastay  the 
proceedings,  most  clearly  should  not  have  been  inserted  in 
the  bill ;  and  we  hope  we  shall  not  have  occasion  to  repeat 
that  exceptions  cannot  be  taken  in  respect  to  any  6f  the  pro- 
ceedings before  or  after  the  triak  See  The  People  v.  DcU- 
/w,  16  WendeU,  681,  683,  4, 

Many  of  the  exceptions  were  so  frivolous,  that  th^  counsel 
who  procured  their  original  inserttcm  omitted  them  ia  framing 
the  points  for  the  argument  at  bar.  He  raised,  however,  26 
points  for  our  consideration,  out  of  the  multitude  and  variety 
contained  in  the  bill ;  and  a  great  part  pf  the  business  of  the 
able  counsel,  who  finally  appeared  on  the  argument^  was  de- 
voted to  abandoning  them  one  after  another,  till  they  came 
down  to  three,  which  certainly  deserved  considemtion  j  tWo 
of'  them  presenting  questions  of  a  good  deal. of  nicety,  The 
/attorney  generate  in  his  reply,  read  thirty-five  of  the  points 
'  pre^nted  by.  the  bill,,  and  remarked,  I  am  sorry  to  say^  not 
without  a  cause,  that  exceptions  to  the  admission  of  testimony 
had  been  mtdtiplied  there  in  proportion  to  its  obvious  pro* 
priety  and  admissibility.  The  counsel  whose  duty  it  was  to 
dmw  up  ahd  attend  the  settlement  of  the  bill,  should  not  have 
insisted  o^  the  idsertion  of  those  exceptions,  which  he' must, 
on  r^ection,  have  seen,  were  obviously  unfounded,  or  irrele- 
vant. We  ti^  not  say  the  interests  of  his  client  did  not  de- 
mand it  The  fear  is  that  such  a  practice  may  not  only  ob- 
scure- the  presentation  of  strong  points  in  the  bill,  and  which 
the  counsel  and  the  court  beloi^  may  feel  desirous  to  put  in  the 
best  shape  for  a  review ;  but  detract  from  their  final  conside- 
ration.   The  attention  of  all  must  be  drawn  more  or  less  to 
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immaterial  matters ;  thai  attention  which  should  be  leeerved 
for  things  of  real  moment 

I  refer  again  to  the  dootrine  laid  down  by  Mr.  Justice  Nel- 
son in  7%6  People  v.  Haynes^  11  Wendell,  661,  2,  to  Which 
we  mean  to  adhere.  Allow  ine  to  add,  that  it  is  nev^r  the 
office  of  a  bill  of  exceptions  to  draw  in  question  the  sufficiency 
of  the  whole  or  any  par(  of  the  evidence  in  a  cause  unless  a 
direction  be  given  upon  it,  or  a  decision  made  in  respect  to 
it,  as  matter  of  law.  WiUard  v.  Warren^  17  Wend.  267, 
260;  Opinions  of  the  judge  upon  its  force  and  effect,  whether 
they  be  given  as  to  the  whole  or  only  certain  parts  of  the 
evidence,  are  to  be  taken  as  merely  advisory,  if  the  cause  be 
finally  submitted  to  the  jury.  That  he  overrated  its  strenf^h 
against  the  /excepting  party,  or  came  short  of  its  strength  for 
him,  so  long  as  be  treated  it  as  of  a  merely  persuasive  char- 
aeter,  can  no  more  be  settled  on  a  bill  of  exceptions,  than 
that  the  jury  found  against  its  weight.  A  great  majority  of 
the  questions  litigated  in  the  progress  of  the .  trial  depended 
for  their  solution  trpon  circumstantial  evidence.  It  is  the 
business  of  the  respective  counsel,  in  such  a  case,  to  insist 
by  way  of  argument  to  the  jqry,4hat  certain  facts  will  or 
will  not  warrant  a  given  conclusion.  He  seeks  to  strengthen 
or  diminish  their  force,  wh0n  standing  by  themselves ;  and 
thence  proceeds  to  consider  their  influence  when  regarded  in 
connection  with  ^all  the  other  testimony  in  the  cause.  In 
this  proceeding  there  is  conmionly  a  good  deal  of  collision 
between  counsel.  The  judge  is  called  to  notice  the  points  of 
difference,  or  such  as  he  deems  material ;  and  he  does  so  in 
his  charge  to  the  jury,  with  whom  the  decision  is  left ;  and 
which  must  in  the  nature  of  things  be  final.  In  shorty  the  jury 
are  the  tribunal  to  correct  the  errors,  in  point  of  fact,  both  of 
the  judge  and  counsel.    It  cannot  be  done  by  writ  of  error. 

I  adqait  that  error  lies  where  testimony  is  received  which 
appears  to  have  been  plainly  irrelevant.  But  it  will  at  once 
occur  to  every  one  accustomed  to  trials  xxpon  circumstantial 
evidence,  how  extremely  difficult  it  is  to  establish  a  case  of 
irrelevancy.  The  counsel  on  either  inde  have  a  right  to 
announce,  in  opening,  or  by  way  of  proposition  in  the  course 
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of  the  cause/  that  they  will  pi'ove  certain  facts  which  are 
material  to  make  out  their  case  or  any  part  of  it ;  and  the 
iFery  annouocement  makes  all  those  facts  material,  for  the 
time  being.     They  continue  to  be  deemed  Ynaterial,  until 
the  jqdge  finds  the  proofs  are  so  far  short  of  the' proposition, 
that  it  is  not  fit  to  go  to  the  jury.    If  the  proposition  be,  in 
the  judge's  opinion,  made  out  in  a  stronger  or  weaker  sense, 
by  ail  or  any  of  the  conseicutive  proofs  which  are  produced, 
it  goes  to  the  jury.    Propositions  of  this  kind  multiply  in 
the  course  of  the  cause,  and  in  the  result  are  continually 
calling  out  evidence  to  discredit  or  corroborate  witnessesi 
to  fix  dates,  and  correct  inaccuracies  of  various  kinds.    Cir- 
cumstances, though  remote  and  of  doubtful  bearing,  are  te- 
cdivablefor  the  consideration  of  the  jury;  and  a  very  wide 
scope  is  often  thrown  open  for  inquiries  which,  at  first,  would 
have  been  unintelligible.    In  this  manner,  the  road  of  evi* 
deuce  in  the  case  at  bar  seems  to  have  gradually  widened 
to  a  very  large  field  of  inquiry.    It  was  sought  to  show  that 
a^  system  of  forgery  had  been  prosecuted  by  the  prisoner 
against  a  whole  community,  atid  for  a  while  With  such  suc- 
cess, that  he  was  enabled,  on  the  credit  which  it  brought 
him,'  to  sustain  an  immense  business.    Of  that  system,  it 
was  contended,  the  particular  note  in  question  with  'the 
eleven  forged  endorsements*  made  a  part;    the  prisoner's 
counsel  strenuously  contending,  among  other  things,  that 
however  extensive  the  forgeries,  his  business  was  so  much 
more  extensive,  and  so  little  under  his  own  eye,  especially 
in  its  financial  departments,  that  the  forgeries,  if  any,  had 
been  volunteered  by  agents  without  his  observing  the  fact. 
Such  an  extraordinary  defence^  warranted  an  inquiry  into 
his  whole  business,  and  all  the  correspondence  connected 
with  it.    His  very  habits  of  thought  and  action  were  enter- 
ed upon,  through  questions  put  by  his  counsel.      And  he 
still  persevered,  in  the  face  of  eight  endorsers  swearing  to 
the  forgery,  and  confirmed  by  numerous  circumstances,  in 
denying  that  any  forgery  had  ever  been  committed.    He 
sought  by  cross-examination  in  respect  to  their  connection 
with  him  as  real  endorsers  in  various  cas^  to  confound 
their  memories,   to  raise  discrepancies  as  to  time,  the  char- 
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ncter  of  handwriting,   and  other  collateral  matters.    He 
showed  that  several  of  them  were  his  active  enemies.    He 
sought  to  contradict  them  by  their  conduct  and  jdeckra- 
tions ;   and  to  convince  tbe  jury  that  they  swore  falsely. 
But  in  a  long  career  of  continiied-  attempts  at  impeachment, 
he  was  unable  to  call  a  singly  witness  from  among  a  hige 
community,  who  would  deny  that  he  believed  the  endorse- 
ments or  any  one  of  them  to  be  forged ;  a  community  well 
acquamted  widi  the  individuals  whose  names  wete  ^l^ged 
to  be  forged;  most^f  whom  being  businesa  men,  and  their 
handwriting  extensively  known  at  Buffalo.    Yet  beqause  the 
judge  mentioned  to  the  jury  this  weak  point  ip  the  prison- 
er's  case,  and  told  them   ft  ^  was  a  ^ircumdtance   lytiick 
strengthened  the  proof  of  the  forgery,  an-  exception  was 
taken,  and  even  persevered  in  to  the  bar;  and  (^e  of  the 
counsel  made  a  point,  that  the  judge's^  opinion  should  not 
be  given  to  the  jury — ^that  such  negative  evidence,  or  indeed 
any  other,  tended:  strongly  to  complete  the  proof  of  the  for-, 
gery.    But  see  per  Best,  J.  in  Rfix  v.  Burdeit^  4  Bam.  & 
A\d..l2l^stseq.  and  Hplroydy  J.  id.  141.   .Whereas,  it  is 
important  in  these  circuttistantial  cases  above  all  others,  that 
t^e  judge,  who  is  a  mim  <^  legal  knowledge,  and  great  ex- 
,  perience  in  trial$,  should  go  through  with  the  proofs  in  his 
charge^  separating  the  chaff  ^frorn  the  grain ;  and  pointing 
out  to  the  juryj  ad  far  as  the  imperfection  of  human  langus^ 
will  enable -him  to  do,  the  individual,  the- relative  and  col- 
lective weight  of  those  proofs  wfaiieh  are  material.    In  omit- 
ting to  do  this,  he  /would  be  guilty  oi  a  great  neglect  of  duty. 
He' is,  in  genetal,  more  collected  and  calm,  and  less  open 
to  the  influence  of  popular sentimekiti than  the  jury;  and  in 
many  cases,  miserable  would  be  the  condition  of  prisoner^ 
if  the  power  which  is  questioned  should  be  denied.    How 
many/  innocent   men,    already   doomed  by  public^  opin- 
ion, have  been  saved  from  the  scaffold,  by  tfie  firm  and 
bold  opinion   of  the  judge,    which   seeks  to  avoid  every 
thing  extraneous,  and  base  itself  upon  the  l&w  and  tiie  evi- 
dence ;  the  law  which  commands  him  to  act  not  only  as  its 
just,  but  its  humane  minister.    It  is  equally  important  to  the 
public,  that  he  should  fn^nkly  give  his  opinion  to  the  jury 
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upon  the  eiride^  which  bears  against  the  prisoner.  Ex- 
cluded personally  from  the  conpems  of  comquercial  life,  he 
is  less  interested  in  a  severe  pursuit  of  the  man  whose  crime 
has  struck  at  its  existence,  than  perhaps  any  jury  that  caft 
be  impamieled ;  while  the  teotnie  of  his  office  was  intentled 
to  place  him  beyond  the  attacks  of  political  power,  6n  the  pie- 
tence  that  he  may  have  been  toa  lenient  in  the  conduct  of 
state  prosecutions.  He  is,  therefore,  the  safest  possible  in- 
structor of  the  Jury,  both  as  to  the  law  and  the  evidence. 
Indeed  the  act  of  estimating  the  weight  of  the  latter,  is  btit 
an  application  of  the  law  to  the  proofs.  An  attempt  ta  test 
the  accuracy  of  such  estimate  by  a  bill  of  exceptions,  must 
be  attended  with  the  want  of  many  things  before  the  judge 
and  jury  at  the  trial,  which  can  never  be  presented  by  a  bill. 
Having  the  witnesses  and  original  evidence  before  him.  and 
the  jury,  with  all  the  requisite  explanations  and  other  means 
of  elucidation  which  attend  a  trial,  he  is  peculiarly  fitted  to 
give  proper  directions,  i  His  words  and  phrases  at  the  trial 
cannot  be  measured,  and  reversed  or  affirmed^  accordingly  as 
they  may  seem  to  be  a  little  more  or  a  little  less  than  the  pa- 
per standard  warrants,  as  made  out  in  a  bill  o(  exceptions. 
It,  is  impossible  to  present  them  literally  and  as  a  whole  with 
all  the  matters  to  which  they  relate ;  and  if  otherwise,  there 
is  no  precise  \egai  standard  by  which  they  can  be  tried.  For 
that  reason  the  judge  and  jury  are  made  the  standard.  The 
taw  confides  to  them  a  discretion,  as  it  does  in  many  things, 
with  wl^ich  a  court  of  error  cannot  interfere,  without  a  sub- 
version of  their  power.  Prom  this  doctrine  the  just  and  up- 
right man  has  less  to  fear  than  from  any  presentation  of  his 
case  which  can  be  made  on  paper.  .  Indeed,  any  remedy  at 
all  by  bill  of  exceptions,  is  very  recent ;  and  to  this  day  it  is, 
I  believe,  disallowed  in  most  common  law  countries.  The 
decisions  of  the  court  having  original  jurisdiction,  both  as  to 
law  and  fact,  are  there  absolutely  final ;  and  were  so  for  cen- 
turies under  our-own  system.  Not  even  a  new  trial  could  be 
granted,  on  an  erroneous  conviction  of  any  crime  above  the 
degree  of  misdemeanor.  The  People  v.  ComsiockjS  Wen* 
dell,  649 ;  and  said  in  Rex  v.  BaU^  Russ.  A  Ry.  Cr.  Cas. 
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132, 133.  The  alteration  by  our  statute  doea  not  go  beyond 
introducing  the  bill  to  the  aame  extent^as  in  ciTil  caaes,  where 
the  law  never  has  allowed  an  examination  of  the  facta  with 
a  view  to  their  weight  in  the  scale  of  evidence. 

My  opinion  is^  that  the  judgment  of  the  court  below  should 
be  affirmed. 

Judgment  affirmed. 


Alvan  Stewart  vs.  Hawlet  dp  Bartholomew. 

Where  a  magistrate,  op  complaiat  of  a  ?io]ation  of  the  statute  for  the  oh9er* 
vanee  of  Sunday^  »ned  a  warrant,  had  the  peraop  complaint  of  arrested, 
and  irapoeed  a  flue  upon  him,  "  it  wot  held  that  he  was  fwt  liable  in  an  ae- 
Hon  of  treopaoOf  althoagh  he  might-  haire  mUjudgtd  as  ta  the  faets  alleged 
heing  an  ofienee  wHbin  the  meaning  of  the  statnte.  The  comipUini  hoM 
was  that  the  party,  <'on  the  fust  daj  qf  the  week  called  Sunday,  circula- 
ted a  memorial  to  the  legislatore"  without  stating  the  purport  or  object  of 
the  paper  circulated. 

So  it  woo  o^  held,  that  the  coniiahU  exeouth^r  the  warrant  was  not  liable  in 
trespass.  -  ^  ' 

This  was  an  action  of  trespttsSt  assatdif  battery  andfabe 
imprisonment^  tried  at  the  Oneida  circuit  in  April,  1839,  be- 
fore the  Hon.  Philo  Gridlet,  one  of  the  circuit  judges. 

At  a  public  meeting  on  the  Sabbath^  the  plaintiff  present- 
ed an  anti-slavery  mfemarial  for  signatures,  to  be  forwarded 
to  the  legislature  of  this  state,  praying  their  interference  on 
the  subject  of  slavery.  Barthol<>meiOf  one  of  the  defendants 
in  this  cause,  thereupon  made  a  complaint  in  writing,  veri- 
fied by  his  oath,  to  Hawley^  the  other  defendant,  who  was  a 
justice  of  the  peisice,  that  the  plaintiff,  "on  the  15th  day  of 
July  instant,'being  the  .first  day  of  the  week  called  Sun- 
day, personally  engaged  at  Augusta  aforesaid  in  ctrcHla- 
ting  a  memorial  to  the  tegislaturcy  at  its  next  session,  of 
thQ  state  of  New  York,  contrary  to  the  statute  in  such 
case  made  and  provided."  The  justice  issued  a  warrant 
reciting  the  complaint  as  made  to  him,  directed  to  any  con- 
stable of  the  connty  of  Oneida,  commanding  the  plaintiff  to 
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bo  apprehended  and  brought  before  him.  ^h^  warrant 
w^s  delivered  to  BartholonmPf  who  was  a  oonstable,  and 
proceeded  ta  a  congregational  church  at  Oriskany  FaUs^ 
wher^  a  meeting  df  the  Oneid^  County  Anti-slavery  Socie^ 
ty  was  holden,  and  interrupted  the  plaintiff  whilst  add^pss* 
ing  the  meetings  and  told  him  he  had  a  warrai^t  for  him 
/or  bre<iking  the  Sabbath.  The  plaintiff  yielded  to  the  arv 
rest,  and  was  taken  by  the  constable  before  the  justice, 
where  the  matter  was  investigated,  and  the  plaintiff  ^/inad 
one  dollar.  The  plaintiff  offered  to  prove  that  Bartholomew 
abused  him  at  the  door  of  the  church  when  he  made  the 
arrest,  by  language  and  in  the  manner  of  making  the  arrest ; 
that  be  threatened  to  bind  him  if  he  spoke  a  saucy  word  on 
the  way  to  the  residence  of  the  justice ;  th^  he  was  actu- 
ally carried  there  by  force;  "arid  that  the  constable  had 
boasted  th^t  he  had  had  a  hell  of  a  scrape  with  tUe  plaintiff^ 
that  he  intended  to  have  one  from  the  beginning,  ftnd  had 
bad  a  good  one.'*  The  counsel  for  the  defendant  objected 
to  such  evidence  being  given,  on  the  ground  that  the  action 
"Was  joint,  and  there  was  no  ofier  to  implicate  the  justice  ia 
the  facts  offered  to  he  proved.  The  judge  sustained  the  olh* 
jeotion,  and  after  some  further  evidenoe  not  materially 
changing  the  character  of  the  oase,  directed  the  plaintiff  to 
henonsuited^    The  plainti^  asked  for  a  new  trial. 

A.  SteuHXTt,  in  person*  insisted  that  the  justice  had  no  ju^ 
risdiction  except  what  was  derived  frpm  the  complaint^  and 
it  contuned^  nothing  which  showed  a  violation  of  the  act  for 
the  observance  of  Sunday.  It  had  been  j^etended  that  him 
conduct  came  within  the  words  of  the  statute  forbidding 
awrvUe  laboring  or  working  on  that  day,  I  R.  S.  676,  i  70, 
These,  he  said,  were  the  only  words  of  the  st;atute  under 
which  such  a  pretence  could  be  made,  but  who  could  be- 
lieve that  drculatifig  a  tnemoricd  to  the  legislature  is  em- 
braced within  thos^  terms.  The  statute,  he  contended,  has 
no  operation  upon  any  acts  except  those  which  it  prohibits, 
and  conjKquently  no  one  is  liable  to  be  proceeded  against 
by  virtue  of  it,  unless  guilty  of  a  palpable  violation  of  ita 
provisions,    li^  support  of  which  propositiopi  }ie  cited  many 
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adjudged  cases.  There  was  no  room,  he  contended,  for  the 
exercise  of  judgment  by  the  justice,  so  as  to  bring  him  with- 
in the  protection  of  the  rule  of  law  that  a  magistrate  is  not 
responsible  for  forming  an  erroneous  judgment.  There  was 
no  complaint  that  the  statute  had  been  violated  ;  the  only 
complaint  was  that  on  Sunday^  the  15th  day  of  July,  he 
was  personally  engaged  in  circulating  a  memorial  to  the  le- 
gislature !  for  what  purpose  wjis  not  stated  ;  and  for  aught 
that  the  justice  knew,  it  might  have  been  to  further  the  very 
objects  for  the  promotion  of  which  the  act  was  passed  and 
its  penalties  created.  As  to  the  constable^  he  was  utterly 
without  excuse,  especially  under  the  proof  offered,  which  as 
to  him  and  for  the  purpose  of  this  motion  must  be  cohstdered 
as  havirig'^been  given.  It  however  should  have  been  re- 
ceived, he  insisted,  as  to  bethdefendofUs  ;  the  circumstances 
of  the  case  being  such  as  would  haye  warranted  the  jury  to 
have  found  that  the  justice  acted  colore  officii  ;  but  at  all 
event^  it  was  proper  evidence  against  the  constable^  against 
whom  alone  the  jury  might  have  found  a  verdict,  although 
the  action  was  joint. 

T.  Jenkins,  for  the  defendants. 

By  the  Courts  Nelson,  Ch.  J.  Our  statute,  I R.  SJ  67&, 
i  70,  after  specifically  forbidding  several  acts  and  exercises 
on  Sunday,  adds,  ^'  nor  shall  there  be  any  servile  laboring 
or  working  oh  that  day,^^  ^.,  and  annexes  a  fine  of  one 
dollar  for  each  offence.  The  73d  section,  p.  676,  provides 
that  whenever  x^omplaint  shall  be  made  to  any  justice, 
Ac,  of  a  violation  of  the  stktute;  he  shall  cause  the  offender 
to  be  brought  before  .him,  and  shall  proceed  summarily  to 
inquire  into  the  facts,  &c.,  and  the  conviction  shall  be  final 
and  not  the  subject  of  re-examination  upon  the  merits.  By 
the  2  R.  S.  706,  §  2,  whenever  any  complaint  shall  be  made 
to  a  magistrate  of  a  criminal  offence,  it  shall  be  his  duty  to 
examine  oh  oath  the  complainant,  &c.  And  by  i^3,ifitshaU 
appear  from  such  examination  that  any  criminal  offence  has 
been  committed,  the  magistrate  shall  issue  a  proper  warrant 
under  his  hand,  with  or  without  sea],reeiting  the  ateusation, 
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&c.  It  cannot  be  doubted  but  that  the  justice,  by  means  of 
the  complaint  in  this  case  and  the  warrant  issued  thereupon^ 
acquired  jurisdiction  over  the  subject  matter  and  the  person 
jof  the  defendant,  and  that  his  error,  if  any,  was  an  error  p{ 
judgment,.  He  may  have  misapprehended  the  true  import 
of  the  statute,  and  concluded  that  the  plaintiff  fell  within  the 
prohibition,  when  he  did  not ;  but  no  principle  pf  law  is  bet- 
ter settled  than  that  for  such  mistake^  the  niagistrate  is  not 
responsible  in  an  action.  1  Brod.  d&  Bing.  432*  Mills  v. 
Callet,  6  Biog.  85.  3  Maule  &;  Selw.  41 L  8  Wendell, 
462.  11  id.  95.  19  id.  61,  62.  The  case  of  MiUs  v.  Cat- 
let  is  very  strong  and  decisive.  The  only  question,  said 
TiNDALL,  Ch.  J.  i»  whether  the  magistrate  had  jurisdiction  to 
iqvestigate  and  commit.  He  further  remarked,  that,  if  a 
party  charged  with  an  offence  be  brought  before  a  magis- 
trate the  officer  must  exercise  a  judgment  on  the  case,  and 
is  not  liable  for  mere  error  of  judgment.  Burrough,  J.  also 
obselrved,  that  if  a  magistrate  has  jurisdiction,  he  can  never 
be  liable  for  an  action  of  trespass,  nor  in  any  form  of  action 
for  a  mere  mistake  in  matter  of  law ;  and  whether  an  occu- 
pier could  commit  a  felony  under  the  statute  7  and  8.  G.  4* 
on  his  ownpremisesy  was  clearly  matter  of  law.  .  Now  hero, 
on  the  complaint  being  made  the  magistrate  was  bound  to 
entertain  it  and  exercise  his  judgment;  and  whether  th/e 
facts  disclosed  showed  prima  facie  a  violation  .of  the  €UUfor 
the  observance  of  the  sabbath^  was  certainly  a<  question  of 
law.  The  section  of  the  statute  is  not  very  explicit  in  re- 
spect to  the  claose  already  referred  to,  and  might  well  em- 
barrass more  skilful  administrators  of  the  law,  than  many  of 
our  justices  of  the  peace.  I  cannot  agree  with  the  plaintiff, 
that  the  facts  are  so  barren  as  not  to  lay  the  foundation  for 
jurisdiction,  or  that  the  decision  was  so  gross  as  to  affotd 
evidence  per  se  of  the .  influence  of  bad  motives.  On  the 
contrary  I  am  free  to  say,  with  Tindall,  Ch.  J.  in  Mills  v. 
Ca//e^,  that  it  would  be  most  dangerous  if  naagistrates  were 
held  to  be  liable  in  such  cases.  I 

Great  stress  was  laid  on  the  insufficiency  of  the  recitals  in  i 

the  complaint  and  warrant.    As  to  the  former  it  was  not 
necessary  that  it  should  be  put  in  writing ;  an  oral  examina-  j 
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lion  would  have  been  sufficient,  2  R:  S.  706,  i  2 ;  and  as  to 
the  iattet,  the  recital  of  the  offence  might  be  very  brief.  The 
object  of  the  recital  is  to  enable  the  defendant  to  see  whether 
the  offence  be  bailable^  9o  that  he  may  appear  prepared 
^ilh  bail  ot  ttrith  any  defence  that  is  admissible  on  the  re- 
turn of  the  warrant.  1  Chit  Cr.  LaW)  33,  S4.  Hawk.  B.  2, 
ch.  13,  ^  26.  The  better  opinion  at  common  law  appears 
to  be,  that  a  recital  of  the  offence  in  the  warrant  is  not  essen* 
tial.  9  Wendell,  dSL  .  19  id.  66,  and  ca^es  above  cited. 
Even  in  the  case  of  a  ftiittimtis^  where  a  brief  recital  is  re- 
quired, the  omission  does  not  render  it  void,  so  as  to  subject 
the  jailer  or  other  officer  to  en  action  of  false  imprisonment, 
or  excuse  hitaa  for  an  escape.  1  Chit.  Cr.  Law,  93.  I  do 
not,  however,  put  the  deci$ion  upon  the  sufficiency  of  the 
tecitals  in  the  tomplmnt  or  iffarratd^  any  farther  than  this : 
that  they  present  a  case  within  the  jurisdictioa  of  the  justice, 
and  which  ctilled  for  the  exencise  of  his  judicial  functions ; 
«nd  if  80^  though  he  may  have  erred)  he  »  not  liable. 

If  we  are  right  in  the  tondusion  respecting  the  justice,  it 
necessarily  follows  that  th^  warrant  was  a  protection  to  the 
officer;  for  if  there  was  matter  etioUgh  to  justify  the  pro- 
ceeding of  the  justice,  it  would  of  course  justify  the  dicer. 
Indeed,  if  there  had  been  no  recital  of  the  offence  in  the 
warrant,  the  constable  would  have  beeii  protected ;  f^  to 
subject  him  to  responsibility  in  this  action,  it  must  be  shown 
not  merely  that  the  n^gistrate  had  no  jurisdiction  to  issue 
the  process^  but  that  it  so  appeared  on  the  face  of  the  process. 

The  judge  was  also  right  in  excluding  the  evidence  of  the 
abuse  of  the  plaintiff  in  the  arrest,  and  whilst  the  officer  was 
carrying  the  pkintiff  before  the  magistrate.  This  was 
taking  gr6und  to  sustain  the  action  against  the  officer  in  re- 
spect to  which  the  justice  was  in  no  way  implicated.  As- 
suming what  we  are  disposed  to  hold  in  the  case,  that  the 
process  afforded  a  justiAcatioa  to  both  justice  and  officer  for 
the  arrest,  the  only  object  or  legal  effect  of  this  evidence 
was  to  charge  the  latter  for  abuse  in  the  executidA  of  the 
process.  I  admit,  if  the  plaintiff  had  elected  to  discharore 
the  justice,  he  might  have  entitled  hiniself  to  the  evidence, 
and  possibly  have  sustained  the  action ;  but  as   the  case 
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^ttanda^  it  was  claiined  as  proper  against  both  defendants, 
nnd  so  Bnderstood  bjr  the  jadge.  This  is  obvious  from  the 
ground  taken  by  the  counsel  against  its  admissibility,  and 
upon  which  it  was  ejceluded. 

Though  I  regret  that  the  officer  cannot  be  teaehed  in  this 
-action  for  his  abusive  conduct  towards  the  plaintiff,  I  am 
satisfied  the  ea^e  was  disposed  of  at  the  circuit  upon  settW 
j^rinciples  of  Iaw« 

New  trial  denied^ 


t>5NKINOHAM   VS.  TffE   HuDSON  RiVER  BanE. 

I^roof  of  Uie  hand-writing  ot  a  patty  to  negotiaUe  paper-^faat  wil  ba 
deeilied  su£Bcient. 

Tbe  mere  fact  that  eheekt  upon  one  ^ank  had  been  ppmed  to  the  credit  of 
another,  which  had  discounted  and  transmitted  them  to  a  correspondent 
for  collecttaa,  is  not  eoon^h  to  snppoiC  the  testimony  of  a  witness  who 
swears  to-  the  hand**  writing  of  the  drawer -of  a  check,  of  which  he  has  no 
knowledge  other  than  that  derived  from  lis  similarity  to  the  signatures  of 
the  checks  paid. 

9t  teems,  that  it  is  not  enon^  to  recei-^e  proof  of  hand-taanting,  that  the  witr 
ness  hw  received  letters  from  the  party  sought  to  'be  charged,  upon  which 
he  hat  acUd,ntAim  such  acts  weie  sah^iMally  recognhed  or  ratified  by 
the  writer  of  the  ieUers. 

Error  froni  the  superior  cburt  of  the  city  of  New  York 
l^be  action  below  was  b!Peught  by  the  hank  against  Cun^ 
aingkam  to  recover  the  amount  of  a  check  for  $146^  which 
it  was  alleged  had  been  drawn  by  him  on  the  Oreenvnck 
Bafilt,  N.  Y.,  and  negotiated  to  the  plaintifis^  and  which  had 
been  lost.  2  R.  S.  406,  §  7S,  76.  Coffin,  the  plaintiffs^ 
cashier,  testified  that  on  or  about  the  20th  June,  1S36,  the 
plaintiffs  paid  a  check,  purporting  to  be  drawn  by  5.  A, 
Curminghamy'ioT  $146,  on  the  Cfreehmch  BanA:,  in  New 
York ;  that  he  enclosed  tke  check  in  a  letter  to  O.  4.^ 
Worth,  cashier  of  the  City  Bank  in  New  York ;  and  gave 
the  package  to  Cs^pt.  Seymour  of  the  steamboat  De  Witt 
Clinton — ^^there  being  no  mail  on  that  day.  He  further  tes^ 
tified  that  he  did  not  know  the  defendant,  and  never  saw 
him  write.    The  check  was  payable  to  bearer;  did  not 
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know  from  whom  the  check  was  received ;  did  not(  pay  it 
himself^  bqt  received  it  from  Mr.  Annable^  the  ^ying  tel* 
ler.  He  further  testified,  that  from  April  to  June,  the  plain- 
tiffs paid  some  eight  or  ten  checks  of  a  like  kind,  which  had 
been  sent  to  the  CUy  Bank  and  paid.  This  one  was  in  the 
same  haQ4-:^ri^Q^  with,  the  others,*  and  was  the  last  ejieck 
with  that  'Signature  which  the  plaintiflb  received.  The 
checks  were  seqt  to  the  City  Bank  for  collection,  and  were 
by  that  ^ank  carried  to  the  plaintifis'  credit. 

The  fact  that  the  check  in  question  never  reached  the 
City  Bankf  and  that  the  package  containing  it  was  lost,  was 
sufficiently  phuved.  O.  A.  Worthy  cashier  of  the  City  Batikj 
testified  that  he  had  no  recollection  of  ever  having  received 
any  checks  drawn,  by  S,  A.  Cunningham  ;  did  not  remem- 
ber any  such  ever  passing  through  ,the  bank ;  they  should 
have  passed  through  his  haqds  in  every  instance. 

On  this  evidence  the  defendant  moved  for^a  nonsuit,  be- 
cause the  evidence  of  bis  hand-writing  was  insufficient  to 
go  to  the  jury  and  because  there  was  no  .evidence  that  he 
>ever  gave  any  check  oif  the  Gifeenwich  Bank,  or  had  ever 
kept  an  account  there.  The  motion  for  a  nonsuit  was  over- 
ruled, and  the  defendantexcepted.  The  judge  charged  the 
^ury,  that  if  they  were  satisfied  oipon  the  evidence  that  the 
K^hctk  in  question  had  been  drawn  by  the  defendant,  had 
l)een  taken  and  paid  by  the  plaintiffs,  and  had  been.  lost,  the 
plaintiffs  were  entitled  to  recover.  The.  defendant  except- 
ed to  the  charge,  and  the  verdict  and  judgment  having  pass- 
ied  against  him,  he  now  brings  error. 

J.  R  Whiting,  for  plaintiff  in  error. 

Z).  D.  Field,  for  the  defendants  in  error. 

B;y  the  eourt,  Bronson,  J.  .  A  witness  must,  in  some 
Way,  have  acquired  a  knowledge  of  the  general  character 
of  the  party's  hand-writing,  before  he  can  be  qualified  to  tes- 
tify on  that  subject.  If  he  has  not  seen  the  party  write,  he 
must  have  «een  genuine  specimens  of  his  hand-writing ;  and 
Ihe  fact  that  they  were  genuine,  must  be  proved.    It  is  not 
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enough  that  ihey  purport  to  come  from  the  person  whose 
hatid-writing  is  in  qneBtion.  ^he  cases  of  Titford  v.  Knotty 
2  Jolms.  Cns.  211,  Johnson  v.  Daverne,. 19  Johns.  R.  134, 
and  Harrington  v.  Fry^  Ryan-  ic  M.  90,  to  which  the 
couneel  for  the  plaintiffs  below,  rieferred,  only  show  that  the 
authenticity  of  the  specimen?  may  be  established'  by  pre- 
sumptive, as  well  as  by  direct  evidence ;  not  that  the  fact 
of  authenticity  can  be  presumed  without  proof.  When  let* 
ters  are  directed  to  a  particular  person  on  busiiiess,  and  an- 
swers are  received  in  due  coui«e,  a  fair  inference  arises 
that  the  an&wer^  were  written  by  the  person  from  whom 
they  purport  to  come ;  and  if  a  man  has  deliberately  admit- 
ted his  liability  upon  instrinnents  purporting  to  bind  him,  as 
by  paying  notes  or  bills  on  which  his  name  appears,  it  is 
but  reasonable  to  presume  that  the  signatures  lo  those  in- 
strummts  were  in  his  hand- writing.  Other  cases  might  be 
mentioned  whe^B  the  circumstances  will  well  warrant  the 
inference  of  authenticity,  although  there  may  be  no  direct 
evidence  to  that  effect.  But  in  some  way,  the  fact  that  the 
speciniens  are  genuine,  must  be  satisfactorily  proved. 

The  only  ease  I  have  met  with  which  seems  to  conflict 
with  this  position  is,  that  of  Tharpe  v.  CHsburne-,  2  Car.  & 
Payne,  21.  The  case,  as  it  is  briefly  and,  I  think,  imper- 
fectly stated  by  the  reporters,  was  this  c  "  The  defendant'^ 
attorney  was  called  to  prove  his  signature  to  a  paper ;  he 
said  he  had  never  seen  the  defendant  write,  but  that  he  be- 
lieved this  instrument  to  be  bis  hand-writing  from'having 
received  letters  from  him,  upon  which  he  had  acted  f^  and 
Best^  Ch.  J,  held  this  sufficient.  It  must,  I  think,  have  ap- 
peared that  the  defendant  had  in  sotae  way^  acknowledged 
that  the  letters  which  the  "witness  had  received  Were  writ- 
ten by  him.  They  probably  velated  to  the  defence  of  the 
suit,  or  to  some  other  matter  uixm  which  the  witness  had 
acted  ill  his  character  of  attorney ;  and  if  the  defendant  had 
not,  in  terms,  admitted  the  authenticity  of  the  letters,  there 
iliay  have  been  such  a  ratificatiott  of  wbat  had  been  done 
•in  pursuance  of  them,  as  to  leave  no  room  for  dotibi  that 
he  was  the  author.  The  fact  stated  by  the  reporters,  that 
the  witness  had  acfed  upon  the  letters,  unless  it  was  followed 
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up  by  other  evidence,  was  wholly  uQimportaot  It  only 
proved  that  the  witness  beliered  the  letters  geimiQe ;  nol 
t^at  they  were  s.o  in  fact. 

In  a  note  to  th§  case  of  TTuirpe  v.  Gisburne^iiis  9aid» 
that, "  now^  the  universal  practice  of  the  lord  chief  justices  at 
the  sittings  is,  if  a  witness  states  that  he  hfus  received  lettera 
purporting  to  come  from  a  piEurty,  and  hc^  acted  an  iho8$r 
letters^  to  ask  him  whether  he  belicTes  the  paper  he  is  called 
to  prove  is  of  that  party's  hand-writing."  If  any  such  prac- 
tice has  been  adopted  at  nisij^rius^  in  Kngland,.  it  is  of  i6< 
cent  origin^  and  I  am  not  prepared  to  follow  it.  ^t^ding 
alone  the  fae(  that  the  witness  has  acted  on  the  letters^  has 
no  tendency  to  prove  them  genuine.  It  baly  proves,  and 
that  merely  by  inference,  that  the  witness  believed  the  let- 
ters authentic.  His  beli^  is  of  no  imp^tanpe,  unless  it  is 
founded  upon  some  good  reason;  such  a  reason  as.  will 
satisfy  the  court  and  jury  as  wett  as  the  witness* 

Although  the  fact  that  the  witness  has  act^d  bn  the  ]eU 
ters,  when  standing  alone,  is  of  no  importance,  it  may  be  of 
great  value  in  a  chain  of  circumstantial  evidence,  The  abts 
done  in  pursuance  of  the  letters  may  be  followed  by  such 
acts  of  approval  or  acknowledgment  on  the  part  of  the  $up« 
posed  author 'as  can  only  be  accounted  for  on  the  supposi- 
tion that  he  was  in  triith  the  writer  of  the  letters ;  and  there 
can  be  no  doubt  that  in  this  way,  as  well  as  by  a  direct 
admission,  the  fact  of  authenticity  may  be  satisfactorily  est 
tablished. 

In  the  case  at  bar,  I  am  unable  to  discover  any  satisfac^ 
tory  evidence  that  the  checks  from  which  alone  the  witness 
derived  his  knowledge  of  the  hand-writing,  were  drawn  by 
|he  defendant.  The  witness  undoubtedly  thought  them 
genuine,  fpr  otherwise  he  would  not  have  taken  them.  But 
that  fact  alone,  will  not  answer.  .The  only  further  evidence 
upon  this  point  was,  that  the  checks  had  been  sent  to  the 
City  BavJc  for  collection,  and  wiere  by  that  bank  carri^ 
to  the  credit  of  the  plaintifiis.  This  fact  adds  little  or  no 
force  Xo  what  had  been  proved  before.  It  only  shows  thai 
the  teller  or  other  officer  of  the  city  bank  gave  credit  to  the 
ch^s.    And  that  he,  as  well  an  the  plaintiff's  cashier. 
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thought  them  genuiaQ.  But  the  belief  of  two,  or  even  ten 
witnesses  upon  such  a  question  is  no  better  than  the  belief 
of  one.  The  checks  were  drawn  on  the  Greenwich^  not  on 
the  City  bank,  and  there  was  no  proof  that  they  had  ever 
been  paid,  or  presented  for  payment ;  n<»r  that  the  defendant 
had  ever  kept  an  account  with,  or  drawn  a  check  on  the 
Greenwich  bank. 

But  it  is  said  in  the  ordinary  course  of  business  the  City 
bank  would  present  the  checks  at  the  Greenwich  bank  for 
payment  If  we  presume  the  presentment,  we  must  still 
make  two  further  inferences  before  we  reach  the  necessary 
conclusion  that  the  defendiint  had  admitted  his  liability  on 
the  checks.  We  must  presume  payment  by  the  Greenwich 
bank,  and  then,  that  the  defendant  had  ratified  the  payment. « 
This  would  be  building  presumption  on  presumption,  and 
that  too  without  any  very  good  reason  for  believing  that  we 
were  approximating  the  truth.  For,  unless  we  assume  at 
the  outset  that  the  checks  were  genuine,  which  is  the  very 
matter  in  dispute,  the  fact  of  presentment  affords  no  ground 
whatever  for  presuming  that  they  were  paid.  And  again, 
if  presentment  to,  and  payment  by  the  bank  had  both  been 
proved,  it  would  not  follow  that  the  defendant  had  ratified 
the  payment,  or  in  any  way  admitted  that  it  was  niade  on 
his  account. 

It  is  worthy  of  remark,  that  although  the  cause  was  tried 
in  the  city  of  New  York,  no  officer  of  the  Greenwich  bank 
was  called  as  a  witness.  The  plaintiffs  resort  to  a  string  of 
presumptions  to  make  out  their  case,  when  they  might  in  a 
few  minutes,  and  without  any  inconveoience  to  any  one, 
have  laid  before  the  Jury  all  the  facts  in  relation  to  the  sup- 
posed payment  of  the  checks. 

The  proof  on  which  the  plaintiffs  rested  their  Case  is  open 
'  to  a  further  remark.  The  checks  from  which  the  witness 
derived  his  knowledge  of  the  hand  writing,  as  well  as  that 
on  which  the  action  was  brought,  may  either  have  been* 
forged  with  intent  to  defraud  the  defendant,  or  they  may 
have  been  genuine  checks  drawn  by  some  other  person  of 
the  name  of  Cunningham.  The  witness  had  never  seen  the 
defendant  write,  and  did  not  know  him.    The  checks  were 
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Signed  *^  S.  A.  Cunningham,''  and  there  was  no  proof  either 
that  the  defendant  had  eirer  subscribed  his  n^me  in  that  man- 
ner, or  that  there  was  not  some  other  person  in  the  city  of 
New  York  who  did  so  sign  his  name.  The  initial  letter 
^^S."  may  as  well  stand  for  Solomon  as  for  Samuel;  but 
should  ^e  assume  that  in  these  checks  the  letter  stands  for 
Samuely  there  may  be  other  men  in  the  city  of  the  same 
name  with  the  defendant  In  Bnrrington  ▼.  !FVy,  Ryan  & 
Mo.  90,  the  witness  who  proved  the  hand-writing,  said  he 
had  never  seen  the  defendant,  but  had  corresponded  with  a 
Samuel  Pry  of  Plymouth  Dock;  that  he  had^so  addressed 
his  letters,  and  had  receited  answers  from  him ;  and  it  was 
from  these  letters  that  he  derived  his  knowledge  of  the  hand- 
writing!  And  it  was  thought  necessary  to  call  another  wit- 
ness to  prove  that  the  defendant^  Samuel  Pry,  lived  at  ny- 
mouth  Dock,  and  that  there  was  no  oiher  person  of  that  name 
living  ai  PlymotUh  Dock  within  the  knowledge  of  the  wit- 
ness. It  was  still  objected  that  there  mi^ht  be  another  per- 
soh  of  the  same  name  at  Plymouth  Dock,  but  Best,  Ch.  J. 
said,  it  was  evidence  for  the  jury  to  consider  whether  the  let- 
ters mentioned  by  the  witness  were  not  written  by  the  defen- 
dant. 

I  think  the  evidence  was  not  sufficient  to  carry  the  cause 
to  the  jury.    The  plaintifEi  should  have  been  nonsuited. 

Judgment  reversed! 
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Wlien  a  connty  is  divided  and  two  eeparaie  and  diatinet  eoiiii(iea  fotmed  ent 
of  it  by  act  of  the  legislatare»  to  one  of  which  a  neio  name  m  giveii,  whilst 
the  other  it  ie  declared  9kaU  h«  and  remain  a  leparate  and  dietinot  county 
by  the  name  of  the  county  ae  it  exieied  previoue  to  the  division,  the  judges 
of  the  eoanty  coarts  appointed  previoue  to  the  diviBion  who  happen  to  reside 
.,  In  that  portion  of  the  territpry  distingtiished  as  a  oonniy  with  a  litis  immm, 
nndor  the  operation  of  the  act  leqairinf  jndfss  pf  county  ooorls  to  reside 
within  the  eoanty  for  which  they  ai;e  appointed  lose  their  offices,  and  are  no 
longer  competent  to  act  under  their  jcommissions  ;  whilst  those  of  the  judges 
who  happen  to  reside  in  the  portion  of  the  territory  which  retains  the  origi- 
nal fioiner' continue  in  office  until  -the  exphration  of  the  term  ibr  which  they 
were  originally  appointed* 

It  eeeme  that  it  would  have  been  competent  to  the  logishiture,  by  tsproee  en* 
actment,  to  have  continued  the  judges  whose  residence  happened  to  be  in  the 
new  county,  until  the  expiration  of  their  constitutional  term  of  office  ;  but 
that  by  remaining  silent,^  the  office  is  gone.  ' 

A  county  may  be  divided  bj  the  legislature  into  two  or  more  counties  by  a 
mere  majority  vote ;  it  is  not  necessary  that  a  billlbr  such  purpose  should 
receive  the  asssnt  of  two-thirde  of  all  the  members. 

Information  in  the  nature  of  a  quo  warranto.  On  the  first 
day  of  May,  1839,  the  attorney  general  filed  the  information 
in  this  case,  charging  the  defendant  with  having  usurped  the 
office  oj  first  judge  of  the  county  of  Pulton,  and  having 
used  and  exercised  that  office  since  the  first  day  of  January, 
1839,  without  lawful  authority.  The  defendant  plead^ 
that  on  the  second  day  of  February,  1838,  he  was  duly  ap- 
pointed first  judge  of  the  county  of  Montgomery,  for  the  term 
prescribed  by  the  constitution,  (6  years, )  and  within  the  time 
required  by  law,  took  and  subscribed  the  oath  of  office ;  that 
on  the  eighteenth  day  of  April,  1838,  an  act  was  passed  by 
the  legislature  of  this  state,  entitled  '^  An  act  to  erect  a  new 
county  from  a  part  of  the  county  of  Montgomery,  by  the 
name  of  Fulton  ;"  that  at  the  time  of  his  appointment. as  first 
judge  of  Montgomery,  he  was  an  inhabitant  and  resident  of 
the  town  of  Johnston,  then  in  the  county  of  Montgomery, 
and  still  remains  a  resident  of  that  town ;  that'  by  the  act 
above  referred  to  the  town  of  Johnstown  is  made  to  form  a 
part  of  the  county  of  Fulton.    By  means  of  which  premises 


564  CASES  IN  THE  SUPREME  COURT. 

The  People  ▼.  Morrell. 

he,  the  defendaat,  wa9  and  is  first  judge  of  the  county  of 
Fulton  ;  and  by  that  warrant  and  authority  uses,  and  exer- 
cises the  office,  Sec.  To  this  plea  the  attorney  general  de- 
murred. 

Willis  Uallj  {Attorney  General,)  for  the  people,  insisted 
that  by  the  '<  act  to  erect  a  new  county  from  a  part  of  the 
county  of  Montgomery,  by  the  nanie  of  Fulton,"  a  separate 
and  distinct  body  corporate  and  politic  was  created,  as 
much  unconnected  with  Montgomery  as  with  any  other 
county  in  the  state  ;  and  that  after  the  first  day  of  Jauuary, 
1839,  when  the  act  went  into  full  effect,  the  defendant  had 
no  authority  to  hold  the  office  or  perform  the  duties  of  first 
judge  of  the  county  of  Pulton.  He  could  exercise  the  du- 
ties of  his  office  only  by  virtue  of  his  commission,  which 
authorized  him  to  act,  not  as  first  judge  of  Fulton,  but  as 
first  judge  of  Montgomery.  The  latter  county,  as  it  existed 
at  the  time  of  his  appointment,  was  no  longer  to  be  found ; 
it  had  been  divided  into  two  separate  and  distinct  counties 
by  the  legislature,  who  possessed  the  power  to  make  such 
division,  and  had  exercised  the  right  since  1691,  when  the 
then  province  of  New  York  was  divided  into  ten  counties. 
Besides,  the  right  of  the  legislature  to  make  such  divisions 
is  expressly  recognized  by  art.  1,  §  6  and  7,  of  the  constitu- 
tion. Fulton,  he  insisted,  was  a  new  county,  whilst  Mont- 
gomery remained  the  identical  county,  it  was  previous  to 
the  passage  of  the  law,  with  the  exception  of  a  diminution 
of  its  territory,  and  in  support  of  this  proposrtion  adverted  . 
to  the  title  of  (he  act  and  to  various  of  its  provisions.  The 
act,  he  observed,  did  not  directly' designate  the  defendant 
first  judge  of  the  new  county,  nor  could  it  do  so  indirectly. 
The  claim  of  the  defendant  necessarily  assumes  two  propo* 
sitions  :  1.  That  by  such  act  of  the  legislature  he  was  re- 
moved from  the  office  of  first  judge  of  Montgomery  ;  and  2, 
That  by  the  act,  or  by  the  operation  thereof,  he  became 
first  judge  of  Fulton.  The  first  proposition,  for  the  sake  of 
the  argument,  he  was  willing  to  concede ;  but  claimed  its 
consequeuces  which  were  :  1.  That  the  act  was  constitutional 
and  valid ;  2.  That  the  &ct  of  the  legislature  reciuiring  judges 
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10  be  residents  of  theeoanty  of  which  tbey  were  officers, 
was  also  a  eonstitutiomi  aod  valid  act;  and  3.  That  the 
appointmeDt'of  the  defendant  as'first  judge  of  Montgomery 
and  his  commission  under  such  appointment  were  annulled. 
But  be  defied  the  second  proposition,  because  the  legislature 
did  not  not  possess  the  cotistitutional  power  to  appoint  the  de- 
fendant first  judge  of  Fulton  ;  the  act  erecting  the  county  of 
PttUon^  gr^ts  to  it  all  the  rights,  privileges  and  immunities 
possessed  by  the  other  counties  of  the  state,  VI ;  and  the  con- 
stitution guarantees  to  every  county,  judges  of  its  courts,  to  be 
appointed  by  the  governor,  with  the  advice  and  consent  of 
the  senate.  Art.  4,  i  7.  If  the  legislature  possessed  such 
power,  they  had  not,  he  said  exercised  it  in  the  present 
case;  but,  on  the  contrary,  had  negatived  their  right  by  i 
24  of  the  act,  whereby  it  is  enacted  that,  for  aO  judicial  pur- 
poses^ as  it  relates  to  the  courts,  the  counties  of  Montgomery 
and  FkiUon^  should  be  considered  as  one  county,  untU  the 
Zlst  December  next,  afier  the  passing  of  the  act,  ^'  and  that 
the  present  judges  of  the  county  of  Mon^omery''  should 
continue  to  exercise  the  duties  of  their  respective  offices  in 
the  said  counties  uiltil  ^th&t  day,  but  no  longer.  The  fact 
of  the  defendant  happening  to  reside,  when  the  act  was 
passed,  in  a  portion  of  what  formerly  constituted  the  coun- 
ty  of  Montgomery,  but  was  now  embraced  in  the  county 
of  Fulton^  did  not  confer  upon  the  defendant  the  right  to 
exercise  the  duties  of  the  officS  of  first  judge  of  Fulton ;  nor 
was  such  the  understanding  of  the  legislature.  By  f  23  of 
the  act  in  question,  the  legislature  directed  an  election  ia 
Fulton  of  a  sheriff,  clerk,  and  three  coroners,  although  the 
sheriff  of  the  former  county  of  Montgomery  was  a  resident 
of  that  part  of  the  old  county  which  was  created  into  a  new 
county.  The  opinion  also  of  the  executive  of  the  state  was 
in  accordance  with  this'  view  of  the  question,  for  h^nomi- 
noted  the  present  defendant  first  judge  of  Fulton;  and  a 
surrogate  was  actually  appointed,  although  the  former  in- 
cumbent, was  a  lesident  of  Fulton.  Besides,  on  the.  same 
day,  the  present  defendant  was  appointed  a  ihaster  and  ex- 
aminer.in  chancery,  notwithstanding  he  held  unexpired  ap- 
pointments to  the  same  offices  for  the  county  of  Montgomery. 
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The  attorney  general  farther  iqsisled,  that  ^commission 
duly  signed  and  under  the  seal  of  the  state,  is  essential  to 
the  tenure  of  the  office  and  to  the  legal  discharge  of  its  du- 
ties; in  support  of  this  pmpositkm  he  cited  1  R.  S.  lOS,  i  17, 
20, 21,  22,  and  Marbury  v.  Madison,  1  Granch,  137,  173i 
145,  166, 167,  168,  169,  160;  Finally :  he  contended  that 
if  by  any  construction  the  defendant  could  bo  deemed  to  have 
become  first  judge  of  the  county  of  Fulton,  on  the  first  day 
of  January,  1839,  he  had  forfeited  his  office  by  omitting  to 
take  the  oath  of  office  within  16.  days  after  the  commence- 
ment of  his  term  of  office.  The  constitution  peremptorily 
requires  that  all  officers,  executive  and  judicial,  shall,  before 
entering  on  the  duties  of  their  respectirve  offices,  take  and 
subscribe  an  oath  of  office,  art.  6,  H  ;  and  this  without  re- 
ference to  the  mode  in  which  the  offices  are  confeired.  Now 
admitting)  for  the  sake  of  the  argument,  that  by  the  operation 
of  the  act  creating  the  county  of  Fulton,  the  defendant  by 
rea$on  of  his  former  appointment  and  his  residence  in  the 
county  of  Fulton,  became  first  judge  of  the  lattier  county,  it 
was  incumbent  upon  him  to  have  taken  the  oath  of  office  with- 
in 15  days  after  the  first  day  of  January,  1839,  see  1 R.  S.  1 19, 
i  21,  and  having  omitted  to  do  so,  4he  office  became  vacant. 

C.  McVeany  for  the  defendant.  It  is  admitted  by  the 
pleadings  that  the  defendant  was^  duly  commissioned  by  the 
governor,  with  the  consent  of  ^he  senate,  on  the  2d  Februa- 
ry, 1838,  as  first  judge  of  the  county  courts  of  the  county 
of  Montgomery ;  that  he  took  the  constitutional  oath  of  of- 
fice on  the  10th  of  February  thereafter;  that  he  was  then 
a  resident  of  Johnstown,  and  entered  upon  the  discbarge  of 
the  duties  of  his  ofike,  and  that  he  has  continued  ever 
since  to  reside  there  and  discharge  such  duties.  The  con- 
stitution, Art.  6,  i  6,  declares,  that  <r judges  of  the  coun- 
ty courts  shall  hold  th^r  offices  for  ^ve  years."  it  is  not 
pretended  that  he  has  resigned  his  office,  nor  forfeited  it 
Neither  has  the  legislature  required  him  to  do  any  thing  as 
a  condition  precedent  to  his  retaining  his  office.  The  at* 
tomey  general  has  not,  either  in  the  information  or  in  his 
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gurgument,  asserted  tluU  the  defendant  is  not  now  in  office 
in  pnrsuanoe'  of  his  commission.    The  proposition  that  he 
has  lost  his  office,  is  so  flagrantly  in  violation  of  his  consti- 
tutional rights,  that  it  meets  no  advocate  any  where.    The 
proposition  that  he  retains  his  office  consistently  with  his 
original  and  continued  residence  in  Johnstown  has  not  been 
denied,  but  on  the  contrary  has  been  affirmed  by  the  diffe- 
rent branches  of  goverivnent,  in  whpm  rests  the  appoint- 
ing power.    The'  position  that  the  defendant  is  in  office, 
and  in  office  consistently  with  his  residence,  is  assomed  to 
be  undeniable,  because  Uresis  on  the  eonstiiutuntj  and  every 
argument  assailing  it,  or  not  in  harmony  with  it,  must  be 
discarded  in  the  consideration  of  the  question  in  controversy. 
The  ne:Ft  question  is,  qifer  tvkmt  portion  of  the  original 
ierriiorp  of  Montgomery  must  he  exercise  the  jurisdietioh 
conferred  by  his  office?    The  attorney  general  has  not  ven- 
tured to  speak  to  ttiis  point,  further  than  to  insist  that  the 
drfendant  cannot  exercise  the  jurisdiction  of  his  office  in 
that  portion  of  the  territory  now  included  in  the  bounds 
of  Fulton  coimty.    The  position  that  he  assumes  is,  that 
the  present  county  of  Montgomery  is  the  same  county  that 
existed  at  ihe  time  of  the^lefendant's  appointment,  and  that 
Fulton  is  a  new  county.    This  is  denied.    The  defendant 
contends  that  they  are  both  portions  of  the  old  county  of 
Montgomery,  and  are  both  new  counties  carved  out  of  the 
old  county,  and  that  there  is  nothing  new  about  the  sub- 
stance of  the  one  more  than  the  other;  and  the  only  diffe- 
rence between  them  is,  that  the  legislature  have  thought  fit 
to  confer  the  name  which  they  once  jointly  possessed  on  the 
one,  and  to  give  a  new  name  to  the  other.    In  favor  of  the 
position  that  FuUon  is  a  new  and  Montgomery  an  old  conn- 
ty,  several  provisions  of  the  act  making  the  division  are  re- 
ferred to  as  seeming  to  recognize  such  a  distinction ;  but 
upon  a  careftil  examination,  it  will  be  found  that  both  coun- 
ties are  expressly  created  by  the  act,  and  are  both  created 
^separate"  and  "distinct'*  counties  of  the  respective  names 
given  by  the  act ;  and  in  the  instances  in  which  there  are 
provisions  in  regard  to  Fulton  and  not  to  Montgomery,  they 
are  those  only  in  which  legislation  was  superfluous,  by  rea- 
son of  general  laws  already  euacted  applicable  to  all  coun- 
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ties.  It  will  be  obserred,  also,  that  in  every  instanca  in 
which  legislation,  was  nieeessary  by  reason  of  both  being 
new  counties,  and  of  there  being  no  general  statate  nnifcwm 
in  its  application  to  all  counties,  provisions  have  been  made 
as  to  each  county  in  the  act.  For  example,  take  the  coun- 
ty courts — the  terms  in  each  eounty  are  established.  In 
Montgomery,  they  are  in  the  act  prescribed  lo  be  held  on 
the  second  Monday  of  June,  September,.  December,  and 
March.  Now  it  so  happens  that  the  conrts  were  hel4  in 
Montgomery,  before  the  ^i^ion,  on  the  same  days.  Why 
then  this  legislation  ?  Was  it  necessary,  or  was  it  soper- 
flnous  ?  The  attorney  general  says  it  was  superfluous.  The 
defendant  insists  it  was  indispensably  necessary.  The  judg- 
ment of  the  legi^ture  on  this  point  is  manifested  by  the 
provision  itself;  it  was  deemed  necessary.  It  was  not  in 
the  power  of  the  legislature,  by  declaration,  to  make  one  of 
these  counties  new  and  the  other  oM,  if  such  were  not  their 
real  character.  In  substance,  they  are  two  new  counties 
created  out  of  one ;  and  it*  cannot  be  that  a  name  can 
change  their  essential  character ;  for  then  a  transposition  ct 
names  would  change  the  character  of  both,  and  this  would 
make  the  shadow  efficacious  to  control,  and  the  substance 
and  essence  of  the  thing  a  nullity.  The  division  of  Niagor 
ra  county  affords  an  illustration  of  this  point,  Statutes,  sess. 
of  1821,  page  220;  one  portion  was  called  Niagara  and  the 
other  Erie.  It  so  happened  that  the  county  buildings  were 
in  Erie.  By  referring  to  that  act,  the  same  provisions  for 
the  organization  of  the  new  Niagara  will  be  found,  as  in  this, 
for  the  organization  of  Fulton,  and  the  same  silence  in  re- 
gard to  Erie  as  in  this  to  the  new  Montgomery ;  and  yet 
Erie,  in  that  case,  succeeded  to  alL  the  rights  and  privileges 
that  the  new  Montgomery  has  in  this.  Which  county  in 
that  case  was  the  new,  and  which  the  old  ?  Neither ;  for 
in  that  case,  as  in  this,  to  give-  either  such  a  character  as  is 
claitoed,  would  lead  to  absurd  consequences,  and  be  in  con- 
tradiction of  the  factf  having  an  independent  existence  from 
its  very  nature^  that  both  are  nev;.  This  point  has  also  been 
decided  by  the  cliancellor  on  appeal  from  the  decree  of  the 
vice  chancellor  of  the  eighth  circuit.    6  Paige,  639.    There, 


ALBANY,  OCTOBER,  1839.  669 

The  People  y.  Morrell.  . 

school  district  No.  one,  in  the  village  of  Buflalo,  had  a  right 
to  certain  compensation  from  the  general  government  for  the 
destruction  of  a  school  house  by  the  enemy  during  the  late 
war.  After  the  right  had  accrued  and  before  the  money  was 
paid,  district  No.  one  wa$  divided  into  districts  Nos.  1  and  2. 
District  No.  1  contended,  that  notwithstanding  the  division, 
its  corporate  ihdentiiy  existed  as  before ;  that  it  was  the  same 
old  district,  and  that  No.  2  was  a  new  corporation ;  and  so 
the  vice  chancellor  decided.  On  appeal,  the  chancellor  re* 
versed  this  decision,  on  the  ground  that  the  division  made 
them  two  new  corporations. 

There  is  a  provision  in  the  constitution  of  this  state  which 
it  is  submitted  has  an  important  bearing  upon  this  point. 
The  constitution,  article  1,  §  7,  provides  that ''  no  neiv  coun- 
ty shall  hereafter  be  erected,  unless  its  population  shall  en- 
title it  to  a  member."  If  this  court  decide  that  one  of  these 
counties  is  a  new  county  and  the  other  an  old  county,  a  ju- 
dicial construction  will  have  been  given  to  the  term  newy 
(the  term  used  in  the  constitution,)  which  will  limit  the  con- 
stitutional prohibition  accordingly.  When  a  county  here* 
aftei*  is  to  be  divided,  the  legislature  has  only  to  \Sb  careful 
that  the  county  whiclh  it  declares  to  be  new  shall  have  the 
requisite  population,  and  as  there  is  no  constitutional  restraint 
as  to  Ihe  population  of  the  oldy  it  will  be  a  matter  of  entire 
indifference  what  its  population  may  be.  Under  the  license 
of  such  a  judicial  construction  the  constitution  would  be 
practically  nullified ;  and  the  legislature  could,  by  observing 
distinctions,  create  as  many  new  counties  as  it  pleased,  pro- 
vided all  the  old  counties  in  name  are  left  established.  The. 
only  remedy  against  such  an  infraction  of  the  spirit  and 
intent  of  the  constitution  is  with  the  judiciary,  and  this 
court  will  not,  in  advance,  put  such  a  construction  upon 
words  against  fact^  as  will  authorize  the  legislature,  at  its 
pleasure,  to  violate  the  instrument  intended  to  restrain  legis' 
lative  action  within  prescribed  boundaries  as  to  the  creation 
of  counties. 

The  24th  section  of  the  act  suspends  the  ri^ht  pf  both 
counties  to  hold  certain  courts  in  either  county  until  the  firsi 
of  January  thereafter^  and  then  declares,  that  fortbepurposey 
Vol.  XXI.  72 
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mentioned  the  two  counties  shall  be  considered  one  county ; 
the  section  then  declares  that  the  defendant  shall  be  judge 
of  the  two  "distinct"  and  "separate  counties"  created  by 
the  act,  until  the  first  of  January  thereafter.  The  first 
clause  of  the  section  reserved  all  his  powers  as  to  the  judicial 
unity,  and  the  last  clause  assigned  to  him  the  powers  of  his 
judgeship  by  name  to  the  two  new  "  separate  and  distinct 
counties  created  and  named  in  tht^ict ;  for  he  is  authorized 
expressly  to  discharge  "the  duties"  of  his  ofl5ce,  not  in  the 
one  county  of  Montgomery  as  reserved,  but  "in  the  said 
counties  of  Montgomery  and  Fulton."  The  office  without 
its  duties  is  an  abstraction,  and  it  is  the  duties  of  an  officer 
which  constitute  an  office  and  are  its  attributes.  He  was 
required  by  the  act  to  discharge  all  the  duties  of  the  office 
of  first  judge  of  Fulton  that  pertained  to  that  office  in  the 
"  distinct"  county  of  Fulton.  He  was  bound,  as  first  judge 
of  that  county,  to  act  under  the  landlord  and  teucint  act,  for 
which  purpose  that  county  was  as  "  distinctly"  and  "  sepa- 
rately" organized  as  St.  Lawrence .  county ;  and  under 
which  act  no  judge  but  a  judge  of  Fulton,  as  an  indepen- 
dently organized  county,  could  have  jurisdiction.  He  was 
bound,  in  case  of  vacancy,  to  act  as  surrogate  of  that  county, 
for  it  is  not  pretended  that  county  was  not  entitled  to  a. 
"  separate"  surrogated  court.  He  was  bound,  as  judge  of 
that  county,  to  hear  appeals  from  the  commissioners  of  high- 
ways, to  issue  attachments,  to  grant  insolyent  discharges, 
and  to  do  all  such  other  acts  as  judge  of  that  county  as  were 
not  included  in  the  reservation  by  which,  for  certain  pur- 
poses, the  two  counties  were  continued  as  one  county  until 
the  first  of  January.  He  was  then,  by  the  act  itself,  judge 
of  Fulton  county  eo  nomine.  All  the  judges  of  old  Mont- 
gomery, without  respect  to  their  residence,  were  made  judges 
of  the  two  new  counties  for  a  limited  period.  On  the  first 
of  January  the  defendant  ceased  to  be  judge  of  the  new 
Montgomery,  by  reason  of  his  non-residence.  He.  was  a 
judge  of  Fulton  on  the  Slst  December,  and  he  was  also  on 
the  first  of  January,  because  he  wi\s  a  resident;  because  he 
had  been  a  judge  of  that  county  by  law,  consistently  with 
Ills  commission  j  because  it  was  not  in  the  power  of  the 
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legislature  to  shorten  his  term  of  service ;  because  the  legis- 
lature affixed  that  only  as  the  time  during  which  he  was  to 
be  judge  of  the  tioo  counties^  and  because  the  genera]  statute 
requiring  residence,  by  operation  of  law  assigned  that  couu* 
ty  to  him  after  the  period  had  expired  in  which  the  judgeship 
of  the  two  counties  was  to  continue  without  regard  to  resi- 
dence, and  excluded  him  from  the  judgeship  of  Montgomery^. 
The  general  law  requires  residence — the  law  creating  the 
division,  by  express  terms,  made  him  a  judge  for  six  months 
of  Pulton.  The  legislature  had  the  power  to  declare  him 
judge  of  Fulton  under  his  commission.  They  did  do  so,  and 
it  made  him  judge.  The  legislattue  had  no  authority  to  limit 
his  term  to  six  months  ;  atid  in  a  parallel  case  this  .court  has 
decided  the  assignment  good,  and  the  limitation  bad,  as 
against  the  constitution.  1  Cowen,  560.  6  id.  642.  That 
such  was  the  intention  of  the  legislature,  is  manifest  from 
other  provisions  in  the  act  of  division.  All  the  county  officers 
elected  by  the  people,  whose  term  is  secured  by  the  consti- 
tution, were  at  the  time  of  the  division  residents  of  that  por- 
tion of  the  territory  now  included  in  Montgomery,  except 
one  coroner.  The  act  provides  for  the. election  of  a  sheriff, 
clerk  and  ^Arcfi  coroners  in  Fulton.  The  legislature  acted 
as  if  it  were  a  conceded  fact  that  each  o&cet  retained  his 
office  in  the  county  of  his  residence,  and  the  will  of  the  legis- 
lature, when  its  power  is  conceded,  ought  to  prevail.  The 
attorney  general  denies  the  corr^petency  of  the  legislature 
to  make  the  assignment  claimed,  and  insists  that  the  com- 
mission and  the. oath  of  office,  required  by  the  constitution, 
must  in  terms  conform  with  the  power  claimed — that  the 
defendant  has  no  commission  as  judge  of  Fulton  county,  and 
has  not  taken  the  oath  of  office  required  by  the  constitution 
as  judge  of  Fulton,  and  that  he  has  no  right  to  act  as  judge 
there,;  neither  could  the  legislature  confer  such  right.  The 
right  of  the  legislature  to  enlarge  or  diminish  the  jurisdiction 
of  an  officer  in  commission,  both  as  to  subject  ^matter  and 
as  to  territory,  has  been  uniformly  exercised  and  as  uniform- 
ly sustained  by  the  courts.  Indeed,  so  far  as  authority  goes 
it  is  an  unquestioned  right.  1  Cowen,  550.  6  id.  642.  19 
Wendell,  27.    There  can  be  no  doubt  that  the  legislature 
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could  extend  the  jurisdiction  of  a  judge  over  twenty  coun- 
ties, without  inourring,  in  a  legal  sense,  the  imputation  of 
having  legislated  him  into  office. 

All  the  principles  contended  for  by  the  defendant  have 
been  established  by  legislation  and  judicial  construction. 
The  legislature  has  provided,  that  upon  the  division  of  a 
town,  or  the  alteration  of  the  bounds  of  a  town,  if  more 
than  four  justices  are  thereby  put  in  a  town,  they  shall  never- 
theless continue  to  be  justices  of  the  towu  of  their  residence, 
I  R.  S.  100.  This  is  an  assertion  of  legislative  power  clear- 
ly in  point,  admitting  that  a  justice  is  a  town  officer.  In  that 
case,  the  legislature  were  embarrassed  by  the  constitutional 
restraint  as  to  the  number  of  justices  in  a  town,  (an  embar- 
rassment that  does  not  exist  in  relation  to  judges  of  a  county,) 
and  still  the  lights  vested  in  an  individual  by  the  constitution 
were  held  to  be  the  permanent  rights.  How  much  clearer  is 
the  case  of  judges  which  involves  no  constitutional  contra- 
diction ?  In  the  cases  decided  in  1  Cowen,  560,  6  id.  642, 
the  following  principles  are  established  t  1.  The  right  of  an 
officer  to  his  office  for  the  constitutional  term  of  his  appoint- 
ment ;  2.  The  power  of  the  legislature  to  divide  towns  and 
counties  must  be  exercised  subserviently  to  the  right  of  office 
in  persons  where  the  tenure  is  fixed  by  the  conatitution ;  3, 
That  officers,  upon  a  division  of  a  county,  are  officers  of  the 
county  of  their  residence.  These  principles  applied  to  this 
ease  decide  iu  It  has  been  asked  if  Saratoga  comity,  the  coon- 
ty  of  the  residence  of  the  judge  of  the  fourth  circuit,  were  set 
off  to  the  third  circuit,  and  the  judge  continued  to  reside  in 
Saratoga,  would  he  be  judge  of  the  third  circuit,  or  would 
he  lose  his  office?  The  answer  to  that  question  would  in 
no  manner  decide  this,  as  the  power  of  the  legislature  in  re- 
gard thereto  is  not  the  same.  There  can  be  by  the  consti- 
tution but  eight  circuits,  and  one  judge  to  each  circuit ;  and 
that  case  would  present  a  grave  constitutional  question  which 
does  not  exist  here,  as  there  are  no  such  impediments. 
Again,  it  has  been  asked,  if  a  town  in  a  county  having  a 
judge  in  it  should  be  annexed  to  another  county  with  five 
iudges,  would  that  judge  continue  ip  office?    The  legisla- 
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tare  has  the  power  to  place  as  many  judges  in  a  county  as 
it  pleases  and  has  exercised  that  power  in  the  case  of  jus- 
tices of  the  peace,  even  against  another  provision  of  the 
constitution  touching  the  number  in  a.  town  ;  and  where  the 
power  is  conceded,  it  must  also  hn  conceded  that  the  iegis- 
iHture  is  bound  to  exercise  it  subordinateiy  to  tlie  constitu- 
tion as  the  usual  plea  justifying  Ji^urpation,  Qecessity,  can- 
not even  be  suggested.  But  suppose  that  jndge  was  first 
judge,  would  you  have  two  first  judges  7  The  designation 
first  judge  is  unknown  to  the  constitiUion ;  it  was  made  by 
the  legislature,  and  the  legislature  has  the  power  to  regulate 
«nd  declare  how  and  where  he  shall  exereise  the  duties  of 
his  office  ;  and  what  the  legislature  Can  do,  it  is  bound  to 
4o  in  support  of  constitutional  rights.  If  the  legislature  neg- 
lected to  dp  what  it  could,  or  should  have  done,  which 
would  stand  or  which  would  fall,  a  statutory  incongruity,  or 
tliat  instrument,  upon  the  maintaining  ot  the  inviolability  of 
which,  in  aU  the  departments  of  government,  the  whoU  fab- 
ric of  our  civil  liberty  rests  ?  There  is  no  such  degeneracy 
in  the  times  as  io  require  an  answer  to  such  a  question^ 

It  has  been  said  that  the  governor  appointed  a  surrogate 
in  Fulton  where  the  surrogate  of  old  Montgomery  resided  j 
.and  that  that  is  a  case  in  point,  showing  the  judgment  of  the 
executive.  The  cases  are  not  parallel..  The  surrogate  is 
An  officer  not  known  to  the  ^constitution.  The  legislature 
can  unmake  rhat  which  it  has  made,  but  is  wholly  impoteta 
as  to  that  which  the  constitution  has  placed  above  and  be- 
yond it.  The  attorney  general  has  with  great  industry  col- 
lected from  (be  executive  records  numerous  instances  in 
which,  upon  a  dvision  of  a  county,  judges  in  commission 
received  new  copimi^sions  io, the  county  of  their  residence, 
but  not  a  single  instance  in  which  an  individual  in  commit 
sion  has  been  superseded.  This  uniformity  is  the  strongest 
recognition  of  a  right  that  is  questioned  that  could  be  pre- 
sented. The  first  time  the  right  has  been  practically  de- 
nied, is  the  instance  now  before  the  court. 

A  jui§tice  of  the  peace  elected  in  a  town  in  old  Mont- 
gomery, has,  under  the  laws  and  decisions  of  this  cc'Urt,  a 
right  to  .«it  as  judge  of  the  general  sessions  of  Fulton.    This 
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case  is  strictly  analogous  in  principle,  whether  a  justice  of 
the  peace  be  considered  a  town  or  county  officer.  The 
duties  of  an  office  define  its  character.  At  the  time  of  the 
adoption  of  the  constitution,  the  duties  of  a  justice  were 
stated  in  his  commission.  He  was  ^' a  justice  assigned  to 
keep  the  peace  in  the  county,  and, also  to  hear  and  detei- 
mine  divers  felonies,  trespasses  and  other  misdemeanors  in 
said  county  perpetrated ;"  in  other  words,  he  was  the  con- 
servator or  the  peace,  and  a  judge  of  the  county  court. 
The  duties  of  a  justice  are  the  same  under  an  election  as 
under  his  commission ;  nor  has  any  law  abridged  his  juris- 
diction or  changed  its  character.  How  can  a  justice  of  the 
peace  sit  as  a  judge  of  a  county  court?  He  is  a  judge  as  a 
justice  of  the  peace,  ex  m  termini^  notwithstanding  the  seem- 
ing constitutional  provision  to  the  contrary,  which  required 
judges  of  the  county  courts  to  be  appointed  by  the  governor 
and  senate.  Are  not  all  his  duties  in  character  the  same 
as  those  of  the  defendant?  Neither  of  them  are  the  court; 
they  are  members  of  the  court,  and  hold  their  offices  abso- 
lutely independent.  Both  are  judges  of  the  same  court; 
have  other  judicial  duties  to  perform  ;  are  local  officers,  and 
have  their  term  of  office  secured  by  the  constitution. 

By  the  act  making  the  division,  the'town  of  Perth  was 
taken  from  the  town  of  Amsterdam^  and  is  in  Fulton,  and 
Amsterdam  is  left  iu  Montgomery.  By  the  laws  of  this 
state,  a  justice  of  the  peace  cut  off  from  the  town  of  Am- 
sterdam and  residing  in  Perth,  is  qualified  to  sit  as  a  judge 
of  the  coxihty  court  of  Pulton.  By  what  authority  does  hfe 
so  sit  ?  As  a  justice  of  the  p6ace  of  the  town  of  Perth,  in 
the  county  of  Fulton.  What  is  his  commission  ?  And  where 
is  his  constitutional  oath  of  office?  His  commission  is  for 
the  town  of  Amsterdam,  in  the  county  of  Montgomery ; 
both  foreign  corporations  ;  and  he  has  taken  no  oath  of  of- 
fice except  for  Ihem.  According  to  the  argument  of  the 
attorney  general,  his  title  is  totally  deficient  and  he  has  no 
right  at  all ;  yet  it  suinds  decided  that  he  has  such  a  right. 
And  can  it  be  said  that  the  defendant  cannot  sit  as  judge  of 
the  same  court  when  his  commission  covered  every  part  of 
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the  satne  territory  alike  ?    There  is  a  distinction  between 
the  two  cases,  but  no  difference  in  principle. 

By  the  Court ^  Cowen,  J.  By  art.  l,  5  7,  of  the  constitu- 
tion, the  power  of  the  legislature  to  create  new  counties.  i& 
recognized,  under  the  restrictive  words :  "  No  new  county 
shall  hereafter  be  erected,  unless  its  population  shall  entitle 
it  to  a  member"  [of  assembly.]  By  art.  4,  §  7,  "  The  governor 
shall  nominate,  &c.,  and  with  the  consent  of  the  senate,  shall 
appoint  A\  judicial  officers^  except  justices  of  the  peace,''  &c* 
By  art.  5,  §  6,  "Judges  of  the  county  courts,  &c.,  shall  hold 
their  offices  for  five  years^^  &c.  The  question  presented  by 
the  demurrer  is,  whether  the  office  of  Judge  Morrell,  wba 
was  duly  commissioned  and  sworn  as  first  judge  of  the 
county  courts  of  Montgomery,  was  vacated"  by  the  division 
of  that  county  into  two  counties. 

The  act  is  entitled  "  An  act  to  erect  a  new  county  from  a 
part  of  the  county  of  Montgomery,  by  the  name  of  Pulton," 
Ac.  Statutes,  sess.  of  1838,  p.  328.  The  first  section  de- 
clares that  the  whole  of  Montgomery  lying  ftotth  of  the  pre- 
scribed division  line,  should  be  a  separate  and  distinct  county; 
and  be  known  and  called  by  the  name  of  Fulton,  &c.  and 
that  all  the  remaining  part  should  be  and  remain  a  separate 
and  distinct  county  by  the  name  of  Montgomery.  The  sta- 
tute declares  what  would  necessarily  result  as  an  operation 
of  law,  that  the  new  county  of  Pulton  should  be  entitled  to 
•^nd  possessed  of  all  the  benefits,  rights,  privileges,  and  irpmu- 
nities,  and  be  subject  to  the  same  duties,  as  the  other  coun- 
ties of  this  state.  Among  those  rights,  is  that  to  have  a  court 
of  common  pleas  and  general  sessions  of  the  peace,  the  times 
and  places  of  holding  which,  after  the  31st  d^y  of  Itecember, 
1838,  when  Pulton  was  to  become  a  new  and  distinct  county, 
for  the  purposes  of  judicial  business,  were  prescribed  by  the 
ninth  section  of  the  act.  It  is  declared  that  the  judges  of  the 
common  pleas  of  the  new  county  shall  have  power  to  cause 
a  seal  to  be  made  for  that  court,  &c.  §  26,  with  various  other 
provisions ;  none  of  which,  however,  indicate  on  the  part  of 
the  legislature,  any  intent  to  continue  the  judicial  officers  in 
place  for  either  county.     Whether  they  remain,  therefore,  or 
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their  places  became  vacant  by  the  organization  or  creation  o€ 
the  two  counties  out  of  the  old  one,  was  left  entirely  to  the: 
operation  of  the  constitution  and  the  general  laws,  upon  such 
a  juncture  of  circ^norstances. 

Independent  of  the  restriction  imposed  by  the  constitution' 
in  respect  to  the  tenure  of  office,  there  i^  no  question  that 
the  legislature  have  the  power  directly  to  restrict  the  term 
during  which  a  first  judge  shall  hold.  It  is  of  the  nature  of 
legislation  to  create  and  abolish  offices  accordingly  as  they 
may  be  deemed  useful  or  superfluous.;  and  I  am  aware  of 
no  constituticHial  restriction  which  would  prevent  their  dis^ 
continuing  the  county  courts  altogether,  and  substituting, 
other  jurisdictions  of  a  more  general  or  a  more  limited  terri- 
torial extent.  The  county  judges  were  created  and  their 
number  limited  by  statute.  1  R.  S.  87,  2d  ed.  Nor  does 
the  constitution  any  where  declare  even  their  existence  te 
be  esscfntial.  So  long  as  they  shall  be  required  by  statute, 
the  constitution  demands  that  they  shall  be  nominated  and 
appointed  by  the  governor,  on  the  senate  consenting.-  But 
should  the  office  be  abolished  and  their  .powers  transferred 
to  a  jurisdiction  of  greater  or  less  territorial  limits,  the  tenure 
of  office  would  be  gone.  In  the  very  instance  before  us^  the 
legislature  erected  a  court  whose  jurisdiction  from  April  tiU 
December,  1838,  covered  two  counties;  and  can  any  one 
doubt  that  they  might  now  restore  and  continue  the  same 
power  to  judges  who  should  be  appointed  according  to  the 
provisions  of  the  constitution  7  The  superior  court  of  the* 
city  of  New  York  was  created  by  statute,  with  a  jurisdiction^ 
in  respect  to  subject  matter,  greater  than  the  common  pleas  of 
that  city.  Does  anyone  doubt  that  the  legislature  might  have 
merged  the  common  pleas  of  that  county  or  even  of  several 
others  in  the  same  court,  had  they  been  satisfied  that  such 
an  act  was  necessary  for  the  public  good  >  I  do  not  under^ 
stand  the  state  legislature  to  be  restricted  in  their  power  any 
more  than  the  British  Parliament,  except  by  the  state  and  fede- 
ral constitutions^ 

What  then  is  the  amount  of  constitutional,  restriction  in 
the  ease  before  us?    The  county  and  the  county  courts  of 
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Montgomery  existing  it  was  Impossible  for  the  legislature  to 
remove  Judge  Morrell,  or  abridge  his  tetm  of  office.  J^t 
the  ]egi9lature  had  the  power  to  create  new  counties  out  of 
the  old  one,  provided  the  enumeration -of  inhabitants  would 
warrant  it.  The  following  point  was  submitted  to  us  by 
the  counsel  for  the  defendant :  "  The  first  section  of  the  act 
of  the  legislature  created  two  new  counties,  not  by  implica- 
tion but  by  direct  enactment  One  is  named  Fulton,  the 
other  Montgomery,  and  the  privileges  that  Montgomery  has 
over  Pulton  are  not  secured  by  its  nafne;  bujt  by  express 
legislative  grant  in  the  12th  section.  [The  section  which 
grants  to  the  new  county  of  Montgomery  a  property  in  the 
records  of  the  old  county  of  that  name.]  It  i^  unnecessary 
to  decide  whether  the  point,  so  far  as  it  asserts  that  the  pre- 
sent county  of  Montgomery  is  a  new  county ^  in  the  legal 
sense  of  the  term,  be  correct  The  mode  in  which  the  le- 
gislature have  expressed  themselves  indioates  an  intent,  as  I 
thinkj  to  continue  the  old  county  of  Montgomery  in  that 
which  retains  the  old  name.  Several  other  features  of  the 
act  mentioned  by  the  attorney  general  in  the  course  of  the 
argument,  favor  that  idea.  This  being  the  case,  no  objec- 
tion is  perceived  to  the  conclusion  which  seems  to  have 
been  drawn  by  the  government,  that  the  commissions  of  such 
of  the  former  officers  of  Montgomery  as  are  qualified  by 
local  residence,  should  be  considered  as  still  in  force  with  re- 
gard to  the  comity  of  the  same  name.  It  is,  in  legal  effect, 
the  old  county  curtailed  by  the  territory  taken  off  for  the  new. 
But  the  constitution,  as  well  as  the  nature  of  the  office  im- 
plies, and  the  statute,  1  R.  S.  93,  ^  12,  2d  ed..  Id.  Ill,  § 
37,  sub.  4,  expressly  requires  residence  within  the  county, 
as  one  essential  qualification  of  a  county  judge.  Judge 
Morrell  fails  in  that  qualification  by  being  left  without  the 
boundaries  of  Montgomery,  and  within  a  county  professedly 
new,  and  it  seems  impossible  to  maintain  that,  so  far  as  the 
new  county  is  concerned,  it  has  not  lost  all  legal  identity 
with  the  old.  Its  territory,  its  inhabitants  are  no  longer 
known  as  those  of  the  Montgomery,  for  which  Judge  Mor- 
rell was  appointed.  Its  towns  are  some  of  them  intersected 
by  this  line  of  division.  The  statute  which  created  the 
Vol.  XXI,  73 
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county  for  which  he  was  commissioned  is,  o^  to  FuUonj  re- 
pealed ;  and  the  county  is  unknown  to  the  constitution  or  the 
law.  It  tD(i8  part  of  Montgomery;  it  is  nau^  the  new  county 
Fulton  ;  and  so  completely  is  its  identity  gone  by  the  disso- 
lution, that,  independent  of  any  provision  by  statute,  it  would 
be  absolved  from  all  debts  and  duties  due  from,  anddeprived 
of  all  participation  in  the  claims  of  the  former  county  of 
Montgomery.  2  Kyd  on  Corp.  616.  1  Wtllcock  on  Muni- 
cipal Corp.  330,  pi.  868.  The  corporate  succession  is  bro- 
'  ken,  and,  at  common  law,  all  property  in  possession  or  in 
action,  which  its  inhabitants  could  otherwise  have  claimed 
as  corporator?,  would  have  reverted  to  the  original  donors, 
or  vested  in  the  state.  Id.  id.  To  guard  against  such  aeon- 
sequence,  on  the  division  both  of  towns  and  counties,  the 
legislature  of  this  state  have  interposed  by  statutes,  1  R.  S. 
330,  '368,  2d  ed.  and  provided  for  a  summary  distribution 
of  property,  &c.,  by  commissioners.'  By  another  jafatute, 
actions  m^y  be  brought  in  the*  name  of  the  supervisors,  loan 
officers,  &c.,  and  superintendents  of  the  poor  of  a  county ; 
and  an  action  lies  against  the  board  <tf  supervisors  of  a  coun- 
ty. 2  R.  S.  387,  8,  2d  ed.  Can  it  be  pretended  for  a  mo- 
ment, that  an  action  would  be  sustainable  by  or  against  the 
board  of  supervisors  of  Fulton  in  respect  to  rights  or  liabili- 
ties contracted  by  the  old  county  of  Montgomery  ?  I  admit 
that  merely  clianging  the  name  of  an  old  corporation,  even 
with  the  addition  or  subtraction  of  rights,  would  not  work 
a  change  of  identity.  Several  cases  are  cited  to  this  effect 
in  1  Kyd  on  Corp.  232,  3,  n. ;  but  I  dp  not  find  that  the  cases 
go  farther.  To  sustain  the  supposed  action,  you  must  be 
enabled  to  aver  and  prove  that  the  corporation,  bearing 
both  the  old  and  new  name,  is  the  same.  The  statute  whidi 
divided  the  counties  might  have  declared  that  the  old 
should  have  been  continued  in  the  new,  and  been  considered 
the  same ;  but  so  far  from  doing  this,  it  seems  to  look  for 
corporate  succession,  to  the  new  county  of  the  same  name. 
In  trying  the  action  we  have  supposed,  it  jseems  clear  that  a 
jndge  would  be  bound  to  charge  the  jury  as  matter  of  law, 
against  the  truth  of  the  supposed  averment.  In  the  case  at 
bar,  the  pleader  has  not  hazarded  such  an  averment.    His 
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logic  is,  " I  was  the  fLrat  judge  of  Montgomery;  therefore,  I 
am  the  first  judge  of  Fulton,"  which  he  admits  to  be  a  new 
and  distinct  county.  The  conclusion  that  he  is  first  judge 
of  Ontario  would  seem  to  come  with  equal  force. 

The  difference  between  the  case  before  us  and  a  mere /or- 
mal  change  is  quite  obvious.  Under  a  mere  change  of  name, 
the  commissions  of  the  judges  and  all  judici^il  iM^ts  might 
have  continued  the  same  mtUatis  mutmndis.  There  would 
have  been  no  substantial  alteration.  Had  a  town  been  added 
or  set  off,  it  would  have  bee;i  but  an  enlargement  of  territorial 
juri^iction  in  the  first  case,  and  a  contraction  in  the  last 
The  commissions  of  the  judiciary  are  granted  and  accepted, 
subject  to  all  such  changes  as  the  legislature  may  think  them- 
selves bound  to  make  from  time  to  time,  within  the  limits  of 
their  constitutional  powers.  No  one  doubts  their  power  to 
add  to  or  subtract  from  the  territorial  jurisdiction  of  local 
courts,  nor  to  do  the. same  thing  in  respect  to  subject  matter. 
Indeed  the  latter  may  be  said  of  any  court,  even  that  for  the 
correction  of  errors.  .  It  does  not  follow  that,i)ecause  a  court 
'  is  created  by  thQ  constitution  or  otherwise,  its  measure  of 
power  must  therefore  always  continue  the  same. 

The  legislative  power  of  creating  new  counties  is  equally* 
plain  in  the  nature  of  things  with  that  of,  enlarging  or  con- 
tracting jurisdiction ;  it  is  equally  sanctioned  by  practice  in 
all  times,  and  is  expressly  recognized  by  the  constitution. 
New  counties  must  be  created  out  of  the  old ;  and  then,  even 
if  the  old  offices  could  exist  as  abstractions,  or  in  contem- 
plation of  law,  they  certainly  cannot,  by  mere  operation  of 
law,  be  applied  to  the  new  carparcUiqn.  The  legislature 
doubtless  have  the  power  to  continue  them  in  the  new  coun- 
ty by  express  enactment  By  doing  so  to  the  end  of  the 
constitutional  term,  they  would  detract  nothing  from  the 
power  of  the  executive  department  But  by  remaining 
silent,  the  office  is  gone  for  all  practical  purposes.  The 
county  for  which  Judge  Morrdl  was  appointed  was  created 
by  statute.  It  was  capable  of  destruction  by  the  same 
power;  and  it  has  been  destroyed  pto  tanto.  Was  it  ever 
thought  that  after  a  corporation  is  dissolved,  its  mayor  or 
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Other  officers  still  retained  their  places,  whatever  the  term 
for  which,  by  charter,  they  might  have  been  elected  ?  They 
are  bot  incidents  to  the  corporation,  which  is  an  artificial 
beingy  capable  of  dissolution  by  act  of  the  legislature,  except 
in  those  cases  wherein  their  power  may  be  restrained  by 
the  constitution  of  the  United  States.  2  Kyd  on  Ck>rp.  447. 
One  effect  of  a  dissolution  is,  that  all  corporate  privileges 
and  franchises  are  extinguished ;  and  the  creating  power 
may  either  restore  it,  or  incorporate  another  set  of  men  in  the 
same  place.  Id.  616.  By  proceeding  to  separate  a  part  of 
the  territory  from  an  old  county  and  erect  it  into  a  new,  the 
legislature  have  incorporated  another  set  of  ihen  as  e^ctual- 
ly  as  if  the  acts  of  dissolution  and  creation  had  been  by  se- 
parate statutes  enacted  at  any  disti^ice  of  time  from  one 
another.  One  incorporated- village.  A.,  is  divided  by  statute 
into  two  distinct  incorporated  villages,  viz.  B.  and  C. ;  inde- 
pendent of  an  express  statute  dleclaration,  no  lawyer  would 
think  of  suing  either  B.  or  G.  or  botb^  for  a  debt  due  from  A. 
Such  a  division  the  legislature  may  make  even  by  a  majority 
vote,  either  of  cities  or  villages.  The  People  v.  Merris^  13 
Wendell,  326.  These  are,  like  towns  or  counties,  mere  po* 
*  litical  bodies,  and  their  powers  may  be  modified,  or  the  cor- 
porations themselves  abrogated.  Id.  The  recorder  of  a  city 
is  also  constitutioniilly  commissioned  for  five  years.  Const, 
art.  6,  h  6.  But  he  can  no  more  hold  his  office,  after  the  city 
charter  is  repealed,  than  if  the  city  should  be  physically  de- 
stroyed. A  simple  legislative  division  into  two  new  distinct 
cities  would  work  the  same  consequence.  In  1784,  the  town 
of  Hempstead,  owning  lands  as  a  corporation,  was  by  statute 
divided  into  two  towns  by  different  names.  South  Hempstead 
and  North  Hempstead.  The  latter  filed  a  bill  against  the  for- 
mer, for  a  partition  of  the  common  lands  of  the  old  town,  which 
was  dismissed  by  the  chancellor,  and  the  decree  affirmed  in  the 
court  of  errors.  Nerth  Hempstead  v.  SeuthHempetead,  Hop- 
kins, 288.  2  Wendell,  109.  Chancellor  Sanford  said  that,  by 
the  division,  two  new  corporations  were  established  in  the  place 
of  one  ;  and  each  of  the  new  political  bodies  had  a  capacity  to 
hold  land  within  its  own  limits.  The  succession  of  the  old  town 
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was  holden  by  both  courts  to  be  broken  by  the  division, 
which  in  legal  effect  was  adjudged  to  be  an  assignment  of 
the  common  lands  of  Hempstead  situate  in  each  town,  to  the 
new  corporations.  On  appeal,  Savage,  Cb.  J.  who  deliver- 
ed the  opinion  of  the  court,  put  the  case  of  dividing  one  state 
or  one  county  into  two,  -and  thought  that  the  puUic  property 
of  the  old  would  fall  to  the  share  of  the  new  political  bodies, 
so  far  as  it  should  lie  within  their  limits ;  and  this  may  well 
be  Jaken  to  be  the  legal  effect  of  such  a  division.  But  no 
one  pretended  in  the  course  of  the  cause  that  «ither  new 
town  was  identical  with  the  old  one.  A  <livision  by  opera- 
tion of  law,  or  by  an  implied  legislative  assignment,  may 
well  be  predicated  of  the  former  lands  common  to  both, 
without  its  following  ^that  officers  retain  their  commissions 
for  each  according  to  their  respective  residence.  Land  is 
severable,  and  our  gen^til  legislation  has  long^  contempla 
ted  that  each  town  should  control  the  common  lands  lying 
within  its  borders.  Real  and  personal  property  is  appor- 
tiouable  by  the  courts  between  corporations  as  between  in- 
dividuals, according  to  their  legal  or  equitable  rights  as  pro* 
prietors.  See  Potter  v.  Chapin^  6  Paige,  639.  It  always 
finds  a  title  to  pifoperty  somewhere ;  while  an  office  is  but 
the  political  adjunct  of  a  political  person ;  and  cannot,  in 
the  nature  of  things,  exist,  when  the  latter  becomes  extinct. 
The  dissolution  of  a  corporation  is,  at  common  law,  like  the 
death  of  a  natural  person  without  heirs  or  distributees.  It 
leaves  no  ode  to  take  its  property  or  franchises  as  successor. 
The  legislature  may  provide  for  a  transfer,  but  the  act  enures 
by  way  of  assignment,  not  as  a  corporate  succession,  unless 
it  provided  for.  renewing  and  continuing  the  old  corporation. 
On  the  whole,  I  have  been  enable  to  perceive  that  this 
new  county,  formed  of  a  fragment  from  the  old,  can,  in  any 
sense,  be  considered  its  successor,  or  in  any  manner  the 
same ;  and  it  seems  to  me  that  it  must  follow,  according  to 
the  plainest  reason  and  propriety,  that  the  commission  of 
judge  for  old  Montgomery  cannot  as  such  have  any  exist- 
ence in  connection  with  the  new  county  of  Pulton.  In  say- 
ing so«  I  must  of  course  be  understood  to  mean  such  reason 
and  propriety  as  1  have  been  able  to  derive  from  the  lan^ 
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guage  of  the  existiug  constitution  and  laws.  I  cannot  deny 
that  the  legislature  intended  or  rather  desired  to  continue 
the  commission  of  the  defendant  for  the  new  county,  and 
that  they  believed  they  hiad  done  so ;  nor  do  I  deny  that  it 
would  have  been  proper  in  a  moral  sense.  Such  a  denial 
would  be  to  contradict  the  high  opinion  which,  through  per- 
sonal acquaintance,  I  have  had  the  fortune  to  imbibe  of  the 
capacity  and  merit  of  the  incumbent  with  whom  the  state  is 
litigating.  But  I  cannot  avoid  the  conclusion  that  the  legis- 
lature have,  however  unfortunately,  when  the  measure  is 
viewed  as  interfering  with  the  general  purpose  of  judicial 
independence,  or  wanting  in  justice  to  the  man,  inadver- 
tently I  have  not  the  least  doubt,  failed  to  give  any  express 
or  implied  implication  upon  which  we  can  refuse  to  repder 
judgment  of  ouster.  I  am  entirely  satisfied  from  the  best 
consideration  I  have  been  able  to  bestow,  upon  the  case, 
aided  as  I  have  been  by  able  arguments  on  both  sides,  that 
such  an  act  would  be  to  legislate^  not  to  adjudicate. 

Nor  have  I  felt  materially  embarra^eed  in  advancing  to 
this  conclusion,  from  any  authorities  which  were  cited  on 
the  a^rgument.  It  was  supposed  by  the  counsel  for  the  de- 
fehdant,  that  the  principle  of  the  oases  of  Es  parte  M'JCol' 
tum^  I  Cowen,  660,  and  The  People  v.  Oarey,  6  id.  642,  is 
adverse  to  the  power  of  the  legislature,  so  to  alter  counties, 
or  other  municipal  corporations,  or  create  new  ones,  as  to 
abridge  the  constitutional  duration  of  those  offices  which 
pertain  to  them.  The  first  case  held  that  a  legislative  or- 
ganization of  a  new  county,  by  combining  several  definite 
subsisting  towns  of  other  counties,  and  declaring  that  thejus- 
tices  already  appointed  for  those  towns  respectively  should 
kold  for  the  residue  of  their  terms  in  the  same  towns,  and 
relatively  to  the  new  county,  was  constitutional.  The  last 
case  held  that,  on  a  similar  erection  of  the  county  of  Orleans 
from  definite  subsisting  towns  of  Ontario  county,  the  legis- 
lature had  no  power  to  abridge  the  term  of  office  for  which 
the  several  justices  had  been  appointed,  while  their  towns 
belonged  to  Ontario;  and  a  provision  to  that  effect  was 
declared  to  be  unconstitutional  ^d  void.  But  in  neither 
case  was  there  even  a  change  in  the  name  or  territorial 
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limits  of  the  corporations  to  which  the  offices  in  question 
belonged  ;  much  less  an  actual  dissolution  of  those  corpora- 
tions. It  is  tnie  some  general  remarks  were  made  by  the 
learned  judges  who  delivered  opinions  in  those  cases,  which, 
as  it  is  supposed,  give  countenance  to  the  proposition  con* 
tended  for  by  the  defendant.  In  the  first  case,  1  Cowen, 
566,  667,  the  chief  justice  intimated  that  the  legislature  have 
no  power  incidentally  to  abridge  the  term  of  a  justice's 
office  by  altering  the  bounds  of  counties ;  because  what  the 
legislature  have  no  power  to  do  directly,  they  cannot  do 
indirectly.  The  proposition  is  undoubt^Iy  true,  when  an 
exercise  of  their  power  is  unqnalifiedly  forbidden.  But 
when  the  prohibition  is  under  qualifications  merely,  the  case 
is  entirely  different.  The  alteration  of  counties  i](iay  sever 
a  town  into  such  small  appendages  of  different  counties  as 
to  render  its  complete  subversion  by  annexation  to  other 
towns,  an  act  of  decided  expediency,  with  which  I  am  not 
prepared  to  admit  that  the  tenure  of  office  should  interfere. 
Both  thecasescitedj  concede  that  the  jurisdictional  alterations 
may  be  made  without  limit,  both  as  to  territory  and  subject 
matter.  All  the  powers  of  all  the  common  magistrates  in 
the  state,^  for  instance,  might  be  abolished  or  transferred  to 
the  county  judges.  It  is  impossible  to  allow  the  constitu- 
tionality  of  such  an  indirect  abolition  of  the  office  y.  and  to  ' 
deny,  at  the  same  time,  that  the  same  thing  may  be  inci- 
dentally done  in  respect  to  a  few  magistrates,  by  the  exer- 
cise of  another  power  which  is  admitted  to  be  of  itself, 
clearly  constitutional.  In  the  two  cases  cited,  there  was 
no  necessity  for  contravening  the  consequence?  of  exercis- 
ing such  a  power.  Justices  were  considered  as  town  offi- 
cers, a  cliaracter  which  it  was  deemed  ess^stial  to  fix  upon 
them  in  order  to  warrant  the  adjudication  in  The  People  v. 
Oarey,  6  CoweUi  660,  see  also  Gumsey  v.  Laveltj  9  Wen- 
dell, 319,  and  Schroepely.  Taylor ^  10  id.  196.  And  when 
Mr.  Justice  Sutherland  remarked,  6  Cowen,  651,  that  the 
power  of  the  legislature  to  erect  new  counties  was  subject  to 
the  constitutional  limitation  of  the  justice's  term,  he  evident- 
ly intended  a  case  where  the  corporation  to  which  his  office 
pertained  was  saved.    That  was  the  case  before  him.    And 


684  CASES  IN  THE  SUPREME  COURT. 

Chautauqne  Coanty  Bank  t.  Detib. 

the  remarks  of  the  chief  justice  in  M*CollunCa  case  should 
be  taken  with  the  same  restricted  application.    Had  the 
power  of  appointment  for  a  certain  time,  been,  in  the  case  be- 
fore us,  granted  in  general  terms,  and  the  constitution  had 
done  nothing  more,  I  agree  that  the  legislature  must  have 
awaited  the  expiration  of  the  time,  before  they  could  have 
given  such  an  effect  to  the  division  of  a  county  as  to  destroy 
the  office.    But  we  are  no  longer  bound  to. carry  out  the 
full  force  of  the  general  terms,  when  a  clear  convicting 
power  is  deducible  from  the  context,  either  by- express  pro- 
vision or  necessary  implication.    1  Story's  Comm.  on  Const. 
Law,  407,  §  424.  ,  In  the  state  constitution,  such  powers  in- 
dicated in  both  ways,  are  abundant.    Besides  the  express 
power,  recognized  as  we  have  seen,  to  create  new  counties, 
it  is  of  the  very  aAtnre  of  legislation  to  control  judicial  juris- 
diction, and  even  subvert  or  dissolve  the  substratum,  the 
municipal  corporation  to  which  it  is  incident    It  is  scarcely 
necessary  to  observe^  that  in  construing  the  language  of  a 
constitution,  we  have  nothing  to  do  with  arguments  ab  in- 
canvenientii  for  the  purpose  of  enlarging  or  contracting  its 
import.    Id.  408,  409,  ^  426  and  426.    '<  The  only  sound 
principle  is  to  declare  ita  lex  scripta  esty  to  follow  and  to 
obey."    Id.  410. 

We  are  all  of  opinion  that  there  mij|t  be  judgment  of 
ouster. 


The  CHAuTAuauB  County  Bank  vs.  Davis   and  others. 

Whera  a  hiU  o/  egchange  \a  sent  to  an  agent  for  ettUteiion,  and  merely  for 

that  purpose  ii  endorsed  to  such  agent  in  AjU,  on  the  bill  being  returned 

to  the  owner  protested,  be  may  strike  out  the  endorsement  and  bring  an 

action  in  his  own  name  ;  it  is  not  necessary  in  such  caae  there  should  be  a 

re-endorsement. 

This  was  an  action  of  (Msumpsitf  tried  at  the  Chautauque 
circuit  in  July,  1838,  before  the  Hon.  Nathan  Dayton> 
one  of  the  circuit  judges. 

The  suit  was  brought  on  a  bill  of  exchange)  drawn  by 
Henry  Davis  and  three  other  persons  on  William  Davis,  of 
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tbe  city  of  New  York,  for  the  sum  of  $2536  61,  dated  at 
Brockport,  25th  November,  1836,  payable  to  the  order  of  A. 
D.  Patching  Esq.  three  months  after  date.  The  action  was 
joint  against  the  drawers  and  acceptor,  and  was  commenced 
by  the  service  of  a  declaration,  which  contained  the  money 
counts^  and  had  attached  to  it  a  copy  of  the  bill  of  exchange, 
with  the  following  endorsements :  ''  Pay  Richard  Yates, 
Esq.  cashier,  or  order,  (signed)  A.  D.  Patchin,  cashier  ;"  and, 
"Pay  H.  Baldwin,  cashier,  or  order,  (signed)  R.  Yates,  cash- 
ier, per  F,  Leake."  The  signatures  of  the  drawers  and  ac- 
ceptorj  and  also  due  notice  of  dishonor,  were  admitted.  The 
bill  of  exchange  was  then  read  in  evidence,  having  all  the 
endorsements  stricken  out,  except  the  signature  of  A.  D, 
Patching  cashier.  The  plaintifis  rested,  and  the  defendants 
moved  for  a  nonsuit,  on  the  ground  that  title  to  the  bill  was 
not  shown  in  the  plaintiffs.  The  plaintiffs  thereupon  proved 
that  the  bill  belonged  to  them,  that  A.  D.  Patchin  was  cash- 
ier of  the  Ghautauque  County  Bank,  and  that  the  endorse- 
ments to  Yates  and  Baldwin  were  made  solely  for  the  pur- 
pose of  collection.  Whereupon  the  judge  directed  the  jury 
to  find  a  verdict  for  the  plaintiffs,  which  was  done  according- 
ly.   The  defendants  ask  for  a  new  trial. 

J,  A.  SpenceTy  for  the  defendants. 

A.  Taber,  for  the  plaintiffs. 

By  the  Court,  Nelson,  Ch.  J.  The  only  question  in  the 
case  material  to  notice  is,  whether  the  plaintiffs  were  war- 
ranted in  striking  out  the  special  endorsements  on  the  bill, 
so  as  to  show  a  legal  title  in  themselves. 

The  point  I  think  was  settled  in  Bank  of  Vtica  v.  Smithy 
18  Johns.  R.  230.  There  the  note  was  payable  to  ihe  order 
of  P.  Smith,  who  endorsed  it  in  blank  ;  and  the  cashier  of 
the  plaintiffs  filled  it  up,  payable  to  W.  Fish,  for  the  pur- 
pose of  collection.  When  returned  dishonored,  the  plaintifis 
struck  out  the  special  endorsement,  leaving  it  in  blank. 
The  court  say  that  Pish  never  had  any  interest  in  the  note  j 
that  he  was  the  mere  agent  of  the  plaintiffs,  and  that  it  was 

yoL.XXI.  74 
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settled  in  sach  a  case  that  the  holders  might  strike  out  the 
transfer,  and  make  it  payable  to  themselves;  Dugan  y. 
The  United  States,  3  Wheat.  172,  is  referred  to,  which  is  as 
strong  a  case  as  the  one  under  consideration.  That  was  a 
bill  payable  to  the  order  of  J.  Clarke,  and,  by  several  inter- 
mediate endorsements,  came  to  T.  T.  Tucker,  treasurer  of 
the  U.  S.  or  order.  He  purchased  it  for  the  government 
with  government  funds.  It  was  afterwards  endorsed  by 
him  to  Messrs.  Willinks  &  Van  Saphorst  specially,  by 
whom  the  bill  was  presented  for  acceptance,  and  acceptance 
refused.  When  produced,  the  last  endorsement  was  still 
on  the  bill,  and  the  objection  taken  that  the  plaintiffs  could 
not  recover  without  showing  a  re-endorsement.  But  the 
court  held  that  the  case  fairly  implied  that  the  endorsees 
were  merely  agents  for  collection,  and  that  in  such  cases  re* 
endorsement  was  unusual  and  imnecessary.  In  this  case  the 
agency  is  expressly  proved  after  which  there  can  be  no 
possible  objection  to*  the  owners,  the  principals^  when  the 
paper  is  returned,  striking  out  all  subsequent  endorsements ; 
even  before  the  returrty  they  might  revoke  the  authority,  and 
forbid  the  collection;  and  surely,  when  returned,  arid  the 
agency  at  an  end,  they  may  obliterate  the  evidence  of  the 
authority. 

It  was  said  that  parol  evidence  was  inadmissible  to  show 
that  the  plaintiffs  owned  the  note.  But  it  is  every  day's 
practice  in  the  collection  of  notes  and  bills,  to  admit  proof  of 
the  real  owner,  and  to  regard  him  as  the  party,  though  the 
suit  may  be  in  a  different  name. 

The  opinion  in  the  case  of  Dugan  v.  The  United  States^ 
goes  much  farther  than  is  necessary  here :  for  it  was  held, 
that  if  any  person  endorse  to  another  a  bill  of  exchange, 
whether  for  value  or  collection^  and  shall  come  again  to  the 
possession  of  it,  he  shall  be  regarded,  unless  the  contrary 
appear,  as  a  bona  fide  holder,  and  may  recover,  notwith- 
standing there  may  be  subsequent  endorsements  in  full,  with- 
out re-endorsement. 

New  trial  denied. 
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Wilder  t;^.  Ewbank. 

After  dittraining  for  rent  in  arrear,  though  the  diatreei  be  insufficient  to  latitff 
the  rent,  the  landlord  is  not  at  liberty  to  institute  proceedings  for  the  removal 
of  the  tenant  from  the  demised  premises  under  the  statute  authorizing  nun- 
maryproeeedingtio  recover  the  possession  of  land. 

Landlord  and  tenant.  Certiorari  to  one  of  Che  assistant 
justices  of  the  city  of  New  York,  to  remove  proceedings  be- 
fore him  to  recover  the  possession  of  land  far  the  non-pay- 
ment of  renty  there  being  no  sufficieiiLt  distress,  pursuant  to 
2  R.  S.  511,  art.  1.  Ewbank  demised  certain  premises  in 
the  city  of  New  York  to  Wilder,  for  one  year  from  the  first 
day  of  May,  1838,  at  the  annual  rent  of  $700  payable  quar- 
terly. For  the  quarter's  rent  due  on  the  first  day  of  Febru- 
ary, 1839,  the  landlord  distrained  on  the  day  following. 
The  distress  produced  only  $46,  leaving  ||130  of  the  rent 
unsatisfied,  and  there  being  no  other  goods,  the  landlord,  on 
the  6th  March  following;  instituted  these  proceedings  to  ob- 
tain possession  of  the  demised  premises.  On  the  part  of  the 
tenant  it  was  insisted  that  by  distraining  for  the  rent,  although 
only  a  part  of  it  was  collect^,  the  landlord  had  precluded 
himself  from  proceeding  under  this  statute.  The  justice  was 
of  a  difierent  opinion  and  issued  a  warrant,  by  virtue  of 
which  the  tenant  was  put  out,  and  the  possession  delivered 
to  the  landlord.  The  tenant  prosecuted  this  certiorari  to  re- 
view the  decision. 

J.  J.  Hilly  for  the  tenant. 

X  Eblmes,  for  the  landlord. 

By  the  Courts  Bbonson«  J.  This  case  falls  within  the 
principle  of  JacA;^o7»  v.  Sheldon,  6  Co  wen,  448.  I  had  pre- 
pared an  opinion  assigning  the  reasons  why  I  think  that  case 
ought  not  to  be  followed.  But  my  brethren  are  of  opinion 
that  we  ought  not  to  depart  from  the  former  case,  and  that 
the  decision  of  the  justice  was  consequently  erroneous. 

Proceedings  reversed. 
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Oakley  vs.  Boorman  &,  Johnston. 

A  guaranty  of  a  debt  in  the  form  of  an  endonement  of  a  promissory  note  is 
oblinratory  upon  the  guarantor ;  and  in  case  ef  non-payment  by  the  debtor, 
the  guarantor  ia  liable  for  the  whole  amount  of  the  debt^  and  not  merely 
for  the  sum  received  by  him,  with  the  interest  thereof. 

A  promise  or  obligation  cannot  be  defeated  in  ;vrhole  or  in  partt  on  the  groand 
of  the  inadequacy  of -the  compensation  receiyed  for  the  oblifjfation  incarrad 
— the  slightest  consideration  is  sufficient  to  support  the  most  onerous  obli- 
gation ;  the  meaning  of  the  rule  that  you  may  impeach  the  consideration 
is  only  that  you  may  show  fraud,  mistake  or  illegality  in  its  concoction,  or 
non-performanee  of  the  stipulations  of  the  agreement  on  the  part  of  the  pro- 


Error  from  the  superior  court  of  the  city  of  New  York. 
Johnston  &  Boorman  sued  Oakley  as  the  endorser  of  three 
promissory  notes,  bearing  date  9th  July,  1S35,  amounting 
together  to  the  sum  of  $7868  80,  made  by  one  John  Or« 
dronaux,  payable  eight  months  after  daifi,  to  his  own  order, 
«ind  subsequently  endorsed  by  him  and  passed  to  the  plain- 
tiffs for  goods  sold  by  them  to  a  mercantile  firm  doing  busi< 
ness  under  the  name  of  Helie^  Verren  if  Co,  On  the  i4th- 
September  succeeding  the  date  of  the  notes,  the  defendant, 
for  the  consideration  of  $190,  was  induced  to  guarantee  the 
payment  of  the  notes,  which  he  did  by  endorsing  the  notes. 
Between  two  and  three  weeks  after  the  endorsement,  Or- 
dronaux  failed.  The  defendant  attempted  to  prove  that  the 
plaintiffs  had  knowlege  previous  to  procuring  the  defen- 
dant's endorsements  that  Ordronaux's  solvency  was  doubt- 
ful. The  endorsements  of  the  defendant  were  procured  by 
a  broker,  who  <:harged  the  plaintiffs  $700  for  procuring 
them,  though  he  paid  the  defendant  only  $f  90.  After  the 
<lefendant  had  agreed  to  endorse,  but  before  he  affixed  his 
signature  to  the  notes,  he  inquired  of  the  broker  what  he 
purposed  to  do  with  the  notes,  and  was  told  that  he  intended 
to  have  them  discounted  at  the  Union  Bank.  The  de- 
claration counted  upon  the  notes,  and  also  contained  the 
common  money  counts.  The  counsel  for  the  defendant 
insisted  that  the  defendant  could  not  be  held  as  endorser; 
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that  the  notes  had  never  passed  into  his  hands ;  and  at  the 
time  he  put  his  name  upon  them,  they  w^e  the  property  of 
the  plaintiffs.  That  if  the  defendant  was  liable  at  all,  it 
was  as  guarantor;  that  his  undertaking  was  to  answer  for 
the  debt  of  another ;  and  that  to  make  such  an  undertaking 
obligatory  under  the  statute  of  frauds,  it  was  necessary  that 
it  should  be  in  writing,  subscribed  by.  the  defendant,  and  for 
•a  consideration  to  be  expressed  on  the  face  of  the  instru- 
ment. The  counsel  further  insisted,  that  if  the  defendant 
was  liable,  his  liability  did  not  extc^nd  beyond  the  amount 
received  by  him  on  endorsing  the  notes.  The  chief  justice 
of  the  superior  court  charged  the  jury  that  the  plaintiff 
were  entitled  to  recover  against  the  defendant  as  endorser^ 
provided  the  jury,  from  the  testimony,  were  satisfied  as  to 
the  plaintiff's  right  to  recover  against  the  defendant.  The 
jury  found  a  verdict  for  the  plaintiffs,  on  which  judgment 
was  entered.  The  defendant  having  excepted  to  the  charge 
^f  the  judge^  sued  out  a  writ  of  enor. 

S.  Stevens,  for  the  plaintiff  in  error.  , 

O.  Wood^  for  the  defendants  in  error. 

Bin  ^Ae  Court,  CowBN,  J.  Had  thid  been  an  ordinary 
contract  of  guaranty  or  insurance,  there  is  no  doubt  that  it 
must  have  contained  all  the  requisites  claimed  for  it  by  the 
defendant  in  the  court  below.  A  consideration  must  have 
been  expressed,  and  been  followed  by  an  agreement  to 
guarantee  or  insure  the  payment,  and  the  whole  been  sub- 
scribed by  the  defendant  below. 

But  the  defendant  below  did  not  put  himself  in  the  posi- 
tion of  a  roan  expressly  contracting  to  pay  the  debt  of  Mi- 
other  by  an  ordinary  simple  contract,  calling,  in  order  to 
give  it  effect,  for  all  the  express  requisites  demanded  by  the 
statute  of  frauds.  He  chose  to  satisfy  the  statute  in  an- 
other way,  which  he  had  a  perfect  right  to  do.  He  endorsed 
these  negotiable  notes,  in  the  hands  of  the  plaintiffs,  say- 
ing, '^  I  choose  to  guaranty  the  debt  in  that  form."  This 
gave  the  plaintiffs   below  the  authority  to  write  over  his 
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name  an  order  or  bill  of  exchange  upon  Ordronaux,  to  pay 
the  money,  and  subjected  him  as  an  endorser.  Smallwood  v. 
Vernon^  1  Strange^  478.  Lord  Ellenborougfa,  in  Ballinglass 
T.  Oloster,  3  East,  4S2.  Suppose  that  for  the  same  conside- 
ration he  had  signed  his  name  as  maker  to  a  note  in  blank, 
authorizing  the  plaintiffs  to  fill  it  up  with  the  seven  6r  eight 
thousand  dollars ;  is  there  a  doubt  that  he  would  have  been 
liable  as  maker,  and  might  have  been  so  treated  through- 
out? That  doctrine  is  settled  in  respect  to  an  endorser. 
Russel  y.  Lansiaffe^  DougL-SH.  There  a  man  endorsed 
blank  notes  with  intent  they  should  be  filled  up,  and  money 
raised  on  them.  The  plaintiff  took  them,  knowing  how  and 
why  they  ivere  endorsed,  and  sued  the  endorser— the  decla- 
ration stating  that  he  endorsed  the  notes  after  they  were 
made.  The  defence  was  that  they  were  endorsed  prema- 
turely. It  was  however  given  up  by  the  attorney  general. 
After  Lee  had  ai^ued  it,  Lord  Mansfield  said  it  did  not  lie 
in  the  defendant's  mouth  to  say  the  endorsements  were  ir- 
regular. The  defendant  below  here  attempted  the  same 
thing  in  another  form.  He  endorsed  the  notes  for  a  valua- 
ble consideration  while  they  were  in  the  hands  of  the  plain- 
tiffs below,  making  out  a  complete  case  in  point  of  form. 
He  shall  not  after  that  be  allowed  to  gainsay  his  own  act. 
He  is  estopped ;  the  act  enures  as  an  endorsement  before 
the  plaintiffs  below  obtained  the  notes.  To  all  this  the  de- 
fendant below  agreed,  and  he  shall  not  be  received  to  vio- 
late his  agreement. 

It  has  been  held  by  several  courts,  that  where  a  man  puts 
his  name  on  a  note  not  negotiable,  with  intent  to  guarantee 
its  payment,  you  may  write  a  guaranty,  indeed  a  promissory 
note,  over  the  name,  and  expressing  a  valuable  considera- 
tion. Josselin  V.  Amea^  3  Mass.  R.  274.  White  v.  Hcw^ 
landy  9  id.  315.  Hunt  v.  Adams,  6  id.  358.  Palmer  v. 
Grant,  4  Ck>nn.  R.  389.  Beckwith  v.  Angell,  6  id.  315. 
And  see  other  cases  cited  in  Dean  v.  Hall^  17  Wendell,  219, 
220;  Seymour  v.  Van  Slyck,  8  id.  421,  2,  and  the  cases  there 
cited  by  Sutherland,  J.  At  least,  you  may  write  the  ordi- 
nary endorsement,  which  amounts  to  a  bill  of  exchange. 
Chit,  on  Bills,  218,  219,  Am.  ed.  1836 ;  Bill  v.  Letois,  1 
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Salk.  132 ;  and  charge  the  defendant  by  notice.  This 
would  be  making  the  contract  jpnost  £&vorabIe  to  him.  It 
is  of  the  nature  of  a  note  or  bill,  and  equally  so  of  an  endorse- 
ment even  in  blank,  that  it  imports  a  conMderation,  the  same 
as  a  specialty.  Chit  on  Bills,  79,  Am.  ed.  1836.  Bayley 
on  Bills,  33,  Boston  ed.  1836. 

'  Since  the  revised  statutes  authorizing  you  to  impeach  the 
consideration  of  a  specialty,  (he  two  species  of  paper  occu- 
py more  nearly  the  same  footing.  In  both,  you  may^how 
a  total  or  partial  want  of  consideration ;  though  in  the  case 
of  negotiable  paper,  you  may  be  cut  off  from  that  right  by 
a  bona  fide  transfer.  But  as  between  the  original  parties, 
either  species  of  paper,  imports  a  consideration ;  and  this  is 
considered  a  sufficient  expression  to  satisfy  that  branch  of 
the  statute  of  frauds  which  requires  that  a  guaranty  of  an- 
other's debt  should  show  the  consideration  upon  which  it  is 
made.  See  Tumbull  v.  Trout,  1  Hall's  R.  336,  and  the 
cases  (here  cited.  Therefore,  it  is  quite  clear,  that  the  suit 
was  correctly  brought  against  the  defendant  as  endorser. 

But  it  was  strenuously  insisted,  that,  admitting  the  defend- 
ant to  be  liable  as  endorser,  .he  is  so  to  the  extent  only  of 
the  consideration  he  has  received.  It  is  admitted  that,  had 
the  note  been  bona  fide  endorsed  before  it  fell  due  to  the 
Union  Bank,  for  the  purpose  of  obtaining  credit  at  which, 
Hamilton  told  the  defendant  his  name  was  required,  there 
would  have  been  an  end  of  the  question.  The  bank  would 
then  claim  by  a  title  paramount  in  the  eye  of  the  commer- 
cial law ;  and  the  endorseihent  must  have  stood  incapable 
of  qualification.  But  it  is  equally  well  settled,  as  a  general 
rule,  that  where  such  paper  is  contested  between  the  ori- 
ginal parties,  whether  payee  and  maker,  or  endorsee  and 
endorser,  the  original  consideration  is  op^n  to  examination  ; 
and  the  recovery  may  sometimes  be  reduced  to  the  real 
consideration  received,  whatever  that  may  have  been. 
Prima  facie,  the  liability  of  the  undertaker  is  co-extensive 
with  the  face  of  the  note..  But  it  is  so  no  longer,  when  it 
appears  that  the  consideration  came  short  of  it.  Such  too, 
would  now  probably  be  the  rule,  even  in  regard  to  a  spe- 
cialty ;  at  least,  it  would  be  so  in  case  of  a  total  want  or 
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total  failure  of  the  consideration,  in  either  of  which  cases, 
the  plaintiff  could  not  recover  at  all.  In  the  ease  of  a  part 
consideration  originally,  or  a  partial  faihire,  this  is  now  uni- 
formly held  to  furnish  a  defence  pro  tanto,  though  it  is  said 
you  may  still  recover  upon  the  note  or  endorsement  so 
much  as  the  consideration  shall  appear  to  hare  been,  or  so 
much  as  has  .not  failed.  In  such  ease  you  certainly  do  not 
recover  according  to  the  special  contract  on  which  the  suit 
is  brought,  if  you  can  possibly  be  said  tp  recover  upoft  it. 
The  promise  on  which  the  recovery  is  had,  in  all  such  cases 
seems  to  be  collateral.  It  is  implied  by  law,  and  different 
from  what  the  parties  have  expressed,  in  so  much  that,  on 
an  express  promise  to  pay  one  thousand  dollars,  you  may 
recover  as  on  a  promise  to  pay  but  one  hundred.  It  would 
be  aiore  l(^cal,  perhaps,  to  sary  that  you  do  not,  in  such 
case,  reeover  upon  the  special  contract ;  that  it  is  defeated  or 
destroyed,  because  not  sustained  by  the  proper  aliment,  and 
the  party  is  thrown  back  upon  his  common  counts,  to  re- 
cover as  upon  the  original  consideration.  Suppose  that  a 
horse  were  warranted  to  be  sound,  and  sold,  on  a  note  of 
$200 ;  but,,  by  breach  of  the  warranty,  the  party  ought  to 
recover  but  one  hundred  ;  the  note  might  be  dismissed  as 
void ;  but  by  inserting  a  count  for  goods  sold,  the  inferior 
sum  might  be  recovered  on  the  usual  implied  obligation  to 
pay  what  the  horse^  which  the  defendant  bad  purchased 
and  converted  to  his  own  use,  was  worth.  So  of  money 
advanced  as  the  consideration  of  making  or  endorsing  a 
note  much  larger  in  amount  than  the  money  in  consideration 
whereof  it  was  so  made  or  endorsed ;  the  implied  obliga- 
tion  is  to  refund  the  money ;  and  the  action  is,  perhaps,  more 
properly  for  money  had  and  received.  This  theory  is  not, 
however,  maintained,  as  I  apprehend,  in  practice ;  for  the 
note  may  be  negotiated  after  it  is  dishonored,  and  the  hold- 
er recover  the  sum,  thus  equitably  due,  as  upon  the  paper 
itself.  The  law,  therefore,  seems  to  raise  a  new  negotiable 
contract  between  the  parties;  or,  rather  a  contracts  which 
is  different  frpm  the  one  which  they  have  expressed ;  and 
the  holder  recovers  according  to  the  contract  thus  created. 
It  is  partially  avoided,  and  left  to  avail  with  all  its  nego- 
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liable  qualities  about  it,  subject  to  be  qualified  by  equities 
which  loa^  exist  against  it.  The  pbrasQ  is,  that  a  nudafid^ 
holder  takes  with  the  saoie,  but  no  greater  rights  than  the 
driginai  party  from  whom  his  title  is  derived,  it  is  enough 
that  the  contract  of  the  party  is  perfect  on  its  face,  as  that 
of  a  maker  or  endorser.  It  may  he  cut  down  ;  but  beyond 
that,  it  maintains  its  character  in  all  respects,  whether  in  the 
hands  of  a  former  or  any  subsequent  holder. 

What  are  the  extent  and  principle  of  that  defence  by 
which  a  negotiable  paper  may  be  thus  reduced  ?  In  the<»uie 
of  a  simple  endorsement,  for^  the  consideration  of  a  sum  of 
money,  which  is  less  than  the  face  of  the  note,  the  endorser 
is  liable  for  the  sum  he  received  and  that  only.  This  has 
been  repeatedly  held)  where  a  valid  business  note  has  been 
sold  for  less  than  its  face,  and  especially  where  such^  limi 
tation  has  been  necessary,  in  order  to  avoid  the  imputation 
of  an  usurious  intent.  Braman  v.  He»%i  13  Johns.  R.  62. 
Munn  V.  The  Commission  Company^  16  id.  44.  Cram  v. 
Hendricks^  7  Wmdell,  669.  But  where  the  party  endorses 
in  such  case,  with  the  avowed  purpose  of  securing  the  full 
amount  of  the  note,  it  has  never  been  Golden  that  the  con- 
tract could  not  be  avoided  on  the  statute  of  usury.  Other- 
wise, the  transaction  is  regarded  as  a  sale  of  the  note,  the 
Tendee  to  take  his  chance  of  collecting  from  the  maker, 
with  the  privilege  of  resorting  to  the  endorser  for  the  real 
sum  advanced  and  the  simple  interest.  The  contract  being 
open  to  such  an  interpretation,  it  has  been  uniformly  holden 
in  this  state,  that  the  transaction  is  not  usurious',  though  it 
may  have  often  been  made  a  cover  for  usury  and  'by  some 
courts  is  treated  as  usurious  on  its  face.  I  have  just  now 
cited  the  prominent  cases  decided  by  this  court  and  the 
court  of  errors.  On  these  the  plaintiff  in  error  relies.  It  is 
insisted  on  the  authority  of  theite  and  like  cases,  see  Living- 
sion  V.  jEroj/te,  2CaiHes,^8,  and  13  Johns.  R.  62,  Bayley 
on  Bills,  544,  Bost.  ed,  1836,  and  cases  there  cited,  as  be* 
tween  the  original*  parties,  or  a  third  person  holding  mala 
Jtdej  you  may  universally  inquire  into  the  value  of  the  con^^ 
sideration,  and  the  amount  of  obligation  shall  be  reduced 
and  made  commensurate  with  it.    The  proposition,  put  in 
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that  form,  is  quite  inaccurate,  and  will  not  hold  in  one  in- 
stance out  of  a  thousjaud.  By  departing  from  the  agreement 
of  the  parties,  there  is  scarcely  an  instance  wherein  you 
may  not  show  that  the  obligation  is  in  some  points  of  view 
greater  than  the  consideration  which  was  paid  for  it  Al- 
most every  bargain  is  incapable  of  being  made  exactly  equal 
on  both  sides ;  and  if  we  suppose  the  losing  party  to  have 
secured  his  side  of  the  obligation  by  a  note  or;endorsement, 
and  allow  the  abstract  value  of  the  consideration  to  be 
looked  into  as  a  guide,  there  would  be  no  safety  in  commer- 
cial paper,  as  between  the  original  parties.  Such  a  principle 
would  lead  to  a  perpetual  inquiry  into  the  adequacy  of  the 
consideration,  and  courts  would  be  put  to  the  office  of  mak- 
ing new  bargains  or  destroying  or  modifying  those  already 
made,  instead  of  enforcing  them.  Hence  the  law  has  de- 
clared, that  the  slightest  consideration  is  sufficient  for  the 
greatest  undertaking,  see  1  Wms.  Saund^211,  b^  close  of 
note  2,  Phi),  ed.  of  1807 ;  and  when  you  seek  to  impeach 
the  consideration,  you  do  not  address  yourself  to  its  inade- 
quacy, Solomon  v.  T\irtteri  1  Stark.  R.  61,  but  the  meaning 
of  the  rule  is,  if  there  were  fraud,  mistake  or  illegality  in  its 
concoction,  or  if  the  party  seeking  to  enforce  it  has  himself 
violated  some  obligation  incurred  on  his  part :  for  instance, 
a  warranty,  an  engagement  to  deliver  goods,  or  the  like,  the 
promise  sought  to  be  enforced  may  be  destroyed  or  reduced, 
according  to  the  measure  of  the  defect.  See  the  various  in- 
stances, Bayl.  on  Bills,  630  to  544,  Bost.  ed.  1836.  Id. 
657  to  670.  The  same  result  follows  from  matter  of  legal 
defeasance  or  discharge.  A  contract  of  insurance  against 
the  perils  of  the  sea  or  against  fire  or  of  a  lile,  for  a  small 
premium,  many  times  turns  out,  according  to  the  event,  to 
be  extremely  unequal:  Yet  suppose  the  und^writer  were, 
in  every  such  case  required  to  give  security  by  the  endorse- 
ment of  a  third  person,  who  enters  into  the  collateral  en- 
gagement in  consideration  of  even  a  still  less  sum,  is  it  to  be 
endured  that,  on  a  loss  happening,  he  i^hould  bring  down  his 
contract  to  the  trifle  advanced  by  way  of  premium  1  Why 
may  not  the  principal  obligation  be  put  in  the  form  of  a  note 
or  endorsement,  with  a  stipulation  that  tbe  paper  should  be 
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void  ill  the  event  that  no  loss  happens?  Can  there  be  a 
doubt  that  such  a  contract  would  be  valid  ?  Yet  if,  in  case 
of  a  loss,  we  allow  ourselves  to  be  governed  ^y  the  pecuniary 
amount  of  the  consideration,  we  violate  the  rule  of  law  which 
declares  the  slightest  consideration  sufficient.  The  inquiry 
in  all  such  cases  is,  not  how  much  you  have  received  as  a 
consideration  for  your  promise;  but  what  is  the  amount 
that  you  have  really  promised  to  pay.  You  may  indeed 
impeach  the  consideration,  but  not  for  its  amouht  In  the 
case  at  bar,  the  defendant  was  allowed  to  show  every  cir- 
cumstance tending  to  prove  that  he  was  circumvented.  He 
sought  to  prove  that  the  plaintiffs  below  were  alarmed  and 
endeavored  to  deceive  him  as  to  the  Tesponsibility  of  Ordrp-' 
naux ;  that  the  broker  set  np  a  false  pretence  of  the  real 
object  being  to  put  the  note  in  a  condition  for  negotiation  at 
the  Union  Bank  ^  and  the  question  of  fraud  was,,  we  are  to 
intend,  properly  submitted  to  the  jury,  who  found  that  the 
contract  was  fair  in  all  respects.  The  very  notion  of  inad* 
^uacy  of  price  is  wholly  unkndwn  to  the  law  of  insurance. 
No  matter  how  great  the  risk  taken,  nor  how  small  the 
premium ;  or  on  the  other  side,  how  enormous  the  premium 
or  slight  the  hazard,  if  the  contract  be  fair.  Terpl.  oa  Oontr. 
*  42.  It  is  not  for  us  to  hamper  Mr.  Oakley,  or  any  other 
eitizen,  in  such  a  way  as  to  predude  his  making  money  by 
insuring  the  debts  of  his  neighbors.  It  is  enough  that  he 
has  not  been  imposed  upon.  He  was  sui  juris.  He  fixed 
the  consideration  of  his  endorsement;  and  had  it  been  to 
secure  a  much  larger  amount,  the  result  must  have  been 
the  same.  There  is  no  distinction,  in  principle,  between  an 
endorsement  to  secure  future  advances^,  and  an  endorse*- 
ment  to  secure  a  precedent  debt.  Indeed,  so  far  as  safety 
may  be  concerned,  the  latter  is  the  best  for  the  guarantor 
The  guamntee,  in  the  first  case,  advances  all  upon  the  faith 
of  the  contract,  and  so  the  consideration  is  larger  on  his  part ; 
but  the  guarantor  is  bound  though  he  receive  nothing,  and 
may  incur  a  great  and  indefinite  loss  on  the  amount  3ret  to 
be  advanced,  he  knows  not  how  much.  An  endorsement 
to  secure  a  precedent  debt  is  very  cothmon  in  consideration 
of  a  few  months'  credit.    See  «i  instance  in  UmngsUm  v. 
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HastiCy  2  Caines,  246,  also  in  Free  v.  Hawkins^  1  Taunt. 
92,  1  Moore,  535,  S.  C,  Bearddey  v.  Wcamery  6  Wendell, 
610,  8  id.  194.  Wtiat,  in  that  ca^  is  the  consideration 
which  the  endorser  gets  ?  Most  commonly  nothing,  and  all 
that  the  endorsee  suffers  is  a  short  delay.  ^The  endorser 
may  say  in  such  case,  with  at  least  equal  truth  as  in  the 
case  at  bar,  that  the  consideration  is  short  of  the  amount  for 
which  he  became  bound  There  are  many  cases  ^  in  the 
books  much  stronger  tlutn  this ;  most  of  the  cases  whereia 
actions  on  wagers  have  been  maintained  are  stronger.  See 
Qood  V.  EUiotty  3  T.  R.  639,  and  the  cases  there  cited.  ?  he 
Earl  of  March  v.  Piffot,  6  Burr.  20S2,  is  among  the  most 
striking.  Two  young  heirs  apparent,  at  New  Market, 
agreed,  as  the  report  has  it,  to  run  the  lives  of  their  fathers 
against  each  other  by  a  bet..  The  plaintiff's  bet  was  1600 
guineas  against  600.  The  defendant  gave  a  note  to  the 
plaintiff  of  500  guineas,  payable  if  his  (the  defendant's) 
father  died  first.  In  fact  he  had  already  died,  though  this 
was  not  known  to  either  party.  The  consideration  was 
holden  sufficient.  Lord  Mansfield  said,  "  The  question  is 
what  the  parties  really  meant."  He  answers,  ^<  Ttie  inten- 
tion was  that  he  who  came  first  to  his  estate  should  pay  this 
vita  of  money  to  the  other  who  stood  in  need  of  it.*^  And 
scandalous  as  the  transaction  was  in  point  of  morals,  yet 
being,  by  the  English  law,  technically  valid,  the  considera- 
tion was  held  ^sufficient.  If  this  be  deemed  an  extravagant 
case,  take  it  that  the  defendant's  .father  had  died  the  next 
day,  and  yet  all  the  consideration  would  lie  in  the  chance 
of  the  father  on  the  other  side  dying  first,  and  so  obtaining 
the  sum  bet  on  that  side,  which  would  thus  be  seen  by  the 
event,  to  be  the  merest  trifle.  But  the  case,  as  it  stood,  has 
been  lately  recognized  as  law  in  Bamum  v.  Bamufn^  8 
Conn.  K.  469.  There  was  a  rumor  that  a  lottery  ticket 
had  drawn  $2000,  on  which  the  defendant  purchased  one 
fourth  of  it,  and  gave  his  note  to  the  plaintiff  for  $200; 
whereas  the  ticket  had  at  the  time  come  out  a  blank.  Dag- 
gett, J.  said,  .^  This  for  aught  which  appears,  was  a  fair 
speculation.  Neither  of  the  parties,  as  the  facts  show,  knew 
the  fate  of  the  ticket    It  was,  therefore,  a  bargain  of  hazard. 
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Id  the  absence  of  all  fraud,  it  is  not  easy  to  see  why  the 
plaintiff  should  not  recover  upon  the  principles  of  law.''    \ 
have  before  mentioned  contracts  of  insurance,  to  which  the 
endorsement  now  in  question  more  properly  belongs.    And 
there  is  a  large  class  of  contracts  which  we  should  impeach, 
by  deciding  that  the  amount  of  the  recovery  can  in  no  case 
exceed  the  money  paid  as  a  consideration.    These  are  called 
by  Pothier,  1'  Bv.  Poth.  10, 11,  Lond.  ed.  of  1806,  aleatory 
(or  hazardous)  contracts.    He  says  such  coniracts  are  those 
by  which  one  of  the  contracting  parties,  without  contributing 
any  thing  on  his  part,  receives  something  from  the  other,  not 
by  way  of  gift,  but  as  a  compei^sation  for  the  risk  which  he 
runs.    Among  such  he  instances  all  games  of  chance,  wagers 
and  contracts  of^  insurance :  whereas  the  mere  sale  of  a  note 
comes  Within  one  subdivision  {do  ui  des)  of  commutative 
contracts.     Id.  10.    Either  may,  under  our  law,  unques- 
tionably be  madiB  in  the  form  of  ^  note  or  endorsement,  and 
the  exterit  of  the  consideration,  as  between  the  original  par« 
ties,  may  be  inquired  into;  but  they  must  be  sustained  ae- 
cording  to  the  intent  and  object  of  the  partiesj-as  in  Earl  of 
March  v.  Piffot.    The  case  of  Braman  v.  Hess  and  Cram 
V.  Hendricks^  and  their  kindred  cases,  cannot  be  maintained 
except  on  the  same  principle.    The  court  must  be  able  to 
say  that  where  a  note  of  $1000  is  sold  and  endorsed  on  an 
advance  of  $900,  the  intent  of  the  parties,  endorsee  and  en- 
dorser, is  that  the  latter  shall  be  holden  for  the  $900  only ; 
or  it  must  declare  the  endorsement  void  for  usury.     To 
maintain  such  an  endorsement,  the  doctrineof  presumptioa 
in  favor  of  an  innocent  intent  has  been  very  strongly  applied. 
Courts  have  inferred,  without  explanatory  evidence,  that  a 
contract  which  in  connection  with  the  consideration  paid, 
imports  usury  in  its  terms,  was  meant  to  be  for  simple  in- 
terest only.    But  no  court,  I  trust,  will  ever  bold  that,  should 
evidence  aliunde  be  given,  showing  the  real  intent  of  the 
parties  to  be  according  to  the  import  of  the  endorsement,  it 
could  be  sustained  for  a  moment. 
The  judgment  of  the  court  below  is  affirmed. 
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Rogers  and  wife  vs.  Arthur  and  others. 

In  an  action  of  ejeettMiU  against  ^evtral  defendant,  if  it  appear  that  the  do* 
fendantfl  occupy  dittinet  parceU  in  severalty ^  the  plaintiff  may  elect  to  take 
a  yerdict  againat  one  of  the  defendants ;  whereupon  a  verdict  will  be  ren- 
dered in  favor  of  all  the  other  defendants. 

It  weenu,  that  where  a  party  claims  an  undivided  9hare  of  a  Iroct  of  land 
posMssed  by  several  defendants  in  oeveralty,  and  brings  a  separate  action 
against  each  defendant  and  recoters,  that  commissioned  appointed  to  make 
partition  of  the  tract  would  be  authorized  to  allot  to  the  plaintiff  in  such 
actions  a  portion  of  the  whole  tract  in  severalty  ;  and  would  not  be  limited 
to  set  off  to  him  a  portion  of  each  separate  recovery. 

This  was  an  action  of  ejectment,  tried  at  the  Oneida  cir- 
cuit in  October,  1838,  before  the  Hon.  Philo  Gridlby,  one 
of  the  circuit  judges. 

The  plaintiffs  claimed  to  recover  three' sigpteentks  o(  640 
acres  of  land,  held  in  common  and  undivided,  with  the  own- 
ers of  the  residue  c^  the  tract ;  and  deduced  title  from  Joseph 
Montage,  who,  on  the  30th  January,  1799,  conyeyed  the 
tract  of  640  acres  to  one  Jacob  Cram,  from  whom  the  plain- 
tifis  derived  title.  T^e  piainti&  attempted  to  show  that  the 
defendants  also  derived  their  title  from  Montague.  The 
defendants  were  five  in  number,  and  it  was  proved  that  they 
occupied  distinct  parcels  of  the  premises  inseveraUy.  The 
defendants  moved  for  a  nonsuit,  on  the  grounds :  1.  That 
the  plaintiffs  were  not  entitled  to  support  a  joint  action 
against  them ;  and  2.  That  they  had  failed  in  showing  that 
Montague  was  the  common  source  of  title  to  both  par- 
ties. The  nonsuit  was  granted,  and  the  plaintiffs  ask  for  a 
new  trial. 

C.  P.  Kirkland,  for  the  plaintiffs. 

(X  A.  Mann,  for  the  defendants. 

Bff  the  Courts  Nelson,  Ch.  J.  In  Jackson,  ex  dem,  Mur- 
ray, V.  Hazen  and  others,  2  Johns.  R.  438,  which  was  an 
action  of  ejectment  against  five  defendants  who  pleaded 
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jointly  J  it  was  held  that  the  plaintiff  was  bound  to  prove  a 
joint  possession  against  all,  and  that  two  of  the  defendants 
who  held  9ep<ir4Udy  were  entitled  to^- judgment.  In  Jackson 
y.  Wood  and  others^  5  Johns.  R.  278,  where  the  question 
again  cam^  up,  it  was  decided  that  the  plaintiff  might  re- 
cover against  all,  though  the  possessions  were  separate; 
not  jointly ^hxxi  by  taking  di  separate  verdict  against  each 
defendant  for  the  part  of  the  premises  of  which  he  was 
proved  in  possession.  The  court,  upon  a  full  review  of  the 
law,  were  of  opinion  that  the  doctrine  of  the  first  case  was 
pushed  too  far,  and  virtually  overruled  itt  The  case  of  Jack- 
son V.  Wood  has  since  been  followed,  and  would  be  the  rule 
now,  had  it  not  been  changed  by  statute.  2  R.  S.  307,  h  28, 
29.  5  Wendell,  96.  7  id.  152.  By  ^  29,  it  is  provided, 
when  the  action  is  against  several  defendants,  if  it  appear  on 
the  trial  that  any  of  them  occupy  distinct  parcels  in  sever- 
alty  or  jointly^  and  that  other  defendants  possess  other  par- 
cels in  severalty  ox  jointly ^  the  plaintiff  shall  elect  at  the  trial 
against  which  he  will  proceed ;  which  election  must  be  made 
before  the  testimony  is  closed,  and  a  verdict  shall  thereupon 
be  rendered  for  the  defendants  not  so  proceeded  against. 
This  section  was  intended  to  restore  the  principle  of  tb6  case 
of  Jackson  ex  dem^  Murray  v.  Hazen  and  others  ;  the  rule 
adopted  in  Jackson  v.  Wood  being  considered  as  unnecessa- 
rily perplexing  the  proceedings,  and  operating  to  exclude 
those  who  would  otherwise  be  competent  witnesses. 

It  is  urged  by  the  plaintifls,  that  inasmuch  as  they  claim 
an  undivided  interest  in  the  whole  of  the  premises,  unless  they 
are  permitted  to  recover  jointly  against  all  the  defendants, 
they  will  not  be  able  to  obtain  an  undivided  portion  of  the 
whole,  but  only  of  several  parts,  and  be  thus  prevented  from 
acquiring  their  l^al  rights.  We  do  not  perceive  much  force 
in  this  objection,  because,  if  a  joint  recovery  should  be  al- 
lowed of  an  undivided  half,  partition  would  still  he  made 
with  reference  to  the  distinct  and  sq^arate  rights  of  all  the 
parties  concerned,  2  R.  S.  322,  §  30,  and  the  commission* 
ers  be  justified  in  regardihg  the  possession  of  each'  occu- 
pant   It  is  sufficient  for  us,  however,  that  the  statute  has 
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settled  the  rule  in  the  action  without  any  qualification ;  and 
even  before  its  adoption,  no  case  had  gone  the  length  claim- 
ed here.  The  utmost  that  was  allowed  was  to  take  a  sepa- 
rate verdict  for  each  separate  parcel  in  possession  of  the  de- 
fendants, and  thereby  avoid  the  necessity  of  several  actions. 
The  above  view  supersedes  the  necessity  of  discussing  the 
other  objection  to  the  recovery,  Viz.  that  it  was  not  shown 
that  Montague^  under  whom  the  plaintiflfs  claimed,  was  the 
common  source  of  title.  The  evidence  on  this  point  was 
slight,  and  clearly  imperfect  as  to  some  of  thet  defendants. 

i.  New  trial  dtoied. 


Thr  Sea  Insurance  Company  vs.  Fowler  and  others. 

Where  ui  insurance  waa  efieeted  at  New  York  on  goods  laden  or  te  be  laden 
on  board  the  brig  Abeona,  from  one  port  to  another,  and  the  goods  were 
shipped  in  a  vessel  called  the  Aheona,  which  subeequently  was  lo«t,  and  it 
appearing  that  there  where  two  yeseels  frequenting  the  port  of  New  York 
called  Abeona :  one  a  brig,  nnd  the  other  a  MJbonar ,  half  brig,  brigamtime 
or  hermaphrodite  brig,  and  that  the  goods  were  embarked  in  the  latter  ves- 
sel,  it  woe  held,  that  without  proof  that  the  Veosel  io  which  the  goods  were 
taden  was  iu  the  contemplation  of  the  parties  at  the  time  of  the  contract, 
there  was  no  room  for  the  presumption  that  the  parties  meant  a  differsni 
1  from  that  deaeribed  in  the  poliey. 


Error  from  the  superior  court  of  the  city  of  New  York. 
Fowler  and  others  brought  an  action  against  the  Sea  Insu- 
rance Company,  on  a  policy  dated  28th  October,  1835,  by 
which  the  defendants  insured  goods  and  merchandizes  valued 
at  $3000,  laden  or  to  be  laden  on  board  the  good  brig  Abeonoj 
at  and  from  New  York  to  Newfoundland.  The  goods  were 
shipped  at  New  York,  iu  a  vessel  called  the  Abeona^  which 
was  lost  on  the  voyage  to  Newfoundland,  (n  the  protest 
made  by  the  master  and  one  of  the  seamen,  the  vessel  was 
uniformly  called  a  schooner.  The  plaintifis,  after  reading 
certiiifl  admissions  and  the  protest,  rested  the  case,  and  the 
defendants  moved  for  a  nonsuit,  on  the  ground  that  it  ap* 
peared  by  the  policy  that  the  cargo  was  insured  on  board 
the  brig  Abeona,  and  it  appeared  by  the  protest  that  the 
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schooner  Abeona  was  lost.  The  plaintiffs  thBn  called  a  wit- 
pesd  who  t^tified  that  they  shipped  a  cargo  to  Newfoundland 
by  tl^vessibl  Abeona,  the.vessal  that  was  lost ;  that  she  was 
an  fiBrmaphrodUe  brig,  and  was  lying  in  New  York' at  the 
time^the  infiuran(:e  was  effected  ;  that  there  was  np  schoQner 
Abeona  in  port  at  that  time;  that  'this  was  a  colonial  Vessel, 
and  vessels  of  her , construction  were  in  the  colonies  some? 
tinoelB  called  schoeners^,  and  sometimes  brigs.  FF.  Ne^comh^ 
insp^tor  of  the  New  York  Marine  Insurance  Company,  said 
he  had  desoribed  this  vessel  in  h!b  book  &s  an  half  brig,  brigr 
ant  the  ox  hermaphrodite  brig,  being  a  brig  forward  and  a 
schooner  aft ;  that  she  was, pot  an  uninsurable  vessel,  but  the 
company  did  not  like  to  insure  her;  they  take  risks  freely  oi| 
cargoes  in  vessels  of  that  class.  Two  other  witnesses  testi- 
fied that  she  was  an  hermaphrodite  brig,  and  C,  Holmes,  iht 
3pecfbr  of  (he  Union  Insurance  Company,  testified  th^t  she 
was  a  half  brig. 

Oft  behalf  of  the  defenjJants,  their  secretary  testified  (hat 
the  plairijiife  on  the  16th  October,  1835,  applied  in  writing 
to  the  defendants  for  insurance  on  goods  valued  at  $1QOO, 
per  the  British  schooner  Abeona  from  St.  Johns  to  N^w  Yotk ; 
this  was  on  the  voyage  to  ]>{ew  York,    The  defendants  had 
not  inspected,  and  knew  nothing  about  the  vessel,  but  inr 
flured  on  the  representation,  of  the  plaintiffs,  that  she  was  a 
feir  tessel.     On  the  28ih  October,  1835,  the  plaintiffs  applied 
in  writing  for  insurance  6n  the  brig  Abeona  from  New  York 
to  Newfoundland,  and  the  policy  in  question  was  issued* 
When  the. last  mentioned  explication  was  made,  the  defend- 
ants'inspector  was  not  in,  and  the  president  referred  to  the 
boo^  to  se^  how  the  vessel  stood,  but  ^he  wAs  not  on  the 
pooks  of  the  company.    As  the  amount  was  considerable,  and 
the  {prejudice  against  British  vessels  was  great,  the  president 
went  to  the  Atlantic  office,  and  on  his.  return  agreed  to  tdke 
the  insurance  in  consequence  of  the  information  he  received. 
S.  G.  Waring,  inspector  of  the  il^Zanric company,  testified  that 
therd  are  two  vessels  called  the  Abeona,  both  British ;  that  one 
is  a  brig,  the  other  a  schooner;  that  tlie  brig  was  considered 
YOL-X?:!,  7$ 
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a  good  vessel  for  a  British  vessel,  and  the  schooner  was  a  poor 
vessel ;  he  should  not  consider  her  as  insurable ;  is  entered  se 
in  the  books;  h^  recommended  his  company  not  to  insure  her. 
The  witness  had  seen  and  eiamined  both  vessels  in  New 
York.  That  the  vessel  in  question  in  this  action  was  the 
schooner;  she  was  a  top  sail  schooner,  not  an  hermaphrodite 
brig;  she  was  a  schooner  in  every  sense  of  the  word,  as  wit- 
ness understands  it.  That  British'  schooners  very  often  re- 
semble brigs.  There  is  a  difference  between  an  hermaphro- 
dite brig  and  a  sc.hooner,'*  but  a  casual  observer  m^ould  be  apt 
to  mistake  one  for  the  other. 

The  defendants  offered  to  prove  that  their  president  on  his 
return  from  the  Atlantic  office  had  the  brig  registered  in 
the  books  of  the  company  as  an  insttrtible  vessel,  and  the 
schooner  as  an  uninsurable  vessel,  and  the  one  as  a  brig,  and 
the  other  as  a  schooner.  This  evidence  was  rejected,  and 
the  defendants  excepted. 

The  chief  justice  charged  \  the  jury,  "  that  the  application 
for  insurance,  described  the  vessel  as  the  ^frig  Abeonoj,  and  if 
she  was  in  fact  a  brig,  then  there  was^  no  misdescription  of 
her;  if,  however^  they  should  be  of  opinion  that  she  was  a 
schooner  and  not  a  brig,  or  if  from  her  build  or  fnanner  of 
being  rigged,  the  appellation  of  brig  could  not  be  applied 
to  her,  but  was  a  misdescription  of  her,  and  if  such  misde* 
scription  was  material  to  the  risk,  and  the  defendants  were 
misled  by  it,  and  induced  to  take  a  risk  greater  than  the 
one  which  they  contemplated  and  intended  to  take,  and 
which  they  otherwise  would  not  have  taken,  they  should 
find  a  verdict  for  the  defendants  ;  but  if  she  was  a  brig,  or 
if  that  appellation  of  her  wa3  a 'misdescription,  and  such 
misdescription  was  not,  under  the  circumstances  of  the  case, 
material  to  the  risk,  then  they  should  find'  for  the  plain- 
tifis.  The  defendants  excepted  ;  and  the  ^ verdict  and  judg- 
ment having  passed  against  them,  they  now  bring  erTor. 

A.  G.  Rogersi^  for  plaintiffs  in  error* 

Jt,  7.  Dillon,  for  defendants  in  error. 
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By  the  Courts  Bronson,  J,  Upon  the  evidence,  there  were 
two  Qritish  vessels  of  nearly  the  same  capacity,  both  named 
Aheona^  and  both  having  been  in  the  port  of  New  York 
The  one  was  a  brig^  and  the  other  was  either  a  schooner  or 
^  half  brig y  brigantine  or  hermaphrodite  brig.  The  very 
decided  opinion  of  the  witness  Waring,  that  this  vessel  was 
'  a  schooner y  is  pretty  strongly  confirmed  by  the  fact  that  the 
plaintiffs  had  so.  designated  her  in^heir  proposals  for  insu- 
rance on.  the  voyage  from  St.  John^,  and  by  the  further  fact 
that  she  was  called  a  schooner  by  the  master  and  one  of  the 
seamen  in  their  protest  after  the  loss.  "  None  of  the  wit- 
nesses call  her  a  brig  proper,  but  several  of  them  think  her 
a  half  brig,  or  a  brig  forward  and  a  schooner  aft.  The 
brig  was  a  ^-oocJ  vessel,  and  the  schooner  or  half7>rig  a  poor 
one — the  one  weLsinsurable,  the  other  according  to  Waring, 
was  not  insurable,  Newcomt,  the  only- other  witness  who 
speaks  to  the  point,  says  this  was  not  an  insurable  vessel,  but 
his  company  did  not  like  to  insure  her.  The  bfig  was  un- 
doubtedly a  much^  better  risk  for  the  insurers  than  the 
schooner  or  half  brig.  • 

But  independent  of  the  difficulty  growing  out  of  the  increa- 
sed risk,  I  am  unable  to  say  that  the  policy  ever  attached. 
The  insurance  was  on  goods  laden  or  to  be  laden  on  board 
the  brig  Abeona  ;  the  vessel  lost,  and  on  board  of  which  the 
goods  were  laden,  was  the  schooner  or  half  brig  Abeona. 
It  was  a  different  ship  from  that  mentioned  in  the  contract. 
This  is  not  the  case  of  a  simple  misnaming  or  other  misde- 
scription of  a  particular  vessel,  about  which  the  parties  in- 
tended to  contract,  and  where,  notwithstanding  the  mistake, 
the  subject  can  be  sufficiently. identified.  See  Le  Mesurier 
V.  Vaughan,  6  East,  382,"* and  the  case  there  cited  by  Law- 
rence, J.  of  Ball  V.  MollinedMx.  1  Phillips'  Ins.  64,  §  1.  1 
Marshall  (Condy's)  Ins.  3J4.  Here  there  were  two  vessels 
of  the  same  name,  but  of  different  species.  The  policy  de- 
scribes with  accuracy  one  of  the  vessels,  and  not  the  other. 
In  such  a  case,  there  is  no  principle  which  will  authorize  us 
to  presume,  without  proof  that  the  parties  meant  a  different 
vessel  from  that  described  in  the  contract.  A  change  of  the 
ship,  made  without  necessity  or  the  consent  of  the  insurer,  will 
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avoid  the  poliey,  although  there  onay  be  no  iaccease  of|  the 
Jrisk.  1.  Marsh.  Ins.  166,  312>  The  parties  are  dnl;  bcjuad 
by  their  coutri&ct.        '    ^  >        ,  \ 

Although  the  schooner  tyc  halfibrig  Abeona  was  in  poft  at 
the  tin)e  the  insurance  was  mad^  there  is  np  proof  thai!  the 
Underwriters  knew  that  fact,  or  tjiat  they  knew  that  the  ^r^ 
Abeona, was  not  also  in  port  at  the  ^ame  time.  There  id  not 
only  the  absence  of  any  just  grouhd  for  Inferring  tliat  th^  de- 
fendants intended  or  were  willing  to  insure  on  thb  scho^ner^ 
but  the  evidence  furnishes  ground  for  the  contrary  inference. 
The  application  was  for  insurance  on  the  cai'go  of  the  %rig 
Abepna.  The  defendants  seenl  not  to  have  known  :any 
thing  about  the  vessel.'  Their  inspector  was  riot  in,  theses* 
sei  was  not  on  their  books,  and^  the  president  went  oi$t  to 
make  inquiries.  He  went  tothe  office  of  the  Atlantic  4om* 
pany,  and  on  his  return  agreed  to  take  the  risk.  •  If  he*  ex- 
amined the  books .  of  the  Atlantic  company,  he  jfouod  ^that 
there  was  both  a  hritg  and  a  schooner  called  Abeona ;  ^hat . 
the  brig  was  a  good  vessel,  and  thi^  schooner  a  poor  one ;  (that 
the  one  was  considered  insurable,  and  the  othesr  not.^;  If, 
without  consulting  the  books,  he.  inquired  of  the  officers  of 
the,  Atlantic  company,  he  probably  obtaitied  the  same  infor- 
mation:. There  is  then  reason  for  believing  that -the  defen- 
dants'not  only  supposed  they  weje  insuring  on  the  brig,- but 
that  they  would  not  have  conseilted  to  take  a  risk  on:  the 
V^essel^hich. was  lost.  But  it  iS' enough  that  the  contract 
relates  to  one  vdssel,  and  the  goods  were  shipped  by  ano(}ien 
It  is  for  the  plaintifis  to  show,  if  that  can  be  doiie,  that  al- 
thongbthe  brig  was  mentioned  in  the  policy,  the  schooner 
or  half  brig  was  the  vessel  about  .^bich  the  parties  intended 
to  contract.  *  ! 

It  follows,  I  think,  from  what  has  been  said,  that  the  iase 
was  not  properly  submitted  to  the  jury,  and  that  the  excep- 
tion to  the  charge  was  well  taken.  : 

Judgment  reversed^ 
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Acker  vs.  Burrall. 

A  eovenaitt  entered  into  by  a  thUdpenoa,  qo  rtcttiTiiig  property  levied  upon 
by  a  sheriff,  to  deliver  it  to  the  sheriff  on  request  or  pay  the  Mt,  m 
a  valid  obligation  within  the  statute  ^etUring  void  all  bonds,  See,,  taken  by 
a  sheriff  or  other  officer  by  color  of  his  office,  in  any  case  or  manner  other 
than  provided  by  law.  ... 

Yhe  statue- forbids  only  what  i^  Hfegalt  it  vitiates  securities  taken  {or  etue 
and  favor ;  and  does  not  render  void  securities  autharuied  either  by  the 
common  law  or  statute.  Unless  ibere  is  dures*  or  oppnuion  or  illegdl  ex- 
action, the  security  is  good. 

A  levy  upon  partnership  propiKrty,  by  virtue  of  an  execution  against  one  part- 
ner, cannot  be  aHeged  as  iUegol  in  bar  to  in  aetion  upon  such  covenant ; 

.  especially  where  the  other  partner  consented  to  f  och  levy. 

.DEMt7RRFR  to  declaration.  The  plaintiff  declared  on  a 
covenant  executed  by  the  defendant,  whereby,  after  reciting 
that  the  plaintiff,  as  sheriff  of  the  city  and  county  of  Ne\r 
Yorki  had  levied  upon  $85J1  56  in  bank  bills,  $300  in  trea« 
fiury  notes  arid  $150  in  gold>  by  virtue  of  an  execution  in 
favor  of  John  T.  Smith  f>s.  Horace  Janes,  and  had  on  request 
left  and  permitted  the  same 'to  remain  in  the  possession  of 
the. now  defendant  Burrall^  the  defendant  in. consideration 
of  the  premises  and  of  one  dollar  to  him  in  hai^d  paid,  cove- 
nanted and  agreed  with  the  .plaintiff  to  deliver  to  him  the 
said  property  upon  request,  and  in  default  thereof  to  pay 
and  satisfy  to  the  plaintiff  the  amount  to  be  levied  on  the 
said  execution  and  all  fees  and  poundage  thereon.  '  The 
plain tfff  assigned  the  non-delivery  of  the  property  upon  re* 
quest  made,  as  a  breach.  The  defendant  pleaded,  1.  That 
the  goods  and  chattels  specified  in  the  d^laration  were  not 
the  property  of  Horace  Janes  ;  and  2.  That  at  the  time  of 
the  levy  the  defendant  and  Horace  Janes  were  copartners^ 
and  that  the  goods  and  chattels  levied  upon  were  at  the  time 
of  such  levy  the  property  of  and  belonging  to  the  said  co- 
partnership, and  that  the  defendant  as  such  copartner,  after 
the  Braking  of  the  covenant  and  before  request  to  deliver 
property  to  the  plaintiff,  applied  it  to  the  uses  and  purposes 
of  the  copartnership.    To  thiese  pleas  the  plaintiff  demurred. 
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iS*.  Stevensy  in  support  of  the  demurrers,  was  stopped  by 
he  court. 

S.  A.  Footj  for  the  defendant,  contended  that  the  covenant 
was  yoid,^  as  taken .  colore  officii^  contrary  to  the  statute, 
which  delares  that  ''  no  sheriflf  or  other  officer  shall  take 
any  bond,  obligation  or  security,  by  color  of  his  office,  in 
any  other  case  or  manner  than  such  as  are  provided  by 
law ;  and  any  such  bond,  obligation  or  security,  taken 
otherwise  than  as'herein  directed  shall  be  void.**  2  R.  S. 
286,  ^  59.  He  admitted  that  under  the  fbrmer  statute  a 
receipt  taken  by  a  sheriff  for  property  levied  upon*,  had  been 
held  valid^  and  possibly  it  might  be  adjudged  good  under 
the  present  statute,  as  being  neither  a  bond,  obligation  or  se- 
curity within  the  terms  of  the  statute.  He  however  urged 
that  the  jntent  of  the  statute  was  to  declare  void  all  securi- 
ties taketi  in  any  other  case  or  manner  than  such  as  are  pro- 
vided by  law.  No  provision  is  made  by  law  even  for  the 
taking  of  a  receipt ;  and  if  the  statute  should  operate  in- 
conveniently, the  legislature  only  are  responsible.  The  lan- 
guage of  the  act  is  clear  and  explicit-  and  the  court  cannot 
make  any  exceptions.  That  this  statute  is  much  broader, 
both  as  to  subject  matter  and  persons,  is  stated  by  Mr.  Jus- 
tice Cowen,  in  19  Wendell,  191.  If  it  should  be  conceded 
that  a  receipt  taken  would  be  held  valid,  it  did  not  follow 
that  a  covenant  like  that  in  question  Would  be  adjudged  good  ; 
the  engagement  of  the  receiptor  is  to  deliver  up  the  property 
or  pap  its  vcUuey  whereas  the  alternative  here  is  to  pay  the 
debt — the  amount  to  be  levied  on  the  execution.  The  debt 
mi^t  greatly  exceed  the  value  of  jhe  property,  and  thus  the 
officer  might  abuse  the  power  he  possessed.  This  was  an 
evil  which  the  statute  was  calculated  to  prevent,  and  the 
covenant  ^ould  therefore  be  adjudged  void.  He  also  in- 
sisted that  the  first  pleoy  whibh  alleged  that  the  goods  and 
chattels  were  liot  the  property  of  Horace  Janes,  was  good. 
The  sheriff  is  authorized  to  levy  upon  gold,  coin  and  bank 
bills  belonging  to  the  defendant  in  an  execution.  2  R.  S. 
366,  §  18,  19.  Here  the  den^urrer  admits  thQ  property  did 
not  belong  to  him.    Had  the  defendant  been  a  receiptor  and 
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the  property  taken  from  him  by  paramount  title,  such  fact 
would  have  created  a  bar  to  a  recovery  against  him.  13 
Mass.  R.224.  Story  on  Bailment,  98.  16  Wendell,  336. 
The  second  plea  also,  he  urged,  constituted  a  perfect  defence. 
On  an  execution  against  one  partner,  the  other  partner  can- 
not be  deprived  ^f  the  possession  of  the  partnership  proper- 
ty ;  if  any  interest  in  the  partnership  property  can  be  sold 
under  an  execution  against  one  partner,  it  is  only  his  equi- 
table  interest.  16  Johns.  R.  102,  n.  15  Yesey,  669.  1 
Wendell,  311.     12  id.  131. 

By  the  Courts  Cowen,  J.  The  pleas  are  clearly  bad* 
The  first  plea  does  not  deny  that  the  money  levied  on  was 
Janes'  at  the  time  of  the  levy.  It  simply  i^ays,  it  was  not  his^ 
without  saying-u7A6n.  The  second  plea  admits  that  he  was 
a  joint  Owner,  and  non  constat  by  this  plea,  but  that,  as  part' 
ner,  he  might  have  owned  the  whole  property  except  a 
common  intei^st  of  a  few  cents  in  the  defendant.  But  a 
decisive  answer  to  both  pleas,  is  that  the  defendant  is 
estopped  by  his  covenant  to  deny  the  plaintiffs  property ;  at 
least,  till  he  has  been  eyicted  by  title  paramount  in  some 
third  person.    . 

The  covenant  is  valid.  It  comes  neither  within  the 
words  nor  the  spirit  of  the  statute  cited.  That  foirbids  only 
what  is  illegal.  The  object  was,  like  the  old  stfitute  of  23 
Hen.  6,  ch.  10,  against  securities  taken  for  ease  and  favor, 
to  make  the  whole  void  where  a  part  was  so  ;  not  to  disal- 
low securities  which  officers  were  authorized  to  take  either 
by  the  common  law  or  statute.  The  right  which  a  levying 
officer  has,  to  take  a  covenant  like  this,  where  he  thinks  he 
can  do  so  with  safety,  is  not  only  well  established  by  au- 
thority and  practice,  Beaiifage^s  case^  10  Coke,  99,  Hoyt 
V,  Hudson^  12  Johns.  R.  207,  but  the  provision  of  the  law 
is,  in  this  respect,  a  very  humane  one. 

That  the  sheriff  acted  illegally  in  levying  on  partnership 
property  under  ^.  /a.  against  one  of  the  partners,  espe- 
cially where  the  co-partner  of  the  defendant  in  the  execu- 
tion consented,  as  in  this  case,  cannot  be  admitted  for  a  mo- 
ment. 
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No  waBt  of  consideration,  no  dutesA,  no  oppressive  or 
improper  conduct  on  -  the  part  of  the  sheriff,  by  which  the 
defendant  was  drawn  into  this. covenant,  is  pretended  by 
either  of  the  pleas. 

There  must  be  judgrpent  for  the  plaintiff;  and  the  pleas 
are  so  obviously  defective,  that  leave  to  amend  is  denied. 


The  People  vs,  McNaiil. 


Where  a  witnen  called  to  testify  ie  of  tehder  yean»  the  party  nf^aiant  whom 
heJs  called,  may  require  that  he  shall  be  examined  as  to  \m  ondsrstan^iajT 
of  the  nature  and  obligation  of  an  <nilh. 

Certiorari  to  a.  court  of  special  sessions.  The  defend- 
ant was  tried  before  a  court  of  special  sessions  and  a  jury, 
on  a  complaint  of  ^n  assault  ana  battety  committed  by  him 
on  the  body  of  William  BepLn^^  lad  of  eleven  years  of  age. 
The  defendant  was  a  schdolmaster,  and  the  lad  his  scholar. 
The  assault  consisted  in  alleged  cruelty  on  the  part  of  the 
defendant,  whilst  correcting  the  complainant  for  misconduct 
in  school.  The  lad  was'sworn  and  examined  as  a  Witness ; 
the  defetidant  requested  the  coui:t,  before  he  testified,  to 
question  him  jn  regard  to  the  nature  of  an  oa,th.  One^of 
the  presiding  justices,  being  the  same  justice  before  whom 
the  compIaiAC  was  made  under  path  by  the  lad  Bean,  ob- 
served that  he  had  before  exaniined  him  in  regard  to  his 
competency  as  a  witness,  and  was  satisfied  as  to  his  compe-^ 
tpncy ;  and  the  justices  united  in  returning  that  they  did  not 
put  any  questions  to  the  lad  as  to  the  nature  of  an  oath,  be- 
ing well  satisfied  that  he  was  an  intelligent  boy,  and  under- 
stood the  nature  of  an  oath.  The  jury  found  the  defendant 
guilty,  and  the  justices  imposed  a  fine  of  twelve  dollars. 
The  defendant  sued  out  a  certiorari. 

Ward  Hunt,  for  the  plaintiff  in  error,  insisted  that  it  wasj 
the  duty  of  the  court,  on  the  request  of  the  defendant  be- 
low, to  have  examinjed  the  witness  in^the  presence  and  hear^ 
ing  of  the  defendant  and  the  jury,  as  to  his  knowledga  of  thQ 
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nature  of  an  oath ;  and  that  the  previous  examiuation  of 
him  by  one  of  the  justices  would  not  excuse  the  omission. 
1  Phillipps'  Ev.  14, 16.  2  Starkie's  Ev.  727.  18  Johns.  R. 
106. 

Willis  Haiti  {Attorney  General,)  for  the  people.  Had 
the  witness  been«examined  as  to  his  knowledge,  and  the 
testimony  returnedp  though  this  court  might  not  havp  been 
satisfied  with  it,  the  con  victjpn- would  not,  for  that  cause 
hare  been  quashed,  The  justices  here  return  that  the  wit* 
ness  was  an  intelligent  boy,  and  that  they  were  well  satisfied 
that  he  understood  the  nature  of  an  oath.  Why  then  should 
they  examine  him  ? 

W.  Hunti  in  reply.  He  should  have  been  examined,  so 
that  the  jury  might  have  passed  upon  the  question. 

By  the  Court,  Nelson,  Ch.  J.  The  court  erred.  I'he 
lad  was  of  tender  years,  and  if  it  had  turned  out,  as  it  might, 
that  he  was  wholly  ignorant  of  the  nature  of  an  oath,  it 
would  have  been  the  duty  of  the  court  to  have  rejected  him 
as  a  witness,  or  at  least  before  permitting  him  to  testify,  to 
have  instructed  him  on  the  subject.  ,. 

One  of  the  justices  assigned  as  a  reason  for  the  decision  of 
the  court,  that  be  had  before  examined  the  witness  as  to  his 
competency,  and  was  satisfied ;  but  it  does  not  appear  when 
or  where  he  so  examined  him.  The  defendant  was  entitled 
to  have  the  examination  in  his  presence,  on  the  trial  before 
all  the  justices. 

Conviction  quashed. 


Vol.  XXI.  77 
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McBIoRRis  vs.  Simpson. 

Where  a  qnantity  of  batter  wae  pnt  into  the  bands  of  an  agent  who  was  pro- 
ceeding to  the  city  of  New  York  to  ^11,  with  directiona  to  do  the  heot  ko 
eould  with  it ;  to  do  as  well  with  it  a»  if  it  woo  his  own  ;  and  the  agent> 
after  endeavoring  in  vain  to  diepoee  of  it  in  New  York  at  a  fair  price,  find- 
mg  the  market  dull,  sent  the  batter  of  hia  employer,  together  with  his  own, 
to  a  market  at  the  eonth :  it  imw  held,  that  the  judge  waa  not  antbornad 
to  inetract  the  jury  that  the  agent  wae  boand  to  sell  in  New  York,  and  not 
eloewhere  ;  that  the  question  of  excess  of  authority  should  have  been  sub- 
mitted to  the  jury  upon  the  evidence  as  to  the  usual  course  of  business  in 
relation  to  such  matters. 

Ordinarily,  an  action  of  trover  will  not  lie  by  a  principal  ag^nst  his  agent, 
unless  it  appear  that  the  agent  has  converted  the  property  of  his  prineipdl 
to  his  own  use,  or  disposed  of  it  contrary  to  his  instructions  ;  there  most  be 
some  act  on  the  part  of  the  agent ;  a  mere  omiooion  of  duty  is  not  enough* 
though  the  property  be  lost  in  consequence  of  the  neglect  Nor  will  trover 
lie  where  the  agent,  though  wanting  in  good  faith,  has  acted  within  the 
general  scope  of  his  powers. 

> 

Tfitis  was  an  action  of  trover^  tried  at  the  Delaware  cir- 
cuit in  May,  1837^  before  the  HoD»  JAteES  Tanderpoel, 
then  one  of  the  circuit  judges. 

Both  parties  are  farmers,  residing  in  the  county  of  Dela- 
ware. The  defendant,  when  he  went  to  market  with  his  own 
butter,  had  been  in  the  habit  of  taking  and  selling  butter  for 
his  neighbors,  for  which  he  received  a  commission  of  fifty 
cents  per  firkin.  In  the  fall  of  1S33,  the  plaintiflf  called  on 
the  defendant  and  asked  him  when  he  was  going  to  New 
York,  the  defendant  answered  within  a  day  or  two ;  and  the 
plaintiff  then  said  he  had  left  his  butter  in  CatskUl^  (eleven 
firkins,)  and  wanted  the  defendant  to  take  it  and  do  the  best 
he  cmdd  toith  it ;  the  defendant  answered  that  he  would  do 
as  well  by  it  as  if  it  was  his  own.  Nothing  was  said  by 
the  plaintiff  about  the  place  where  he  wanted  the  butter 
sold.  The  defendant  asked  the  plaintiff  if  he  had  put  any 
price  on  the  butter ;  the  plaintiff  answered  no,  but  wished 
the  defendant  to  do  as  well  hy  ita^ifit  was  his  own. 

The  defendant  went  to  New  York,  where  he  remained 
several  weeks,  endeavoring  to  sell  thel  butter  he  had  taken 
down :  finding  the  market  dull,  and  the  price  unsatisfactory, 
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he  sent  the  butter  in  question,  together  with  his  awn  and  his 
son^s  biUterj  to  the  south,  to  be  sold  by  H.  ^  J.  R.  McLaugh- 
rt/y  who  were  residents  of  Delaware  county.  In  October, 
1835,  the  plaintiff  brought  an  action  of  trover  for  the  eleven 
fii;kins  of  butter. 

A  witness  testified  (hat  the  usual  custom  was  to  sell  in 
New  York ;  ihat  the  market  was  either  Catskill  or  New 
York.  Another  said  he  had  always  understood  the  custom 
to  be  to  sell  in  New  York ;  iie  considered  the  custom  well 
settled  that  the  butter  is  to  be  sold  in  Catskill  or  New  York. 
A  third  witness  had  known  of  several  instances  of  butter  be- 
ing  sent  to  other  markets  when  it  was  dull  in  New  York ;  a 
good  deal  of  butter  was  sent  south  in  the  fall  of  1833  with  the 
McLaughry's  ;  but  the  witness  did  not  know  that  it  was  the 
custom  for  persons  who  took  their  neighbors'  butter  to  sell, 
to  send  it  abroad.  Gibbon  testified  that  he  vr^s  in  New 
York  in  the  fall  of  1833,  found  the  market  very  bad,  and  let 
the  McLaughry^s  have  his  butter  to  take  south  and  sell. 
Harkness  testified  that  he  had  butter  on  consignment,  which 
he  left  with  the  McLaughrtfs^  and  they  took  it  south ;  but 
he  did  not  know  they  were  going  south  when  they  took  the 
butter.  Corbin  said  he  had  dealt  in  butter  several  years ; 
had  sold  for  others  in  New  York;  has  known  of  butter  be- 
ing sent  to  the  south;  that  consignees  frequently  leave  the 
butter  in  New  York  to  be  sold.  He  did  not  know  that  it 
was  a  general  custom  for  persons  having  butter  on  consign- 
ment to  send  it  abroad ;  it  was  most  generally  sold  in  New 
York  ;  he  knew  no  different  custom  in  selling  butler  on  con- 
signment, or  one's  own  butter.  Leal  said  he  had  not  known 
any  custom  of  consignees  sending  butter  abroad  to  sell.  It 
was  conceded  by  the  plaintiff  that  the  defendant  had  en- 
deavored faithfully  to  dispose  of  the  plaintiff's  butter  to  the 
best  advantage. 

The  defendant's  counsel  contended,  and  asked  the  jud^e  to 
charge  the  jury :  1.  That  the  defendant  was  liable  only  for 
fraud  or  gross  neglect ;  that  he  was  only  bound  to  exercise 
ordinary  attention  and  diligence ;  and  if  the  jury  believed 
that  he  had  acted  honestly  and  in  good  faith,  and  had  be- 
stowed ordinary  attention  and  diligence  in  the  sale  of  the 
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plaintiff's  butter  under  the  circumstances  of  the  case,  he  was 
not  liable;  2-  That  trover  would  not  lie;  that  the  plaintiff 
should  have  brought  a  special  actum  on  the  case  ;  and  3, 
That  jf  trover  did  lie,  no  demand  having  been  proved,  the 
plaintiff  could  not  recover.  The  judge  held  the  law  to  be, 
and  charged  the  jury,  1.  That  the  defendant  was  bound  to 
sell  in  New  York,  and  not  elsewhere ;  2.  That  the  defen- 
dant was  liable,  although  he  had  been  attentive  and  diligent 
in  attempting  to  effect  a  sale  of  the  plaintiff 's  butter,  and  had 
acted  honestly  and  in  good  faith  in  sending  it  to  the  south 
with  the  McLaughry^s  for  sale ;  3.  That  trover  would  lie; 
and  4.  That  it  was  not  necessary  for  the  plaintiff  to  prove  a 
demand  of  the  butter ;  that  sending  it  to  the  south  for  sale 
was  of  itself  a  conversion.  The  defendant  excepted  to  each 
of  these  opinions,  and  the  jury  found  a  verdict  for  the' plain- 
tiff, which  the  defendant,  on  a  case  made,  moves  to  set  aside. 

N.  K.  Wheeler^  for  defendant 

A.  J.  Parker^  for  plaintiff. 

By  the  Courts  Brokson,  J.  I  cannot  see  this  cascj  in  so 
strong  a  light  against  the  defendant  as  it  was  regarded  by 
the  judge  on  the  trial.  There  was,  at  least,  a  fair  question 
for  the  jury,  which  should  not  have  been  withdrawn  from 
their  considerati<;>n.  The  farmers  in  Delaware,  instead  of 
selling  their  butter  at  home,  are  in  the  habit  of  going  to 
market  themselves.  Those  who  do  not  go,  send  by  their 
neighbors,  who  receive  a  compensation  for  their  services. 
The  defendant  received  the  plaintiff's  butter  to  sell,  with 
no  other  instructions  or  limit  to  his  authority  than  that  of 
doing  the  best  he  conld  with  the  prope^tyj  or  doing  as  tcell 
by  it  as  if  it  was  his  own  ;  with  those  instructions  he  liter- 
ally complied.  After  making  a  faithful  and  diligent,  though 
fruitless  effort  to  sell  in  New  York  at  what  was  deemed  a 
fair  price,  he  sent  the  plaintiff's  butter,  together  with  his  own 
and  his  son's  butter,  to  the  south,  to  be  sold  by  the  Mc- 
Laughry^s,    It  is  admitted  that  he  acted  with  perfect  good 
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faith,  but  it  i^  insisted  that  he  went  beyond  his  authority  in 
sending  the  property  to  another  market,  and  entrusting  it 
with  another  agent. 

It  is  not  improbable  that  both  panrties  supposed  the  butter 
would  be  sotd  in  New  York,  and  that  the  defendant  would 
himself  make  the  sale;  but  no  such  qualification  of  the  de- 
fendant's authority  was  directly  proved,  and  whether  it  could 
be  fairly  inferred  from  the  circumstances  of  the  case  was 
a  question  for  the  jury.  It  appears  affirmatively  that  nothing 
was  said  by  thd  plaintiff  about  the  place  where  he  wanted 
the  butter  sold,  and  it  also  appears  that  butter  was  fre- 
quently sent  south  for  a  market  when  sales  could  not  be  ad- 
vantageously made  in  New  York.  But  it  is  said  that  this 
was  only  done  by  the  owners  of  property— not  hj  consignees 
and  agents.  Now,  what  was  the  defendant's  commission 
but  a  license  to  act  as  though  he  were  the  owner  7  The 
plaintiff  says  to  him,  "  Do  the  best  you  can  with  my  butter ; 
do  as  well  hyii  as  if  it  was  your  otrn."  And  besides,  one 
witness  who  had  known  butter  sent  south,  added,  that  he 
knew  no  different  custom  in  selling  butter  on  consignment, 
or  selling  one's  own  butter. 

Then,  as  to  entrusting  the  property  to  a  sub-agent,  one 
of  the  witnesses  says,  that  consignees  frequently  leave  the 
butter  in  New  York  to  be  sold.  The  mere  fact  of  appoint- 
ing a  sub-agent,  therefore,  was  not  against  the  usual  course 
of  this  business.  And  besides  such  an  appointment  is  the 
necessary  consequence  of  sending  to  another  market,  for 
none  of  the  witnesses  say  that  the  owner  or  consignee  of 
the  property  goes  with  it  to  the  southern  market. 

The  extent  of  an  agent's  authority  may  be  gathered  from 
his  instructions,  and  the  usual  course  of  the  business  about 
which  he  is  employed.  In  this  case,  whether  we  judge 
from  what  was  said  between  the  parties  at  the  time,  or  the 
nature  of  the  employment,  we  cannot  but  see  that  the  p.ain- 
tiff  intended  to  give  the  defendant  a  very  large  discretionary 
power.  What  inference  the  jury  would  have  drawn 
from  the  matters  proved,  had  the  question  been  left  to 
them,  I  will  not  attempt  to  conjecture,  but  they  certainly 
would  not  have  been  bound  to  find  that  the  defendant  had 
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rendered  himself  liable  by  departing  from  bis  authority. 
There  was,  at  the  least,  room  for  serious  question,  whether  ^ 
the  facts  proved  would  warrant  the  conclusion  drawn  by 
the  judge,  that  the  defendant  was  bound  to  sell  in  Mew 
York,  and  not  elsewhere. 

It  is  said  that  the  judge  should  have  been  requested  to 
submit  the  question  to  the  jury.  .  The  case  specifies  several 
points  made  by  the  defendants  counsel,  on  which  the  judge 
was  requested  to  charge  in  his  favor.  It  is  then  added  that 
the  judge  held  the  law  to  be,  and  charged  the  jury,  I.  That 
the  defendant  was  bound  to  sell  in  New  York,  and  not  else- 
where," &c.  The  counsel  must  have  understood  the  judge 
as  meaning  to  say,  that  there  was  no  question  of  fact  for 
the  jury — that  as  matter  of  law,  on  the  facts  proved,  the 
plaintiff  was  entitled  to  a  verdict.  The  case  of  Read  v. 
Hard,  7  Wendell,  ,408,  and  Fitzgerald  v.  Alexander,  18 
id.  402,  are  decisive  on  this  point. 

The  question  whether,  in  any  view  of  the  case,  this  action 
of  trover  can  be  maintained,  was  discussed  on  the  argument, 
and  as  that  point  may  arise  on  another  trial,  it  will  be  proper 
to  give  it  some  consideration.  The  most  usual  remedies  of 
a  principal  against  his  agent  are  the  action  of  a^jump^t/,  and 
a  special  action  on  the  case  ;  but  there  can  be  no  doubt  that 
trover  will  sometimes  be  an  appropriate  remedy.  That  ac- 
tion may  be  maintained  whenever  the  agent  has  wrongfully 
converted  the  property  of  his  principal  to  his  own  use ;  and 
the  fact  of  conversion  may  be  made  out,  by  showing  either 
a  demand  and  refusal,  or  that  the  agent  has,  without  neces- 
sity, sold  or  otherwise  disposed  of  the  property  contrary  to 
his  instructions.  When  an  .agent  wrongfully  refuses  to 
surrender  the  goods  of  his  pnncipal,  or  wholly  departs  from 
his  authority  in  disposing  of  them,  he  makes  the  property 
his  own,  and  may  be  treated  as  a  tort-feasor.  But  there 
must  be  some  cu:t  on  the  part  of  the  agent — a  mere  omission 
of  duty  is  not  enough,  although  the  property  may  be  lost  in 
consequence  of  the  neglect.  Nor  will  trover  lie  where  the 
agent,  though  wanting  in  good  faith,  has  acted  within  the 
general  scope  of  his  powers.  There  must,  I  think,  be  an 
entire  departure  from  his  authority  before  this  action  for  a 
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conversion  of  the  goo^ls  can  be  maintained.  The  following 
cases  will  be  found  to  support  these  positions.  Lyeds  v. 
Hay,  4  T.  R.  260.  Murray  v.  Burling^  10  Johns.  R.  172. 
Yaul  V.  HarhottUy  Peake's  Cas.  49.  Severin  v.  Keppellj  4 
Esp.  R.  156.  Anon.j  2  Salk.  666.  Packard  v.  Oetman,  4 
Wendell,  613.  Bromky  v.  Coxwell,  2  Bos.  A  Pul.  438. 
Owen  y.  Lewyriy  1  Vent  223.  Catlin  v.  Bell^  4  Camp.  183, 
was  an  action  of  assumpsit,  but  trover  might,  perhaps,  have 
been  maintained. 

In  the  case  at  bar,  if  the  defendant  was  limited  to  a  sale 
in  the  city  of  New  York,  and  not  elsewhere,  the  delivery  of 
the  property  to  a  third  person  to  be  disposed  of  in  another 
market,  would,  I  think,  be  a  conversion.  But  there  must  be 
a  new  trial,  on  the  ground  that  the  case  belongs  to  the  jury. 

New  trial  granted. 


Hartfield  vs.  Rofer  a  Newell. 

Where  a  ckUd  of  soch  tender  age  ai  not  to  poneM  sufficient  dieoretion  to  ayoid 
danger,  is  permitted  by  his  parents  to  be  in  a  public  highway  without  any 
one  to  guard  him,  and  is  there  run  over  by  a  traveller  and  injured,  neither 
tretpatt  or  case  lies  against  the  traveller,  if  there  be  no  pretence  that  the  in- 
jury was  voluntary  or  arose  from  culpable  negligence  on  his  part 

In  an  action  for  soch  injury,  if  there  be  negligence  on  the  part  of  the  plaintiff 
there  cannot  be  a  recovery ;  and  althongh  the  child,  by  reason  of  his  tender 
age,  be  incapable  of  using  that  ordinary  care  which  is  required  of  a  discreet 
and  prudent  pexvon,  the  want  of  such  care  on  the  part  of  the  parente  or 
guardiane  of  the  child  furnishes  the  same  answer  to  an  action  by  the  ohildy 
as  would  its  omission  on  the  part  of  the  plaintiff  In  an  action  by  an  adult* 

The  same  rule,  it  eeeme,  would  apply  in  an  action  by  a  blind  or  deaf  man,  or 
a  person  non  compos,  who,  under  similar  circumstances,  received  an  injury 
on  a  public  highway. 

For  an  injury  to  a  child  of  the  most  tender  age,  an  action  may  be  brought  in  the 
name  of  the  child.  In  England  it  seems  it  mutt  be  so  brought,  and  that 
an  action  cannot  be  sustained  in  the  name  of  the  parent ;  whether  that  be 
the  rule  here,  ^uere, 

^    This  was  an  action  on  the  case,  tried  at  the  Oneida  circuit 
'  in  May,  1838,  before  the  Hon.  Robert  Monell,  one  of  the 
circuit  judges. 
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The  suit  was  brought  by  the  plaintiff  William  Hartfieldi 
by  his  iiexi friend,  Gabriel  Hartfield,  for  an  injury  sustained 
by  being  run  over,  as  alleged,  by  the  defendants,  with  a 
sleigh  and  horses,  and  having  his  arm  broken.  In  March, 
1S36,  the  piainti/r,  a  child  then  of  ctboui  two  years  of  age, 
was  standing  or  sitting  in  the  beaten  track  of  a  public  high- 
way, and  no  person  near  him ;  the  defendant  Roper  was 
driving  a  sleigh  and  horses  upon  the  same  road,  and  before 
the  child  was  perceived  the  horses  passed  over  him.  He 
was  discovered  by  Newell,  the  other  defendant,  who  was  in 
the  same  sleigh,  and  on  his  exclaiming  that  a  child  had  been 
run  over,  the  horses  were  immediately  stopped  by  Roper 
and  backed,  and  the  sleigh  prevented  from  passing  over  the 
child.  The  injury  sustained  was  very  serious  ;  an  arm  of 
the  child  was  broken,  and  he  suffered  greatly  for  about  two 
months,  and  considerable  expense  was  incurred  in  medical 
attendance.  The  sleigh  was  at  the  time  of  the  injury  de- 
scending a  hill,  at  the  foot  of  which  was  a  bridge,  and  the 
child  was  in  the  road  about  6  or  8  rods  from  the  J^id^e. 
The  course  of  the  road  was  such  that  in  descending  the  hill 
there  was  a  fair  view  of  the  road  beyond  the  bridge.  A  daugh- 
ter of  the  defendant  Newell,  who  was  in  the  sleigh  with  her 
father,  testified,  however,  that  she  did  not  perceive  the  child, 
although  she  sat  on  the  side  of  the  sleigh  which  passed  over 
the  track  in  which  was  the  child.  The  defendant  Roper  had 
no*  sleigh  bells.  The  horses  at  the  time  of  the  injury  were 
trotting,  but  not  at  great  speed ;  Roper  sat  on  the  front  seat  of 
the  sleigli  driving  the  horses,  and  Newell  and  his  daughter  sat 
on  the  back  seat.  The  parties  in  the  sleigh  were  not  con- 
versing at  the  time  of  the  accident.  The  horses  and  sleigh 
belonged  to  Newell^  but  were  let  together  with  a  farm  and 
other  property  to  Roper^  for  a  term  not  expired  at  the  time 
of  the  accident.  It  was  proved  that  Newell  was  esteemed 
to  be  worth  $10,000.  ITpon  the  above  facts  the  defen- 
dant's counsel  moved  for  a  nonsuit^  which  the  judge  refused 
to  grant.  A  motion  was  also  made  that  the  jury  should  be 
instructed  to  acquit  Newell  on  the  ground  that  there  was  no 
evidence  against  him,  so  that  be  might  be  improved  as  a 
witness  for  Roper ;  which  tlie  judge  refused  to  do.    The 
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jury,  under  the  charge  of  the  judge,  found  a  verdict  against 
both  defendants,  with  five  hundred  dollars  damages.  The 
defendants  asked  for  a  new  trial. 

J.  A.  Spencer,  for  the  defendants. 

W.  Tracy  ^  W.  C.  Noyes,  for  the  plaintiff. 

J  ^lU^^^^^hS^^^^  ^'J  '^^^  injury  to  this  child  was  ^^ 
doubtless  a  very  serious  misfortune  to  him.    But  I  have  been    I 
utterly  unable  to  collect,  from  the  evidence,  any  thing  by    I 
which  the  jury  were  authorized  to  impute  such  carelessness  / 
as  rendered  these  defendants  responsible.    It  is  true,  they 
might  have  seen  the  child  from  the  turn  of  the  road  in  de- 
scending, had  they  looked  so  far  ahead ;   but  something 
must  be  allowed  for  their  attention  to  the  management  of 
the  horses  and  their  own  safety  in  descending  the  hill  to  a 
bridge.    So  unobserving  were  they  in  fact,  that  Mrs.  Lewis, 
who  sat  in  the  rear  of  the  sleigh,  on  the  left  side,  and  therefore 
in  the  best  position  of  the  three  to  overlook  the  road  in  its  full 
extent,  as  far  as  the  place  where  the  child  was,  did  not  dis- 
cern him.    It  was  somewhat  severe,  in  a  case  like  this,  to 
allow  testimony  of  NewelPs  ability  to  pay,  thougli  it  was 
not  objected  to.     It  seems  to  imply  that  he  had  been  so  m 
brutal  as  silently  to  allow  Roper's  going  on  and  endanger-  Jl 
ing  the  child's  life,  after  he,  Newell,  had  discovered  it  to  be  1 
in  the  road.    But,  perhaps,  no  objection  can  now  be  heard! 
Co  that  evidence  having  been  received,  because  it  was  notF 
made  at  the  trial. 

No  doubt  the  action  was  properly  brought  in  the  name 
of  the  child.  Nor  is  there  any  objection  to  its  form,  since 
the  statute.  2  R.  S.  466,  §  16,  2d  ed.  Nor  could  the  father 
have  brought  an  action  for  loss  of  service,  in  respect  to  so 
small  a  child,  according  to  the  English  case  of  Hall  v.  Hol^ 
lander,  4  Barn.  6o  Cress.  66Q;  though  I  should  think  it 
quite  questionable  whether  that  case  can  be  considered  as 
law  here.  If  the  defendants  were,  in  truth,  so  reckless  of 
the  child's  safety,  as  to  run  over  it,  in  th^  way  described 
after  knowing  it  to  be  in  the  road,  the  verdict  is  none  too 

Vol.  XXI.  78 
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large  But  such  trifling  with  human  life  ought  not  to  be 
presumed ;  and  there  was  no  proof  of  it,  either  direct  or 
circumstantial.  This  is  not  a  case,  however,  for  interfering 
upon  the  ground  of  excessive  damages, 
/  The  only  question  which  seems  to  be  open  for  our  con- 
sideration is,  that  of  negligence.  This  respects  both  parties. 
It  is  quite  necessary  to  drive  at  a  moderate  pace,  and  look 
out  against  accidedts  to  children  and  others,  in  a  populous 
village  or  city.  See  McAllister  v.  Hammond^  6  Cowen,  342i 
and  per  Lawrence,  J.  in  Leame  y.  Bray^  3  East,  697.  But 
this  accident  happened  in  the  country,  where  was  a  solitary 
house;  a  child  belonging  to  it  happened  to  be  in  the  road, 
a  thing  most  imprudently  allowed  by  its  parents,  and  what 
could  have  been  easily  prevented  by  ordinary  care.  Tra- 
vellers are  not  prepared  for  such  things.  They,  therefore,  trot 
their  horses.  They  are  warrantably  inattentive  to  small  ob- 
jects in  the  road,  which  they  may  be  incapable  of  seeing  in  the 
course  of  a  drive  for  miles  through  the  country,  among  a 
sparse  population.  To  keep  a  constant  look  out,  would  be 
more  than  a  driver  could  do,  even  if  he  were  continually  stand- 
ing and  driving  on  a  walk.  Yet  to  this  the  matter  must  come, 
if  he  is  to  take  all  the  responsibility.  The  roads  would  thus 
become  of  very  little  use  in  the  line  for  which  they  were 

I  principally  intended.  It  seems  to  me,  that  the  defendants 
\  exercised  all  the  care  which,  in  the  nature  of  this  case,  the 
i  1  law  required.    If  so,  it  is  a  case  of  mere  unavoidable  acci- 

I I  dej^t ;  for  which  they  are  not  liable.  Dygert  v.  Bradley^  8 
'  •  Wendell,  469,  472,  473.      aark  y.  Fooie,  8  Johns.  R.  421. 

Penion  v.  Holland^  17  id.  92. 
/  Was  the  plaintiff  guilty  of  negligence?  His  counsel 
''seemed  to  think  he  made  a  complete  exception  to  the  gen- 
eral rule  demanding  care  on  his  part,  by  reason  of  his- ex- 
treme infancy.  Is  this  indeed  so?  A  snow  path  in  the 
public  highway,  is  among  the  last  places  in  this  country  to 
which  such  a  small  child  should  be  allowed  to  resort,  unat- 
tended by  any  one  of  suitable  age  and  discretion.  The  cus- 
tody of  such  a  child  is  confided  by  law  to  its  parents^  or  to 
others  standing  in  their  place ;  and  it  is  absui4  to  imagine 
that  it  could  be  exposed  in  the  road,  as  this  child  was,  with- 
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out  gross  carelessliess.  It  is  the  extreme  of  folly  even  to 
turn  domestic  animals  upon  the  common  highway.  To  al- 
low small  children  to  resort  there  alone,  is  a  criminal  neg- 
lect. It  is  true  that  this  confers  no  right  upon  travellers  to 
commit  a  voluntary  injury  upon  either  ;  nor  does  it  war- 
rant gross  neglect ;  but  it  seems  to  me  that,  to  make  them 
liable  for  any  thing  short  of  that,  would  be  contrary  to  law. 
The  child  has  aright  to  the  road  for  the  purposes  of  travel, 
attended  by  the  proper  escort.  But  at  the  tender  age  of 
two  or  three  years,  and  even  more,  the  infant  cannot  per- 
sonally exercise  th^t  degree  of  discretion,  which  becomes 
instinctive  at  an  advanced  a^,  and  for  which  the  law  must 
make  him  responsible,  through  others,  if  the  doctrine  of  mu- 
tual care  between  the  parties  using  the  road  is  to  be  en-  y 
forced  at  all  in  his  case.  It  is  perfectly  well  settled,  that,  "^ 
if  the  party  injured  by  a  collision  on  the  highway  has  drawn 
the  mischief  upon  himself  by  his  own  neglect,  he  is  not  en- 
titled to  an  action,  even  though  he  be  lawfully  in  the  high- 
way pursuing  bis  tmvels,  Rdthbun  v.  Payne,  19  Wendell, 
399,  Burele  v.  N.  Y.  Dry  Dock  Company,  2  Hall,  151, 
which  can  scarcely  be  said  of  a  toppling  infant,  suffered  by 
his  guardians  to  be  there,  either  as  a  traveller  or  for  the 
purpose  of  pursuing  his  sports.  The  application  may  be 
harsh  when  made  to  small  children,  as  they  are  known  to 
have  no  personal  discretion,  common  humanity  is  alive  to 
their  protection ;  but  they  are  not,  therefore,  exempt  from 
the  legal  rule,  when  they  bring  an  action  for  redress  ;  and 
there  is  no  other  way  of  enforcing  it,  except  by  requiring 
dile  care  at  the  hands  of  those  to  whom  the  law  and  the 
necessity  of  the  case  has  delegated  the  exercise  of  discre- 
tion. An  infant  is  not  sui  juris.  He  belongs  to  another,  to 
whom  discretion  in  the  care  of  his  person  is  exclusively  con- 
fided. That  person  is  keeper  and  agent  for  this  purpose ; 
and  in  respect  to  third  persons,  his  act  must  be  deemed  that 
of  the  infant ;  his  neglect,  the  infant's  neglect.  Suppose  a  i 
hopeless  lunatic  suffered  to  stray  by  his  committee,  lying  in  ' 
the  road  like  a  log,  shall  the  traveller,  whose  sleigh  unfortu« 
nately  strikes  him,  be  made  amenable  in  damages  7  The 
neglect  of  the  committee  to  whom  his  custody  is  confided 
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shall  bejmputed  to  bim.  It  is  a  mistake  to  suppose  that 
because  the  party  injured  is  incapable  of  personal  discretion, 
he  is,  therefore, above  all  law?  An  infant  or  lunatic  is  lia- 
ble personally  for  wrongs  which  he  commits  against  the 
person  and  property  of  others.  Bullock  v.  Babcock^  3  Wen- 
dell, 391,  394.  And  when  he  complaios  of  wrongs  to  him- 
self, the  defendant  has  a  right  to  insist  that  he  should  not 
have  been  the  heedless  instrument  ci  his  own  injury.  He 
cannot,  more  than  any  other,  make  a  profit  of  his  own 
wrong.  Volenti  non  fit  injuria*  If  bis  proper  agent  and 
guardian  has  suffered  bim  to  incur  mischief,  it  is  much  mora 
fit  that  he  should  look  for  redress  to  that  guardian,  than  that 
the^  latter  should  negligently  allow  his  ward  to  be  in  the 
way  of  travellers,  and  then  harrass  them  in  courts  of  justice, 
recovering  heavy  verdicts  for  his  own  misconduct. 

The  counsel  for  the  plaintiff  probably  Iiave^he  advantage 
of  saying  that  the  neglect  of  an  infant  has  not,  in  any  ra. 
ported  case,  ever  been  allowed  by  way  of  defence  in  an 
action  for  negligently  injuring  him.  But  so  far,  there  is  an 
equal  advantage  on  the  other  side.  The  defence  has  not 
been  denied  in  any  book  of  reports.  The  defendant  has  also 
another  advantage.  The  reports  expressly  say  that  negli- 
gence may  be  predicated  of  an  infant  or  lunatic.  All  the 
cases  agree  that  trespass  lies  against  an  infant  That  was 
adjudged  in  Campbell  v.  Stakes^  2  Wendell,  137,  and  Bul- 
lock V.  Babcock^  before  cited.  And  it  is  equally  well  settled 
that  where  an  injury  is  free  from  all  negligence,  as  if  it 
arise  from  inevitable  accident,  there  trespass  does  not  lie.' 
Weaver  v.  Ward^  Hob.  134.  Marcy  J.  in  Bullock  v.  Bab- 
cock,  2  Wendell,  393.  Dygert  v.  Bradley,  beiore  cited. 
The  cases  maintaining  trespass  against  an  infant,  therefore, 
imply  that  he  may  be  guilty  of  negligenca    Trover  will  also 

I  lie  for  a  mere  non-feasance,  e.  g.  a  non-delivery  of  goods,  where 
they  do  not  come  to  the  in&nt's  hands  by  contract.  Law- 
rence, J.  in  Jennings  v.  Rundally  8  T.  R.  337.  Campbell 
}  V.  Stakes,  2  Wendell,  143.  The  cases  most  favorable  to 
infants  all  agree  in  that.  And  so,  where  the  contract  of 
bailment  to  an  infant  has  expired,  it  was  agreed  that,  on 


ALBANY,  OCTOBER,  1889.  621 

/    ,  Hartfield  ▼.  Rop^r. 

^     --  ■■-■■■■  I 

Don-ddivery,  the  owner  may  maintain  detinue,  replevin,  or 
trorer.  Penrose  v.  Curren^  3  Bawle,  361.  And  see  per 
Rogers,  J.  id.  364.  it  was  said  trespass  lies  against  an  in- 
fant though  only  four  year*  of  age:  26  Hen.  6, 11  &.  per 
Wangford,  though  this  is  put  by  Brook  with  a  quere.  Br. 
Abr.  Corone,  pL  6.  No  doubt,  however,  he  may  briog  a  suit 
at  any  age ;  and  if  that  suit  depends  upon  a  condition  on  his 
side,  he  must  show  that  it  was  performed.  It  was  said  in 
SiaweU  v.  Zouckj  Plowd.  Com.  364,  if  an  infant  lord,  who 
has  title  to  enter  for  m<»tmain,  does  not  enter  within  the 
year,  he  shall  be  bound  by  his  laches ;  <'  for  thera  he  had 
but  title  to  a  thing  which  never  was  in  him."  To  warrant 
an  action  he  must  have  entered  within  the  year ;  and  not 
having  done  so,  he  could  have  no  remedy.  Several  like 
instances  are  put  in  the  same  page,  which  are  also  col- 
lected and  arranged  in  9  Yiner's  Abr.  Enfant,  (R  2,)  pi.  7,  S, 
p.  376,  of  the  octavo  ed.  Bat  it  is  plain  in  the  nature  of 
things,  that,  if  an  infant  insist  on  a  right  of  action,  he  must 
show  a  compliance  with  the  conditions  on  which  his  right 
is  to  arise  and  this  is  entirely  irrespective  of  bis  age. 
Land  descends  to  an  infant  bf  a  year  ol4 ;  and  he  is  bound 
to  make  a  share  of  the  partition  fence.  He  neglects  to  do 
so,  whereby  his  neighbor's  cattle  enter  and  trespass  upon 
the  land.    No  one  would  think  of  contending  that  his  neigh- 

/  bor,  must,  therefore,  be  deprived  of  his  defence.  The  infant 
has  neglected  to  fulfil  the  condition,  on  which  he  could  sue, 
or  his  guardian  has  done  so,  which  is  the  same  thing.  He 
might  as  well  sue  because  his  neighbor  had  lefk  a  gate  on 
his  own  premises  open,  through  which  the  infant  had  crept, 
and  fallen  into  a  pit  and  hurt  himself.  The  man  has  a  righlf 
to  keep  his  gate  open;  and  the  child's  parents  must  keepi 
him  away.  But  one  has  no  plainer  right  to  walk  about  his 
own  premises,  and  open  and  shut  his  own  gates,  than  he 
has  to  travel  in  the  highway  with  his  horses.  An  infant 
creeps  into  the  track  from  your  field  to  yoar  barn,  and  is 
injured  by  your  driving  a  load  of  hay  along  the  path,  are 

/  you  to  be  deprived  of  all  excuse  m  an  action  for  the 
Injury? 


'^ 
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The  argument  for  this  plaintiff  goes  quite  too  jbr  and 
proves  too  much.    It  was  said  that  drivers  are  bound  to 
suppose  that  small  children  may  be  in  the  road,  and  as  all 
the  care  lies  on  the  side  of  the  former,  damages  follow  of 
course  for  every  injury  to  the  latter.    Suppose  an  infant 
suddenly  throws  himself  in  the  way  of  a  sleigh,  a  waggon  or 
a  rail  road  car,  by  which  his  limb  is  fractured  ;  it  may  be 
said  with  equal  force,  he  is  incapable  of  neglect    So  if  he 
^  be  allowed  to  travel  the  road  alone  in  the  dark.    The  answer 
/to  all  this  is,  the  law  has  placed  in&nts  in  the  hands  of  vigi^ 
flant  and  generally  affectionate  keepers,  their  own  parents; 
I  and  if  there  be  any  legal  responsibility  in  damages,  it  lies 
upon  them.    The  illustration  sought  to  be  derived  from  the 
law  in  respect  to  the  injury  of  animals  turned  or  suffered  to 
stray  into  the  street,  does  not  strike  me  as  fortunate.    If 
they  be  there  without  any  one  to  attend  and  take  care  of 
them,  that  is  a  degree  of  carelessness  in  the  owner  which 
would  preclude  his  recovery  of  damages  arising  from  mere 
inattention  on  the  side  of  the  traveller.    Indeed,  it  could 
rarely  be  said  that  animals  entirely  unattended  are  lawfully 
in  the  roads  or  streets  at  all.    They  may  be  driven  along 
the  road  by  the  owner  or  his  servants;  but  if  allowed  to 
run  at  large  for  the  purpose  of  grazing,  or  any  other  pur- 
pose, entirely  unattended,  and  yet  travellers  are  to  be  made 
accountable  in  all  case  of  collision,  such  a  doctrine  might 
supersede  the  use  of  the  road,  so  far  as  comfort  or  expedi- 
tion is  concerned.    The  mistake  lies  in  supposing  the  injury 
to  be  wilful,  to  arise  from  some  positive  act,  or  to  be  grossly 
negligent.    Such  an  injury  is  nev»  tolerated,  be  the  negli- 
gence on  the  side  of  the  party  injured  what  it  may.     Clap 
V.  Wood,  6  Esp.  R.  44    Rathhun  v.  Payne,  before  cited. 
But  where  it  arise  from  mere  inadvertence  on  the  side  of 
the  traveller,  he  is  always  excused  by  the  law  on  showing 
that  there  was  equal  or  greater  neglect  on  the  side  of  his 
accuser.    It  is  impossible  to  say,  then,  that  the  accuser  was 
•     not  himself  the  author  of  the  injury  which  he  seeks  to  father 
/  \       upon  another.    My  difficulty  in  the  case  at  bar  is  to  find     \    / 
\       the  least  color  for  imputing  gross  negligence,  or  indeed  any       '^ 


degree  of  negligence  to  the  defendants.    But  if  there  were 


)■ 


/ 


ALBANY,  OCTOBER,  1839.  623 

Hartfield  v.  Roper.  y 

? \ '■ \ \    ^ 

any,  there  was,  I  think,  as  much  and  more  on  the  side  of  the  ^ 
plaintiff. 

It  therefore  seems  to  me,  that  here  was  a  good  defence  es- 
tablished at  the  trial,  on  the  ground  that  the  defendants  being 
free  from  gross  neglect,  and  the  plaintiff  being  guihy  of  great 
neglect  oq  his  part,  indeed  being  nphecessarily,  not  to  say  il- 
legally occupying  the  ro^d,  having  no  right  there,  (for  he 
does  not  appear  to  have  been  travelling,  nor  even  on  the  land 
which  belonged  to  his  family,)  the  injury  was  a  consequence 
of  his  own  neglect,  atleast  such  neglect  as  the  law  must  im-  ' 
pute  to  him  through  others. 

Again ;  I  collect  from  the  evidence  that  Newell  had  de- 
mised the  team  for  a  term  of  two  years,  which  was  unex- 
pired at  the  time  of  the  injury,  to  his  son-in-law  and  co-de- 
fendant Roper.  Mewell  then  had  no  control  of  the  team, 
and  cannot  be  made  liable  without  proof  of  positive  and  ac- 
tive concurrence  in  the  injury,  a  thing  for  which  there  is  no 
pretence  in  the  proof,  and  which  implies  a  barbarous  temper, 
which  the  law  cannot  presume  in  any  one.  He,  at  least, 
should  have  been  acquitted  by  the  jury.  Ho  neither  actually 
participated  in  the  management  of  the  team,  nor  could  his 
interference  have  been  legally  efficient  to  prevent  mischief. 
He  had  no  lawful  control  of  the  horses.  Roper  was  the  ex- 
clusive owner  pro  hac  vice. 

The  evidence,  at  the  time  when  the  motion  was  made  to 
allow  the  jury  to  pass  upon  the  case  of  Newell,  had  made 
out  nothing  actual  against  him,  if  Roper,  the  driver,  may  be 
said  to  have  been  implicated  as  a  wrong-doer/  But  Newell 
might,  at  this  stage,  perhaps  have  been. regarded  by  the  jury 
as  owner  of  the  horses,  and  Roper  as  his  servant.  The  lease 
was  not  in  prdof.  Constructively,  his  liability  would  follow 
from  the  neglect  of  his  servant ;  and  in  this  view  it  cannot  be 
said  there  was  no  evidence  against  him.  It  is  only  where 
the  evidence  totally  fails  as  to  one  whose  case  can  be  separa^ 
ted  from  the  other,  that  he  is  entitled  to  be  acquitted  for  the 
purpose  of  being  sworn  as  a  witness  for  his  co-defendant. 

The  motion  for  a  nonsuit,  which  followed,  seems  to  have  1 1 
been  the  more  proper  one ;  for  I  have  been  utterly  miablel  l 

■  ) 
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r  I : • 

I  I  to  see  that,  so  far,  the  evidence  had  made  out  any  neglect, 
S  I  or  the  semblance  of  neglect  on  the  part  of  the  defendantSy 

!  I  while  it  had  established   dear   neglect  on  the  other  side. 

II  But  this  question  has  been  sufficiently  dwelt  upon  in  con- 
nection with  the  defendant's  proofs,  and  that  which  the  plain- 
tiff adduced  at  the  close  of  the  cause.  It  was  enough,  if  the 
cause  of  action  was  then  made  out,  although  the  judge  might 
have  refused  to  nonsuit    It  appears  to  me  it  was  not. 

It  follows  that  a  new  trial  should  be  granted.  The^costs 
should,  I  think,  abide  the  event ;  for  the  judge  erred  in 
omitting  to  nonsuit  the  plaintiff.  The  case  was  certainly 
not  made  better  for  the  plaintiff  by  the  subsequent  evidence. 
It  is  not,  therefore,  merely  the  case  of  a  verdict  against  the 
weight  of  evidence,  which  calls  fdr  payment  of  costs. 

New  trial  granted ;  costs  to  abide  the  event. 


Franklin  ts.  Saitb. 

An  action  doM  not  lio  agninst  a  Mfory  for  tbe  onuMkm  of  notioo  of  proieat  to 
an  ondoner,  where  the  holder  mayraaort  to  other  groandi  for  fiang  Uie  en- 
doner  independent  of  the  notice,  and  wilfally  or  negligently  omits  to  avail 
himself  of  such  facts. 

It  §eem8,  however,  that  in  such  case,  the  holder  of  the  note  should  not  only 
be  well  apprised  of  the  existence  of  the  facts  to  which  neort  might  be  bad 
to  snstain  the  action  against  the  endorMr,  bat  he  should  have  some  intima- 
tion that  the  validity  of  the  notice  would  be  questioned. 

Error  from  the  New  York  common  pleas.  Smith  sued 
Franklin  in  an  action  on  the  case  for  negligence  in  omitting 
as  a  notary  to  give  notice  of  the  nOn-payment  of  a  note, 
whereby  the  plaintiff  alleged  he  had  lost  his  remedy  against 
the  endorser.  The  defendant,  besides  adducing  evidence 
for  the  purpose  of  establishing  the  fact  that  notice  of  pro- 
test was  duly  giv^n,  proved  an  arrangement  between  the 
!  maker  and  endorser  of  the  note,  whereby  the  latter  had  as- 
sumed the  payment  of  the  note,  and  urged  that  in  conse- 
quence thereof  the  endorser  was  not  entitled  to  notice  of 
non-payment,  and  proved  that  the  plaintiff  was  apprised  of 
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such  arrangement.  The  question'  whetlier  the  plaintiff 
was  fully  advised  of  the  arrangement,  so  that  he  might  have 
availed  himself  of  it,  iii  answer  to  the  objection  of  want  of 
notice  6f  the  non-payment  of  the  note  in  the  action  against 
the  endorser,  was  with  the  other  questions  arising  in  the 
cause  submitted  to  the  jury,  who  found  a  verdict  for  the 
plaintiff.  The  defendant  sued  out  a  writ  of  error  upon  a 
bill  of  exceptions  presenting  the  above  question,  besides  seve- 
ral others,  which  will  not  here  be  noticed.  The  case  was  ar- 
gued by 

C  OGoneTy  for  the  plaintiff  in  error. 

O.  Ctreenwoodj  for  the  defendant  in  error. 

Bf/  the  Courts  Nelson,  Ch.  J.  It  is  clear  upon  principle, 
and  not  without  authority,  {vide  Van  Wart  v.  Woolley,  3 
Bam.  &  Cress.  439;  5  Dowl.  &  Ry.  374;  5  Maule  di:  SeL 
62;  and  1  Barn.  6c  Ores.  10,)  that  if  the  plaintiff  sustains 
no  loss,  or  need  not  sustain  any  with  ordinary  attention  to 
the  case,  notwithstanding  a  defective  notice  of  protest,  the 
notary  is  not  liable  to  him;  and  if  he  is  fully  advised  of  a 
ground  of  sustaining  the  action  against  an  endorser  iude- 
p^^ently  of  the  notice,  and  wilfully  or  negligently  omits  to 
to  avail  himself  of  it,  he  cannot  subsequently  sustain  an  action 
against  the  notary.  But  this  ground  t>f  supporting  (he  ac- 
tion against  the  endorser  should  be  not  only  well  taken,  but 
v^ell  known  to  the  plaintiff;  and  it  seems  to  me  also  that  he 
fhould  have  some  iniimation  that  the  notice  would  be  ques- 
tioned, so  that  he  might  come  prepared  to  resort  to  the  other 
aspect  of  t) '  case.  In  the  absence  of  such  intimation,  he 
might,  I  think,  put  himself  upon  tlie  simple  ground  of  notice, 
assuming  that  the  officer  had  done  his  duty.  In  this  respect, 
1  am  inclined  to  think  the  case  was  more  favorably  for  the 
defendant  submitted  to  the  jury  than  can  be  upheld  by  the 
strict  principles  of  law. 

Judgment  affirmed. 


foL.  XXI,  79 
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Fay's  administrators  vs.  Richards  &  Hatwood. 

In  an  action  upon  a  pronu9§ary  note  girtn  in  puzsuaDce  of  a  eotenant,  tho 
maker  cannot  impeach  the  consideration,  the  eovenant  being  a  good  and 
efficient  consideration ;  but  if  within  the  equity  ot  the  statate  allowing  the 
consideration  of  a  9mhd  inMtrument  to  he  inquired  Into,  the  maker  cannot 
avail  himself  of  the  defence,  Unless  he  has  pleaded  it  or  gfven  notice  thereof. 

Where  a  party  ohtatna  what  he  contracted  for,  he  cannot  avoid  his  contract 
on  the  ground  that  what  he  received  is  valuele§§t  unless  he  shows  fruui  or 
mmUapptehennon  i»  respect  to  the  subject  matter  of  the  contraet. 


This  was  aa  action  of  (usumpsit^  tried  at  the  Oneida  cir- 
cuit in  October,  1836,  before  the  Hon.  Hiram  Denio,  then 
ene  of  the  circuit  judges. 

The  action  was  on  a  promissory  note  dated  February  2, 
1833,  by  which  the  defendants  promised  to  pay  the  intes- 
tate $150,  in  three  instalments,  with  interest  from  Decem- 
ber 22,  1832.  The  defence  was  that  the  note  was  without 
Qpnsideration.  On  the  22d  December,  1832,  Lyman  and 
Clark  Riohards  of  the  one  part,  and  Jonas  Fay^  the  intes- 
tate, of  the  other  part,  entered  into  sealed  articles  of  agree- 
ment, by  which  L.  and  C.  Richards  agreed  to  pay  >Fay 
$160  in  three  instalments,  with  interest,  and  to  give  satis/ae- 
tory  security  for  the  performance;  and  thereupon  Fay 
ag:reed  to  release  to  L.  and  C.  Richards  all  his  interest  in 
and  to  lot  No  40,  in  the  north  west  part  of  the  Oneida  reser- 
Tation,  being  a  contract  from  John  Knowies  to  deliver 
Fay  thq  original  certificate  for  the  lot  [The  lot  had  been 
purchased  by  Knowies  from  the  state,  and  he  had  received 
a  certificate  of  the  purchase,  entitling  him  to  a  conveyance 
on  paying  the  balance  of  the  purchase  money.]  It  was  un- 
equivocally understood  (the  contract  stated)  that  C.  and  R. 
Richards  made  the  purchase  subject  to  all  the  demands  the 
state  had  against  the  lot  for  the  purchase  money,  back  into* 
rest,  taxes,  and  for  draining  the  swamp.  On  the  2d  Febru- 
ary, 1833,  C.  Richards,  in  pursuance  of  the  contract, 
made  the  note  in  question^  with  Haywood  as  his  surety. 
The  defendants- offered  to  prove  that  on  the  11th  Decem- 
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ber,  1832,  eleven  days  before  makiag  the  contract  to  pur- 
chase from  Fay,  the  lot  was  conveyed  by  the  oomptroUer  to 
the  people  of  this  state,  the  same  having  previously  been  sold 
for  taxes,  and  not  having  been  redeemed.  The  defendants 
further  offered  to  prove,  that  onthe'SOth  April,  1833,  the  lot 
was  sold  by  the  surveyor  general  pursuant  to  law,  and  a  cer* 
tificate  of  sale  given  to  the  purchaser.  The  circuit  judge 
excluded  the  eviience  offered,  the  defendants  excepted,  and 
the  jury  found  a  verdict  for  the  plaintiffs.  The  defendanU 
moved  for  a  new  trial. 

J.  A.  Spencer  J  for  defendants.  v 

a  p.  Kirtlandj  for  plaintiA. 

Bjf  the  Ceurt,  Baqnson,  J.  The  note  was  made  in  pur- 
suance of  the  covenant  to  give  security.  This  was  a  good 
consideration!  and  the  defendants  can  make  no  question  as  to 
the  ccnsideration^  without  going  back  to  the  sealed  contract, 
and  impeaching  the  consideration  upon  which  that  was 
founded.  This  they  could  not  do  at  the  common  law,  and 
the  statute  only  extends  to  two  cases :  first,  where  there  is  an 
'^  action  upon  a  sealed  instrument,"  and  second,  ^'  where  a 
set-off  is  founded  upon  any  sealed  instrument."  2  R.  ,S.  406, 
^  77.  This  case  is  not  within  the  letter  of  the  statute ;  it  is 
not  an  <<  action  upon  a  sealed  instrument."  It  may,  however^ 
come  within  the  equity  of  the  statute ;  but  then  the  difficulty 
is,  that  the  defendants  have  not  pleaded  or  given  notice  of 
this  defence;  and  without  doing  so,  the  statute  declares  that 
the  defence  "  shall  not  be  made."  i  78.  I  do  not  see  how 
this  difficulty  can  be  got  over. 

But  had  the  evidence  been  received,  it  would  not  have 
made  out  a  defence.  The  fact  that  the  lot  had  been  sold 
by  the  surveyor  general  after  the  making  of  the  contract 
and  the  giving  of  the  note,  is  of  no  importance ;  it  has  no 
tendency  to  prove  that  the  note  was  without  consideration 
at  the  time  it  was  made.  Then  how  does  the  case  stand  ? 
Kwnolea  had  purchased  the  lot  and  taken  a  certifi^cate  from 
the  state,  which  he  had  agreed  to  transfer  to  Fay.    Fay  agreed 
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to  release  ail  his  interest  in  the  lot — specifying  x^bat  that 
interest  wa5 — to  C.  and  L.  Richards ;  and  for  such  release, 
they  agreed  to  pay  the  nioney  in  question.  There  was  no 
fraud ;  not  even  an  offer  to  show  that  either  or  both  of  the 
parties  contracted  under  a.  misapprehension  in  relation  to 
the  true  state  of  the  title.  For  aught  that  appears,  C.  and 
L.  Richards  knew  at  the  time  that  the  land  had  been  sold  for 
taxes,  and  that  the  comptroller  had  a  few  days  before  con- 
veyed to  the  state.  They  may  have  been  willing  to  pay 
$160  for  the  original  certificate  of  sale  to  Knowles,  in  the 
hope  that  the  state  would  relinquish  its  title  under  the  tax 
sale,  on  payment  of  the  arrearages  and  interest  Favors  of 
this  kind  have  been  granted  by  the  state  to  the  owners  of 
land  sold  for  taxe^.  I  do  not  see  how  the  consideration  can 
be  impeached  without  showing  fraud  on  the  part  of  Fay,  or 
at  least,  that  C.  and  L.  Richards  supposed  they  were  ptur- 
cliasing  something  which  they  did  not  acquire. 

New  trial  denied. 


Allen  vs.  Ja^viss, 

A  contract  not  under  $ealt  rescinding  a  ipecialty,  where  rach  contract  la  folty 
executed  and  carried  into  efiect,  is  valid.  So  d  contract  ooder  teal  cannot 
be  let  up  in  bar  of  a  recovery,  on  an  implied  promae  to  pay  for  woik  done, 
irtipniated  for  in  tbe  contract,  but  performed  at  a  time  and  in  a  manner  dif- 
ferent liom  its  provisions,  accepted  however  by  tbe  other  party ;  bnt  a 
epeeialty  cannot  be  modified  by  a  parol  or  written  unsealed  executory 
agreement 

It  woe  accordingly  held^  that  a  subaeqnent  unoealed  agfeement,  to  relinquiah 
upon  failure  to  perform  certain  atipolationa,  a  lease  doly  executed  undor 
eeal  for  a  term  of  years,  was  inoperative  as  a  defeaiance,  but  valid  as  a 
contingent  nirrender,  the  latter  being  deemed  a  conveyance  inprmeenti,  to 
take  effect  in  future. 

It  is  not  indispensable  to  the  validity  of  a  contract*  that  the«anae  moving  to  tho 
aet  should  be  mentioned  as  f  At  eonoidwation  i  it  m  enough  if  ftom  iho  wholo 
inslrument  it  be  -manifest  that  there  is  a  consideration. 

Notice  to  quit  is  not  necessary,  where  the  terms  upon  which  a  lease  is  to  termi- 
nate are  fixed  by  the  agreement  of  the  parties. 

This  was  an  action  of  ejectment,  tried  at  tbe  Delaware 
circuit  in  May,  1837,  before  the  Hon.  James  Yandsrposl, 
then  one  of  the  circuit  judges. 
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On  the  26(h  August,  1834,  an  agreement  under  seal  was 
entered  into  by  the  plaintiff  and'/oAn  Jaquish^jurdor^  where- 
by the  plaintiff  bound  himself  to  furnish  a  mill  on  a  certain 
stream  and  as  much  timber  as  could  be  cut  and  sawed  into 
himber  and  manufactured  into  shingles  by  Jaquish  during 
ten  years  next  ensuing  thct.  date  of  the  agreement,  from  cer- 
tain specified,  lots ;  to  keep  the  mill  in  repair,  and  within  one 
year  to  make  a  good  road  from  the  mill  to  the  river  Dela- 
ware— giving  by  the  agreement  immediate  possession  to  Ji^ 
quish  of  the  mill,  mill-lot  and  house,  and  aqthorizing  him  to 
clear  as  much  land  as  he  saw  fit.    Jaquish  on  his  part  agreed 
to  erect  ty>o  shingle  machines  and  put  them  in  operation  in 
the  mill  by  the  1^^  June^  1835,  to  keep  thetn  in  repair  or 
supply  their  places,  and  to  saw  as  much  lumber  and  manu- 
facture as  many  shingles  as  could  be  made  during  the  stipu- 
lated time :  for  which  privileges  he  agreed  to  leave  at  the 
mill  one-third  of  all  the  lumber  and  shingles  which  should 
be  manu&ctured.    By  an  agreement  endorsed  on  the  above 
instrument,  the  plaintiff  authorized  Jaquish  to  have  a  jack 
made  at  the  expense  of  the  plaintiff.    In  October,  1835,  an- 
other agreement  in  writings  but  n^  under  sealj  was  signed 
by  John  Jaquish,  jun.  whereby,  aAer  reciting  the  former 
agreement  on  his  part  to  put  up  two  shingle  machines  in  the 
mill  of  the  plaintiff,  he  stipulated  as  follows  :  <<  I  do  hereby 
^g°ge»  if  I  do  not  put  up  the  said  shingle  machines  in  the 
said  mill  and  get  them  in  operation  by  the  first  day  of  June, 
1836, 1  will  then  relinquish  the  contract  and  give  up  every 
thing  I  have  done,  and  leave  all  things  on  the  premises,  pro* 
vided  I  shall  be  entitled  to  receive  two-thirds  of  all  the  lum- 
ber sawed  at  the  mill  until  the  said  first  of  June,  1836."    The 
shingle  machines  not  being  erected  and  put  into  operation  by 
the  first  day  of  June,  1836,  the  plaintiff  caused  a  notice  to 
quit  to  be  served  on  John  Jaquish,  jutu  on  the  tenih  day  of 
June.    A  similar  notice  having  two  days  before  been  served 
upon   Cornelius  Jaquish  and  John  W.  Jaquish^  who  were 
made  defendants  jointly  with  John  Jaquish,  jun.  in  this  ac- 
tion, which  was  commenced  shortly  afterwards ;  the  declara- 
tion being  returnable  at  July  term,  1836. 

The  plaintiff  Having  rested,  the  defendant's  counsel  asked 
for  a  nonsuit  on  the  following  grounds :  1.  That  the  suit 
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was  prematurely  bron^^ht  under  the  notice  to  quit ;  2.  That 
the  plaintiff  had  failed  to  show  performance  of  the  stipula- 
tions on  bis  part  as  contained  in  the  contract,  as  to  the  mak* 
ing  of  a  good  road,  &c. ;  3.  That  there  was  no  proof  of  a 
joint  possession  of  the  premises  by  the  defendants  in  the  ac- 
tion ;  and  4.  That  the  second,  agreement  was  void,  being 
without  consideration  and  not  sealed.  The  judge  refused  to 
nonsuit  the  plaintiff.  The  defendants  then  offered  to  prove 
xMi-performance  of  sundry  stipulations  in  the  contract  oa 
the  part  of  the  plaintiff ;  which  evidence  being  objected  to, 
was  rejected  by  the  judge.  The  evidence  of  a  joint  posses- 
sum  of  the  premises  by  the  defendants  resting  in  circumstan- 
ces, the  counsel  for  the  defendants  asked  the  judge  to  require 
the  plaintiff  to  ekct  Against  which  of  the  defendants  he  would 
proceed,  insisting  that  a  joint  possession  had  not  been  shown, 
or  to  nonsuit  the  plaintiff.  The  judge  rdused  to  do  either. 
Whereupon  the  cause  was  summed  up  and  the  jury  found  a 
verdict  for  the  plaintiff  against  all  the  defendants ;  who  now 
moved  for  a  new  trials 

A.  J.  Parker,  for  the  defendants* 

M.  T.  ReynoUsj  for  tbe  plaintiff. 

By  the  Court,  Cowen,  J.  f^f^er  ruling  against  the  de- 
fendants the  minor  objections  raised  in  the  case :  such 
as  that  a  joint  possession  was  not  shown  in  the  defendants, 
and  that  the  evidence  offered  of  non-performance,  by  the 
plaintiff  of  the  stipulations  in  the  first  contract  on  his 
part  agreed  to  be  performed  ought  not  to  have  been  reject- 
ed, the  judge  proceeded  as  follows:]  The  second  agrdt- 
ment  was,  1  think,  valid.  One  objection  raised  on  the  ar- 
gument was.  that  the  agreement  not  being  under  seal,  it 
should  have  expressed  a  consideration.  It  was  evidently 
intended  as  a  modification  of  the  first  agreement  or  lease. 
It  was  signed  by  the  defeodai^t,  John  Jaquish,  jun.  the  origi- 
nal lessee,  and  accepted  by  the  plaintiff  on  account  of  the  de- 
lay and  non-performance ;  perhaps,  of  both  parties.  John 
Jaquish,  jun.  deeming  himself  most  in  fault,  agreed,  on  ac- 
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count  of  his  non-performance,  mentioned  in  his  second  agree- 
ment, to  repair  the  omission  by  a  giren  day,  or  relinquish 
his  original  lease.  He  meant  the  last  contract  should  operate 
as  a  part  of  the  first ;  and  the  motive  or  consideration  is  plain- 
ly enongh  collectable  fromihe  face  of  the  new  contract.  He 
was  to  have  a  share  of  the  lumber  sawed  at  the  mill  in  the 
mean  time,  and  the  plaintiff  had  been  damaged  by  the  breach. 
Here  are  two  concurring  considerations,  the  satisfaction  of 
damage  to  the  plaintiff,  and  a  clear  right  or  benefit  acquired 
by  John  Jaquish,  jun.  It  was  not  necessary  that  these  should 
be  expressly  mentioned  as  the  consideration.  It  is  enough 
that  they  are  obviously  so  in  fact,  from  the  recital  and  nature 
of  the  instrument 

If  the  lease  became  void,  in  consequence  of  not  fulfilling 
the  isecond  agreement,  or,  if  the  latter  operated  as  a  surreur 
defy  the  case  was  not  one  in  which  any  notice  to  quit  was 
necessary.  That  is  never  required  where  the  parties  have 
by  mutual  agreement  fixed  the  terms  on  which  the  lease  is 
to  terminate.  The  lessee  may.  alwajrs  waive  the  right  to  re- 
quire notice ;  and  for  the  same  reason,  the  right  never  arises 
where  a  lease  for  years  expires  by  its  own  limitation,  or  the 
parties  have  otherwise  made  an  end  of  it.  Corweniio  vincit 
legem.  If  a  party  has,  in  any  form,  transferred  all  his  in- 
terest  to  another,  he  is  bound  to  quit  the  possession.  If  he 
do  not,  tin  ejectment  lies  against  him  immediately.  . 

The  important  question  is,  in  what  way  did  the  second 
writing  between  these  parties  operate  ^  Did  it  enure  as  a 
mere  promise,  a  defeasance,  or  modification  of  the  lease ;  or 
was  it  a  surrender  ?  If  a  mere  promise,  ejectment  will  not 
lie  upon  it ;  but  only  an  action  of  assumpsit.  To  warrant 
the  present  action,  therefore,  it  must  have  operated  to  extin- 
guish the  lease,  or  pass  the  interest  of  the  lessee  to  the  plaintiff. 

There  is  no  doubt  that  the  parties  intended  the  second 
instrument  as  a  defeasance ;  but  I  think  they  failed  in  the 
attainment  of  that  object.  The  instrument  is  not  under 
seal ;  and  for  that  reason,  it  is  impossible,  without  a  de- 
parture from  a  long  line  of  direct  and  unbroken  authority, 
to  give  it  effect  as  a  modification  or  defeasance  of  the  lease, 
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which  was  sealed  by  both  parties.  The  cases  of  Laltimore 
V.  Harsen^  14  Johns.  R.  330,  (ind  Dearborn  v.  Cross^  7 
Cowei),  48,  are  relied  on  as  showing  that  iT specialty  may  be 
modified  by  a  simple  contract  between  the  parties.  If  these 
cases  be  maintainable,  and  I  think  they  are,  it  must  be  on 
some  other  ground :  perhaps  that  of  a  contract  for  rescisioQ^ 
executed  and  fully  carried  into  effect ;  not  on  the  single  idea 
of  modification  by  a  parol  contract  executory.  And  they  were 
so  regarded  in  the  subsequent  cases  of  Suydam  v.  Jonea^  10 
Wendell,  180,  184,  Barnard  v.  Darling,  11  id.  28,  30,  and 
Delacroix  v.  Bulkley,  13  id.  71 ,  76.  In  these,  we  have  Mr. 
Justice  Sutherland,  I4r/ Justice  Nelson,  and  Chief  Justice 
Savage,  successively  disi^ vowing  the  doctrine  that  parties  can 
modify  their  agreements  under  i^al,  by  any  subsequent  agree- 
ment without  seal.  And  any  one  will  feel  clear,  on  an  ex- 
amination of  the  books,  that  these  learned  judges  could  have 
done  nothing  less,  without  a  rash  disregard  of  the  very  high- 
est and  best  evidence  which  we  have  of  the  law.  They  ad- 
.  verted  to  the  authorities,  at  the  p^-ges  which  I  liMtve  cited. 
The  same  authorities,  or  nearly  the  same,  wilt  be  found  cited 
and  approved  in  the  following  books :  I  Phil.  Rv.  563,  7th 
Lond.  ed.;  id.  774,  8tb  Lond.  ed.  by  Amos  &  Phillipps; 
Creig  V.  Talbot^  2  Barn.  &  Cress.  179.  In  Braddick  v. 
Thowpson,  8  East,  344,  346,  it  is  said,  "all  the  court  were 
satisfied,  that  the  defendant  could  not  plead  a  collateral  agree- 
ment by  parolj  to  invalidate  a  claim  arising  upon  deed."  It 
is  the  same  whether  the  collateral  agreement  be  in  writing  or 
not ;  fbr  "  in  the  classification  of  contracts,  an  agreement  in 
writing  not  under  seal,  is  denominated  a  parol  contract." 
That  was  said  in  Ford  v.  Campfieldy  6  Halst.  327,  which 
may  be  added  as  another  case  in  point  to  the  question  now 
before  us.  Sifiard  v.  Patterson,  3  Blackf.  353,  357,  is  also 
in  point.  There  Blackford,  J.  said :  /'  There  is  no  principle  of 
the  common  law  better  settled,  than  that  an  agreement  imder 
seal  can  only  be  dissolved  eo  ligamine  quo  ligatur.^*  There 
are  certainly  several  dicta  to  the  contrary ;  some  emanating 
from  learned  judges  of  this  court,  which  led  Mr.  Justice  Nelson 
to  observe,  in  Barnard  v.  Darlings  that  the  cases  seemed  to 
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have  left  the  doctrine  in  a  little  obscurity  and  doubt.  That 
is,  indeed,  true;  nor  are  we  without  direct  authority  against 
it.  .  Deshazo  y.  Lewis^  6  Stew.  &  Port.  91.  Most  of  the 
cases,  however,  supposed  to  bear  ag;ainst  it,  go  no  farther 
than  to  say,  4hat  where  the  agreement  under  seal  is  depart- 
ed from  in  the  mode  or  time  of  its  performance,  and  yet 
the  perfoiixiance  is  accepted  as  satisfactory,  although  an 
action  o{  covenant  will  not  lie,  the  acts  of  the  parties  shall 
be  considered  as  evincing  an  executed  agreement  to  rescind 
the  covenant.  The.  person  sought  to  be  charged  having 
acceded  to  the  departure,  and  equity,  conscience,  and  good 
faith,  therefore,  demanding  that  he  should  make  compensa* 
tion,  th^  law  raises  an  implied  promise  to  pay.  Such  was 
the  case  of  Jkwell  v.  Schroeppel,  4  Cowen,  564,  and  numer- 
ous other  cases  which  are  quite  familiar  ta  the  profession. 
See  Munroe  v.  Perkins^  9  Pick.  298.  The  action  is  purely 
equitable,  being  the  same  in  principle  as  that  for  joioney  had 
and  received.  What  eflfect  the  acceptance  of  an  imperfect 
performance  as  a  substitute  for  a.  literal  one,  .would  have 
upon  an  action  for  a  breach  of  the  covenant  itself^  has  oot, 
that  [  know,  been  adjudged.  In  Jewell  v.  Schroeppel^  it 
appears  there  had  been  a  recovery  in  a  cross  action  for  the 
breach.  But  why  should  not  an  actual  performance  and 
acceptance,  of  the  substituted  perforaiance  operate  as  an 
accord  and  satisfaction  ?  The  inquiry,  however  need  not 
be  pursued. 

The  whole  doctrine  as  to  the  effect  of  the  instrument  now  in 
question,  by  way  of  modifying  the  lease,  indeed  dT  defeasances 
generally,  will  be  found  ip  Shcp.  Touch.  396,.  ch.  22.  The 
very  learned  author  of  that  book  agrees,  that  all  executory 
contracts,  among  which  he  includes  leases  for  years,  may  be 
annulled  by  a  defeasance,  which  he  says  may  be  and  usual- 
ly is  executed  subsequent  to  the  instrument  which  it  is  in- 
tended to  defeat.  But. then  he  lays  down  the  requisite, 
without  qualification,  "  that  the  defeasance  he  made  eodem 
modoy  as  the  thing  to,  be  defeated  is  created  ;  for  if  the  ob- 
ligee by  word  only  discharge  the  obliger,  or  grant  not  to 
sue.hini,  this  will  not  defeat  the  obligation  ;  it  must  be  by 
deed  therefore  as  the  former  was."    By  adopting  the  au- 

Vol.  XXI.  80 
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thor's  remarks,  we  take  the  most  favoi'able  view  for  the 
plaintiff  in  the  case  at  bar ;  for  the  author  tells  us  in  the 
same  chapter,  that  a  defeasance  subsequent  is  confined  to 
contracts  executory ;  whereas,  contracts  executed  can  be 
touched  only  by  a  defeasance  cotemporary  with  the  origi- 
nal deed,  and  making  a  part  of  it.  It  is  well  known  that  in 
the  time  of  Mr.  Justice  Doderidge,  to  whom  the  Touchstone 
is  ascribed,  leases  for  years  had  not  entirely  ceased  to  be 
considered  as  merely,  executory  contracts,  defeasible  by  the 
lessor  in  despite  of  the  lessee.  Since  they  have  come  to  be 
regarded  more  as  contracts  executed,  and  carrying  an  in- 
terest in  possession,  it  may  be  well  doubted  whether  a  de- 
feasance subsequent  may  be  predicated  of  them.  In  Creig 
▼.  Talhot^  where  sealed  bonds  of  submission  to  arbitrators 
were  held  capable  of  a  modification  by  a  tsealed  contract 
subsequent,  postponing  the  time  of  hearing;  Holroyd,  J.  said, 
"  The  distinction  is  between  things  vested  and  things  execu- 
tory^  as  in  a  feoffment  of  lands.  There  the  estate  is  vest- 
ed in  the  .feoffee,  and  therefore  (he  condition  is  void.  But 
a  bond  is  ^executory,  and  may  be  defeated  at  any  time  by 
deed,  although  not  executed  at  the  same  time  with  the 
bond.  Again  ;  the  second  agreement  of  Jaquish  is  not  ex- 
pressed 90  as  very  clearly  to  declare  that  the  lease  should 
be  void,  if  the  machines  were  not  completed  by  the  time. 
He  merely  agrees  thus :  *<  If  I  do  not  put  up  the  said  shin- 
gle machines,  &c.,  by  the  1st  day  of  June,  1836, 1  will  then 
relinquish  the  contract,  [lease,]  and  give  up  every  thing," 
d&c.  Taking  the  whole  together,  however,  if  it  had  a  sea], 
I  agree  we  should  regard  it  as  indicating  an  intent  that  a 
failure  should  operate  as  a  defeasance,  and  then  we  ought 
possibly  give  it  effect  accordingly.  But  the  want  of  a  seal 
is  an  insurmountable  obstacle.  When  the  time  came,  the 
lessee  refused  to  surrender  the  premises,  and  kept  possession. 
The  second  agreement  thus  failing  to  operate  as  a  de- 
feasance, the  next  question  is,  whether  it  could  operate  as  a 
contingent  surrender^  it  being  in  the  nature  of  a  re-demise. 
There  is  no  doubt  that  either  a  surrender  or  demise  may  be 
tfected  by  a  simple  writing  not  sealed.  Magennis  v«  Mac- 
Cullogh,  Gilb.  Eq.  Cas.  236,  6.    Co.  Litt.  338,  a.  note  (1). 
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Farmer  v.  Rogers  2  Wils.  26.    The  operative  words  of  a 
surrender  are, ''  bath  surrendered,  granted  and  yielded  up." 
2  Black.  Comm.  326.    Co.  Litt.  337,  b.    Woodf.  Land,  and 
Ten.  185,  Lond..ed.  of  1804,    There  is  no  doubt,  houreverJ 
that  a  surrender  may  be  effected  by  equivalent  words ;  and 
when  complete  it  is  as  it  were  a  re-demise.    Woodf.  Land, 
and  Ten.  ed.  before  cited,  186.    Perk.  §  607.    It  may  be 
made  upon  condition;  that  is,  to  become  void- upon  condi- 
tion.   Perk,  i  624.    And  though  no  ease  goes  sp  far  a^  to 
say  that  a  surrender  may  be  made  to  become  good  upon 
condition  precedent,  yet  there  seems  to  be  no  objection  to 
that  in  principle,  if  the  interest  surrendered  be  not  a  free- 
hold.   That  cannot  in  general  be  granted  so  as  to  take  ef- 
fect in  futuro  ;  but  a  term  for  years  can.    The  surrender 
of  a  term  to  operate  in  futuro  is  equally  free  of  the  objec- 
tion.   Contracts  of  parties,  whether  by  deed  or  otherwise, 
shall  always  take  effect  according  to  their  real  intent,  if  that 
be  possible  consistently  with  the  rules  of  law.    In   Whit- 
lock  V.  Borion^  Cro.  Jac.  91,  Mary  Milton,  by  indenture  be- 
tween  her   and  the  defendant,  covenanted,  granted    and 
agreed,  that  the  defendant  should  and  might,  have,  hold  and 
enjoy,  from  and  after  the  death  of  E.  W.,  the  moiety  of 
certain  lands  for  sixty  years,  &c.    And  it  was  held  that  these 
were  apt  words  to  make  a  lease  for  years,  and  mig^t  ^nure 
as  a  lease  in  futuro.    Richards  v.  Sely,  2  Mod.  79,  is  a  like 
case.    And  there,  Maynard,  Serj.  conceded  that  the  word 
<<  covenant"  would  of  itself  make  a  lease,  which  is  adopted 
and  repeated  in  Woodf.  Land,  and  Ten.  7,  Lond.  ed.  1804. 
The  latter  author,  at  p.  6,  says  it  is  a  general  rule,  "  that 
whatever  words  are  sufficient  to  explain  the  intent  of.  the 
parties,  that  one  shall  divest  himself  of  the  possession,  and 
the  other  come  into  it,  for  such  determinate  time,  whether 
they  run  in  the  form  of  a  .license,  covenant  or  agreement^ 
are  of  themselves  sufficient ;   and  will,  in  construction  of 
law,  amount  to  a  lease  for  years,  as  effectually  as  if  the 
most  proper  and  pertinent  words  had  been  made  use  of  for 
that  purpose.     Otherwise  of  the  most  apt  words,  if  they ' 
appear  to  be  only  preparatory  to  a  future  lease  to  be  made. 
Bac.  Abr.  Leases,  d&c.  (K),  S.  P.     We  have  seen  that  Wood* 
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fall,  in  another  place,  speaks  of  a  surrender  operating  as  of 
the  nature  of  a  re-demist.  Suppo^  the  owner  of  land 
promises  another  in  writing,  for  good  consideration,  that  on 
the  other  paying  so  much,  he,  the  owner,  will  relinquish 
and  give  up  the  land  to  the  promisee  for  ten  years  at  such 
a  rent  Is  there  a  doubt,  that  on  paying  the  money,  the 
promisee  might  enter  or  bring  ejectment  as  a  lessee?  I 
should  think  not.  The  case  at  bar  is  quite  as  strong ;  for 
the  lessee  agrees  that  if  he  fail  to  perform,  he  will  relinquish 
his  lease  and  give  up  every  thing.  No  .farther  act  is  spoken 
of.  The  meaning  was  to  annul  and  render  the  lease  inope- 
rative: and  although  it  could  not  enure  as  a  defeasance  or 
as  a  demise,  yet  it  may,  I  think,  enure  and  take  effect  as  a 
surrender,  on  the  contingency  happening.  Test  the  case 
by  the  rule  in  Woodfall.  Can  any  one  doubt  that  the  les- 
see ifttended  to  divert  himself  of  the  possession,  and  let  the 
lessor  take  it  for  the  whole  remaining  term  of  the  lease  ? 
In  this  view  the  verdict  at  the  circuit  is  sustainable,  and  a 
new  trial  must  be  denied. 

New  trial  denied. 


NoRTH^S  ADMINISTRATORS  VS.   PePPER. 

WHere  there  is  a  covenant  for  the  sale  and  purchase  of  a  farm,  the  convey- 
ance to  be  made  and  the  coosideration  to  be  paid  at  a  future  day,  if  previ- 
ous to  the  stipulated  day  the  purekater  gives  notice  to  the  vendor  that  he 
has  made  up  his  miud  to  abandon  the  contract  and  not  accept  a  deed,  it 
is. enough  to  support  an  action  of  covenant  by  the  vendor  to  allege  such 
notice,  and  it  is  not  uec'essary  in  such  case  to  aver  a  tender  of  a  deed  or 
readine$$  to  'perform. 

Id  an  action  agftinet  the  purchaser,  the  averment  of  the  executton  of  a  deed, 

-.  notice  to  the  purchaser  and  a  demand  of  performance  on  his  part  is  equivalent 
to  an  averment  of  tender  of  the  deed. 

It  seems,  that  in  such  cases  it  is  only  necessary  to  aver  a  readineu  to  per- 
form,  and  that  a  tender  of  the  deed  need  not  be  aHeged. 

Nor  is  it  necenary  that  the  plaintiff  should  allege  that  he  had  title  to  the 
premises  agreed  to  be  conveyed ;  if  such  defence  exists  ft  must  be  shown  by 
plea. 
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DsMURRCR  to  declaration.  The  plaintiffs  in  the  first 
count  of  the  declaration  set  forth  an  agreement  under  seal 
between  the  intestate,  Robert  Norths  and  the  defendant, 
Elijah  Pepper^  bearing  date  15th  December,  1837,  where- 
by the  intestate  agreed  to  sell  and  convey  to  the  defendant 
-a  farm  for  the  sum  of  $3200,  and  that  en  the  first  day  of 
May^  then  next,  lie  would  execute  to  the  defendant  a  proper 
<M>nveyance  of  the  farm  in  fee,  containing  a  general  war- 
ranty and  the  usual  full  covenants;  and  the  defendant 
agreed  on  the  first  day  of  May,  on  the  exectition  of  the  con- 
veyanoe,  \xi  pay  the  above  sum.  Fpr  the  faithful  perform- 
ance of  which  agreements,  the  parties  bound  themselves 
each  to  the  other,  in  the  sum  of  $500,  which  were  declared 
liquidated  damages.  The  plaintiffs  aver  that  on  the  sixth 
day  of  January^  1838,  the  defendant  gave  notice  in  writing 
to  the  intestate,  that  he  had  made  up  his  mind  not  to-  take 
his  farm^  and  that  the  defendant  had  ever  since  wholly  fail- 
ed to  perform  the  agreement  on  his  part,  and  had  not  paid  the 
liquidated  damages.  In  the  second  couflt  after  setting  forth 
the  agreement,  the  plaintiffs  aver  that  the  intestate  in  his 
lifetime  executed  a  conveyance  in  fee  of  the  farm  to  the 
defendant,  containing  the  covenants  as  specified  in  the 
agreement ;  and  the  intestate  in  his  lifetime^  and  the  plain- 
tiffs his  administrattors,  since  his  deaths  had  the  deed  ready  to 
be  delivered  to  the  defendant  on  the  first  day  of  May,  1838, 
and  ever  since,  on  receiving  fronl  the  defendant  the  contract 
price ;  and  that  the  intestate  in  his  lifetime,  and  the  plain- 
tiffs, administrators  as  aforesaid;  since  his  death  have  at  all 
times  been  ready  and  willing  to  perform  and  fulfil  all  things 
in  the  agreement  contained,  on  the  part  of  the  intestate  to 
be  performed  and  fulfilled,  and  to  execute  and  procure  to 
be  executed,  such  conveyance  on  the  first  day  of  May,  I83S, 
and  since  on  receiving  the  contract  price ;  and  although 
the  defendant  had  notice  of  the  premises  and  was  requested 
by  the  intestate  in  his  lifetime,  and  by  the^  plaintiffs,  admin- 
istrators as  aforesaid,  since  his -death,  to  pay  the  said  sum  of 
$3200  upon  the  execution  of  such  conve3rance,  yet  the  de- 
fendant had  not  paid  the  said  sum  of  $3200,  nor  the  sum  6f 
$500.    The  plaintiffs  then  allege  the  granting  of  letters  of 
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administratioti  toihemy  on  the  thirteenth  day  of  April,  1838, 
iind  conclude  in  the  usual  form.  To  this  declaration  the 
defendant  interposed  a  general  demurrer^  and  assigned  as 
special  causes,  the  following  :  I.  That  it  is  not  alleged  iii 
the  first  or  second  count  that  the  intestate  or  his  heirs,  &c. 
i  were  the  owners  of  the  premises  to  be  conveyed,  and  had 
good  right  to  convey ;  2.  That  it  is  not  alleged  in  the  first 
count  that  the  intestate  or  his  heirs,  &c.,  have  at  any  time 
been  ready  and  willing  to  perform  the  agreement ;  3«  That 
the  second  count  is  incongruous,  in  stating  that  the  intestate 
had  the  deed  ready  to  be  delivered  on  the  first  day  of  May, 
and  that  letters  of  administration  were  granted  to  the  plain- 
tiffs on  the  thirteenth  day  (f  April  preceding ;  and  4«  That 
the  plaintifis  show  no  authority  in  themselves  to  deliver  the 
4eed  after  the  death  of  the  intestate,  nor  allege  any  matter 
showing  why  the  title  to  the  premises,  the  subject  matter  of 
the  agreenient,  on  the  death  of  the  intestate  (fid  not  descend 
to  his  heirs  at  law. 

H.  Stpift,  for  the  defendant. 

H.  M.  Romeyn,  for  the  plaintiffs. 

By  the  Court,  Nelson,  Ch.  J.  In  the  first  count  there  is 
no  averilient  of  a  tender  of  the  deed,  or  readiness  to  deliver 
it ;  but  it  is  averred  that  before  the  first  day  of  May,  to  wit, 
on  6th  January  preceding,  the  defendant  by  writing  gave  no- 
ticetothe  plaintiff  that  he  had  determined  not  to  take  his 
fari^i,  had  abaqdoned  the  agreement  and  Tefused  to  perform* 
&c.  Upon  well  settled  rules  of  pleading,  this  dispensed 
with  an  ofer  or  readiness  to  perform  on  the  part  of  the 
plaintiff,  as  it  showed  that  such  step  would  have  been  but 
an  idle  ceremony.  1  ChiUy,  318.  ^  Dougl.  684.  1  T.  R. 
683.  6  Cowen,  606.  Concedin^that  the  defendant  might 
recall  this  discharge  of  performance  before  the  time  for  the 
execution  of  the  deed,  he  must  set  it  up  by  way  of  plea ;  or 
on  a  denial  of  the  alleged  rescindment,  he  might,  I  think, 
give  it  in  evidence  at  the  trial,  and  thns  disprove  the  dis- 
charge in  legal  effect.    But  unless  he  avails  himself  of  the 


ALBANY,  OCTOBER,  1839.         *  639 

North's  adm'ra  ▼.  Pepper. 

locus  penitenticB  in  some  wny^  it  is  clear  that  proof  of  the 
averment  in  the  declaration  would  dispense  with  perform- 
ance on  the  part  of  the  plaintiff. 

The  second  count  avers  the  execution  of  a  deed  agree- 
ably to  the  terms  pf  the  covenant,  ready  to  be  delivered  to 
the  defendant  at  the  stipulated  time ;  also  that  notice  was 
given  to  him,  demand  of  the  money  and  refusal.  This  is 
abundantly  sufficient,  as  it  is  substantially  an  averment  of  a 
tender,  and  refusal  to  perfdrm.  The  better  opinion  seems 
to  be,  that  it  is  enough  to  aver  a  readiness  to  perform^  as 
under  it  an  actual  tender  would  be  required  in  proof,  if  es- 
sential to  maintain  the  action.  Rawson  v.  Johnson^  1  East, 
803.  2  Bos.  &  Pull.  448.  1  Saund.  320,  (<j).  2  id.  362, 
{z).    1  Ohitty,  318.    6  Johns.  R,  179. 

it  is  said  the  plaintiff,  in  cases  like  this,  should  aver  title 
in  himself  at  the  time  of  conveyance.  This  has  been  done 
here,  if  the  covenant  on  the  pbrt  of  the  intestate  implies  so 
much.  Besides,  the  defendant  may  r«dse  the  question  by 
putting  in  the  proper  plea.     17  Wendell,  376. 

It  is  further  urged,  that  the  readiness  to  deliver  the  deed 
by  the  plaintiffs^  who  are  administrators,  as  s^t  forth  in  the 
second  count,  shows  no  authority  on  their  part  to  deliver  it. 
This  averment,  as  it  respects  the.plaintiffs,  may  be  rejected 
as  surplusage,  as  the  count  is  complete  without  it ;  the  testa- 
tor having  done  every  thing  necessary  to  give  the  right  of 
action.  ' 

Judgment  for  plaintiff.' 
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Howes'  executor  iv.  .Woodruff. 

An  9greemeDt  in  writing  entered  int<)  in  1822,  to  pay  a  sum  eertain  with  in- 
terest from  1  July,  18 1€,  after  dedueting  tbereftom  a)l  equitable  set-ofis ; 
the  parties  stipulating  at  tie  same  time,  y^cd  it  ahould  be  convenient  to 
make  a  final  settlement,  that  t^e  agreement  then  entered  into  might  bo 
taken  up  by  giving  a  judgment  a(  the  optien  of  the  debtor»  will  not  support 
an  action  either  upon  the  original  indebtedness,  or  upon  the  new  obligation 
where  the  creditor  does  not  commence  his  fiuit  until  after  the  lapse  of  six 
yean  and  a  plea  of  the  statute  of  limitations  vs  interposed.  . 

^  ^  '     . 

This  waa  an  action  of  aseumpsiij  tried  at)  the  Livingston 
circuit  in  March,  1836,  before  the  Hon.  Addison  G^RDMERy 
then  one  of  the  circuit  judges. 

The  defendant  pleaded  non*assumpsit  and  th£  statute  of 
limitations.  The  plaintiff  gave  in  evidence  a  paper  signed 
by  the  defendant  as  follows:  <<  August  6,  1822.  This  day 
settled  with  John  Van  Fossen,  one  of  the  executors  of  Wm. 
Howes,  deceased,  {ind  found  due  the  estate  of  said  Howes, 
as  appears  from  the  books  and  papers  in.  the>  hands  of  said 
executor,  $340  36  and  interest  from  July  1,  1816^  which  I 
agree  to  pay  said  Van  Fossen,  after  deducting  therefrom  the 
amount  of  suoh  equitable  accounts  or  offsets  a^  I  may 
have  against,  said  deceased."  On  the  back  of  this  paper 
was  an  endorsement  signed  by  both  parties  as  follows :  ''It 
is  hereby  agreed,  that  whenever  il  is  ^convenient  to  make  a 
final  settlemetit  of  the  account  for  which  the  within  note 
was  conditionally fgiven,  that  the  said  note  may  be  taken  up 
by  giving  a  judgment  at  the  discretion  of  the  signer."  On 
the  28th  and  29th  of  December,  1836,  the  plaintiff  prfsent- 
ed  these  papers,  together  with  various  papers  said  to  be  the 
basis  of  the  account  on  the  part  of  the  estate,  to  the  defend- 
ant, and  demanded  of  him  a  fulfilment  of  the  contract.  The 
defendant  produced  no  account  as  ,a  set-off— but  said  his 
papers  were  scattered  and  gone,  and  he  owed  the  plaintiff 
nothing.  The  plaintiff  commenced  this  suit  in  January  term, 
1836,  and  on  the  argument  of  the  case  insisted  that  the  two 
instruments  must  be  construed  tpgether  as  making  one  con- 
tract— that  the  liability  of  the  defendant  was  contingent,  and 
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that  no  right  of  action  accrued  until  the  demand  of  a  final 
sef  tiement.  Verdict  for  the  plaintiff  for  981 1  38,  the  amount 
mentioned  in  the  contract,  with  interest  from  1816,  subject 
to  the  opinion  of  the  court  on  a  case,  with  leave  to  either 
party  to  turn  the  same  into  a  special  verdict  or  bill  of  ex- 
ceptions. 

/.  A.  Spencer^  for  the  plaintiff. 

O.  Hastings  ^  M.  T.  Reynolds^  for  defendant. 

By  the  Courts  Bronson,  J«  The  plaintiff  is  right  in 
saying  that  both  of  these  instruments  must  be  construed  to- 
gethei;  as  making  one  contract  or  stipulation  ;  but  he  is 
wrong  in  contending  that  the  right  of  action  did  not  accrue 
until  the  demand  of  a  final  settlement.  The  good  sense  of 
the  transaction  seems  to  be  this :  Howes,  the  testator,  and 
the  defendant  had  had  dealings  with  e^ch  other,  on  which 
a  balance  w^s  supposed  to  be  due  to  the  testator.  These 
dealings  had  probably  terminated  as  far  back  as  1816,  for 
the  defendant  agreed  to  pay  interest  from  that  time.  In 
1822,  the  statute  of  limitations  had  nearly  or  quite  run,  and 
the  executor  wanted  such  a  promise  or  acknowledgment  as 
would  save  the  claim  from  the  operation  of  the  statute. 
For  some  reason,  the  parties  only  examine  one  side  of  the 
account ;  probably  the  defendant  was  not  prepared  at  that 
time  to  exhibit  his  demands.  The  parties  sit  down  and 
find  that  the  testator's  side  of  the  account  amounted  to 
$340  33,  and  that  sum,  after  deducting  his  set-off,  the  de- 
fendant agreed  to  pay.  It  was  added,  that  whenever  it 
should  be  convenient  to  make  a  final  settlement  of  the  ac- 
count, the  defendant  might  take  up  the  note  on  giving,  a 
judgment.  Nothing  further  is  done  until  after  the  statute 
of  limitations  had  more  than  twice  run  upon  the  new  pro- 
mise, and  then  the  plaintiff  demands  a  final  settlement,  and 
brings  this  action.  It  cannot,  I  think,  be  maintained  with- 
out proving  a  new  promise  or  acknowledgment  within  the 
last  six  years  before  suit  brought. 
Vol.  XXI.  81 


642  .  CASES  IN  THE  SUPREME  COURT. 

Howe's  ez*r  v.  Woodrufl! 

The  original  cause  of  action  was  neither  extinguished  nor 
suspended  by  the  arrangement  in  1822.  The  plaintiff 
might  have  sued  the  next  day,  and  used  the  new  promise  or 
acknowledgment,  both  as  an  evidence  of  the  extent,  of  his 
demand,  and  as  an  answer  to  the  statute,  had  it  been  plead- 
ed.  The  defendant  might  have  produced  his  set-off  and 
had  it  allowed  ;  but  he  would  have  had  no  other  answer  to 
the  action.  It  is  impossible  to  maintain  that  the  right  to 
sne  upon  the  original  cause  of  action  Was  suspended  for  a 
moment  by  the  partial  adjustment  in  1822. 

The  plaintiff  seeks  to  avoid  this  difficulty  by  counting  on 
the  new  promise  as  a  new  and  independent  contract.  It  is 
not  entirely  clear  that  a  good  count  can  be  framed  on  that 
instrument.  It  is  rather  an  acknowledgment  of  liability 
upon  a  prior  contract,  than  a  distinct  independent  under- 
taking. But  waiving  this  consideration,  the  plaintiff  has,  in 
declaring,  put  a  wrong  construction  on  the  contract.  He 
treats  it,  in  effect,  as  an  undertaking  on  the  part  of  the  de- 
fendant to  make' a  final  settlement  token  required  to  do  so  by 
the  plaintiff.  Now,  I  think,  there  was  no  promise  to  make 
a  final  settlement  at  any  time.  The  promise  was,  to  pay 
the  specified  sum^  or  so  much  as  should  remain  after  allow- 
ing  the  set-off.  The  defendant  reserved  the  right  to  bring 
in  his  claims,  and  he  also  reserved  the  privilege  of  substi-^ 
tuting  a  judgment  for  the  note  (as  it  was  called)  whenever, 
or  t^a  final  settlement  should  be  made. 

But  suppose  there  was  a  promise  to  settle,  it  was  not  an 
undertaking  to  do  so  when  required  hy  the  plaintiff.  The 
language  is,  ^-whenever  it  is  convenient  to  m&ke  a  final  set- 
tlement." The  legal  effect  of  such  a  stipulation,  is,  I  think, 
that  the  act  shall  be  done  within  a  reasonable  time.  It  can- 
not mean  that  the  thing  shall  be  done  on  the  demcmd  of  the 
partj^i  for  then  he  might  demand  immediately,  and  before  a 
proper  time  had  elapsed.  ''  Convenient,"  as  here  used  must 
mean  such  a  time  for  doing  the  act,  as  under  all  the  circum- 
stances of  the  case  should  be  reasonable. 

If  the  plaintiff  had  counted  upon  a  promise  to  settle  with- 
in a  reasofiable  tirne^  or  if  such  was  the  legal  effect  of  the 
undertaking,  the  statute  had  twice  run  after  that  reasonable 
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time  had  elapsed^  before  this  action  was  brought.  Until 
something  appears  to  the  contrary,  we  cannot  say  that  more 
than  a  month  or  two  was  necessary  for  a^usting  a  small 
amount  like  this,  and  more  than  13  years  had  elapsed  before 
suit  brought. 

The.  plaintiff's  case  rests,  I  think,  on  the  common  counts. 
He  is  thrown  back  upon  the  original  cause  of  action,  which 
seems  to  have  accrued  about  23  years  ago.  He  has  an  ac- 
knowledgment or  new  promise  in  1822,  but  the  statute  has 
run  upon  that,  and  the  action  cannot  be  maintained. 

Judgment  for  defendant. 

\^ — ^ '. — 


Bank  op  Utica  vs.  Bender. 

Notice  of  noD-payment  tent  per  mail  to  the  place  dengDated  by  the  drawer  of 
an  accommodation  bill  of  exchange,  for  whoee  benefit  the  bill  was  discount* 
ed,  as  the  reeidemee  of  the  endorser,  ia  sufficient  to  charge  the  endoner, «!- 
though  ha  in  fact  reside  in  another  town,  and  recehres  his  papers  at  a  poa 
office  In  still  another  town. 

All  that  can  be  required  of  the  holder  of  paper  in  such  case  is,  reae&nable  diH" 
genee,  in  making  inquiry  as  to  the  residence  of  the  endorser ;  and  the  holder 
in  this  case  having  received  information  from  an  individual  in  whom  the  en- 
dorser reposed  so  much  confidence  as  to  become  his  surety  for  the  pajrment 
of  a  debt,  it  wae  held,  that  he  had  done  all  that  could  be  demanded  of  him. 

What  is  reaoonable  diligence  in  cases  of  this  kind,  where  there  is  no  dispute 
as  to  the  facts  of  the  case,  is  a  queetion  of  law. 

This  was  an  action  of  assumpsit,  tried  at  the  Oneida  cir; 
cuit  in  October,  1838,  before  the  Hon.  Philo  Gridley,  one 
of  the  circuit  judges. 

The  action  was  against  the  defendant  as  endorser  of  a 
bill  of  exchange  for  ^1000,  dated  at  Chittenango,  February 
27th,  1838,  drawn  by  Henry  H.  Cobb,  on  Sanford  Cobb  of 
Albany,  and  payable  to  the  order  of  the  defendant,  at  the 
Commercial  Bank  of  Albany,  four  months  after  date.  The 
defendant  was  an  accommodation  endorser,  and  the  draft 
was  discounted  by  the  plaintiffs  for  the  benefit  of  the 
drawer.      Under  the   defendant's  name  as  endorser,  was 
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written  CAittenanffo,  and  notice  of  depandand  non-pay- 
ment of  the  draft  was  sent  by  mail,  directed  toihe  defendant, 
at  that  place.  The  defendant  resided  at  the  time,  and  had 
for  twenty  years  before,  in  the  town  of  Manlius^  and  he  re- 
ceived his  letters  and  papers  at  the  Hartsville  post  office, 
which  is  in  that  town.  Hartsville  is  three  miles  west  of 
Chittenango,  and  the  defendant  lives  a  mile  tmd  a  half  south 
from  Hartsville,  and  three  miles  from  Chittenango.  Cobb^ 
the  drawer,  bad,  before  his  failure,  done  a  good  dedl  of  busi- 
ness with  the  plaintiffs.  The  usual  custom  at  the  bank  was, 
to  inquire  of  the  person  presenting  paper  for  discount,  the  re-^ 
sidence  of  the  endorser,  and  to  note  it  down  in  pencil,  under 
his  name,  and  this  custom  was  well  understood  by  Cobb,  the 
drawer.  The  word  ChittenangOj  under  the  defendant's 
name  on  this  draft,  was  in  the  hand-writing  of  Cobb,  the 
drawer.  The  plaintiffs  did  not  know  the  defendant,  nor 
where  he  lived  ;  no  inquiry  as  to  his  residence  was  made  at 
the  time  the  draft  was  protested,,  because  Chittenango  h^id 
been  written  by  the  drawer  under  the  defendant's  name. 
The  judge  held  the  evidence  sufficient  to  charge  the  defen- 
dant as  endorser,  and  directed  the  jury  to  find  a  venUct  for 
the  plaintiffs.    Exception,  and  verdict  for  plaintifis. 

/.  A.  Spencer f  for  defendant. 

W.  C  Nayesy  for  plaintiffs. 

By  the  Court,  Bronson,  J.  When  the  facts  are  all  as- 
certained, what  is  reasonable  diligepce  is  a  question  of  law. 
"  This. results,"  said  Spencer,  J.  in  Bryden  v.  Bryden,  11 
Johns.  R.  187,  "  from  tiie  necessity  of  having  some  fixed  le- 
gal standard,  by  which  men  may  not  only  know  the  law,  but 
be  protected  by  it."  Bayley  on  Bills,  142, 144,  and  notes. 
The  judge  was  not  requested  to  submit  the  question  of  due 
diligence  to  the  jury ;  but  had  it  been  otherwise,  he  was 
right  in  treating  it  as  a  question  of  law,  there  being  no  dis- 
pute about  the  facts. 

Was  there  reasonable  diligence  in  endeavoring  to  ascer- 
tain the  place  to  which  the  notice  should  be  directed?    Not 
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knowing  where  the  defendant  lived,  the  plaintiffs  inquired  of 
the  drawer,  for  whose  accommodation  the  bill  was  discount- 
ed, and  relying  upon  the  information  given  by  him,  they 
sent  the  notice  to  ChUtenofig-Oj  when  it  should  have  been 
sent  to  Manlitis  or  HartsviUe.  This  is  not  like  the  case  of  the 
Catskill  Bank  v.  S/aU,  Jo  Wendell,  364,  affirmed  in  error, 
18  id.  466 ;  for  there  the  person  who  took  the  note  to  the 
bank,  and  gave  the  information  on  which  the  notice  was 
misdirected,  was  the  agerU  of  the  endorser $^  and  they  had 
no  right  to  complain  that  credit  had  been  given  to  what 
was,  in  effect  their  own  representation. 

But  I  am  unable  to  distinguish  this  from  the  case  of  the 
Bank  of  Vtiea  v.  Davidson^  6  Wendell,  687.  This  was  an 
action  against  the  endorser  of  a  note  which  had  been  dis- 
counted.for  the  accommodation  of  the  maker,  and  the  no- 
tice of  protest  was  sent  to  Bainbridge^  when  it  should  have 
been  sent  to  MasonvUley  where  the  endorser  lived.  The 
person  who  took  the  note  to  the  bank,  and  gave  the  informa- 
tion on  which  the  plaintiffs  acted,  was  the  agent  of  the 
maker^  and  it  was  held  that  there  had  been  due  diligence, 
and  judgment  was  rendered  for  the  plaintiffs.  Sutherland, 
justice,  mentions  the  fact  that  the  note  was  do^eci  at  Bain- 
bridge,  where  the  notice  was  sent,  and  that  the  endorser  had 
but  recently  removed  from  that  place ;  but  the  case  was 
put  mainly  on  the  ground,  that  the  plaintiffs  had  a  right  to 
rely  on  the  information  given  by  the  agent  of  the  maker 
when  the  note  was  discounted.  In  the  case  at  bar,  notice 
was  directed  to  the  place  where  the  bill  purports  to  have 
been  dravm  ;  and  the  only  difference  between  this  an|i  the 
case  of  the  Bank  of  Utica  v.  Davidsort.,  consists  in  the 
single  fact,  that  the  endorser  of  this  bill  had  never  lived  at 
C/hittenango.  That  does  not,  I  think,  furnish  a  sufficient 
ground  for  a  solid  distinction  between  the  two  cases. 

How  does  the  question  stand  upon  principle  ?  It  is  not 
absolutely  necessary  that  notice  should  be  brought  home  to 
the  endorser,- nor  even  that  it  should  be  directed  to  the 
place  of  his  residence.  It  is  enough  that  the  holder  of  a 
bill  make  diligent  inquiry  for  the  endorser,  and  acts  upon 
the  best  information  he  is  able  to  procure.    If  after  doing 
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80,  the  notice  fail  to  reach  the  endorser,  the  misfortune  falls 
on  him,  not  on  the  holder.  There  must  be  ordinary  or  rea- 
sonable diligence — such  as  men  of  business  usually  exer- 
cise when  their  interest.depends  upon  obtaining  correct  in- 
formation. The  holder  must  act  in  good  faith,  and  not  give 
credit  to  doubtful  intelligence  when  better  could  have  been 
obtained. 

Now,  what  Was  done  in  this  case?     The  plainliffii  in- 
quired of  Cobb,  the  drawer  of  the  bill,  who  would  of  course 
be  likely  to  know  where  bis  accommodation  endorser  lived. 
They  saw  that  the  defendant,  by  lending  his  name,  had 
evinced  his  confidence  in  the  integrity  of  the  drawer ;  and 
so  far  as  appears,  nothing  had  then  occurred  which  should 
have  led  the  plaintiffs,  or  any  prudent  man,  to  distrust  the 
accuracy  of  Cobb's  statements  concerning   any  matter  of 
fact  within  his  knowledge.    He  professed  to  be  able  to  give 
the  desired  information,  and  his  answer  was  unequivocal. 
If  Cobb  was  worthy  of  being  believed,  there  was  no  jea- 
son  for  doubt  that  the  endorser  resided  at  Chittenango. 
The  plaintiffs  confided  in  the  information,  and  acted  upon  it. 
But  it  is  said  that  Cobb  had  an  interest  in  giving  false 
information  for  the  purpose  of  protecting  his  accommoda- 
tion endorser,  and  consequently  that  the  plaintiffs  should 
not  have  trusted  to  his  statement.    He  certainly  had  no  legal 
interest  in  the  question.    If  the  bill  was  not  accepted  and 
paid  by  the  drawee,  Cobb,  as  the  drawer,  was  bound  to 
pay  and  take  it  up  from  the  holder ;  and  if  the  endorser  was 
charged,  Cobb  was  bound  to  see  him  indemnified.    In  a 
legal  point  of  view,  it  was  wholly  a  matter  of  indifference 
to  him  whether  notice  of  the  dishonor  of  tho  bill  should  be 
brought  home  to  the  endorser  or  not.    Before  any  thing 
can  be  made  out  of  the  objection,  we  must  say  that  the 
plaintiffs  were  bound  to  suspect  that  Cobb,  when  he  present- 
ed the  bill,  intended  to  commit  a  fraud ;  that  he  was  obtain- 
ing a  discount  upon  a  draft  which  he  knew  would  not  be 
paid,  either  by  the  drawee  or  by  himself ;  that  the  money 
was  to  be  lost  to  some  one,  and  that  he  preferred  the  loss 
should  fall   on  the  holder  rather  than  the  endorser ;  and 
consequently,  that  he  would  give  false  information  concern- 
ing the  proper  place  for  directing  notice.    It  is  quite  evi* 
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dent  that  the  plaintiffs  entertained  no  such  suspicion  ;  for  if 
they  had,  they  would  neither  have  confided  in  the  statements 
of  Cobb,  nor  would -they  have  loaned  him  the  money.  I 
think  they  were  not  bound  to  believe  that  a  fraiid  was  in- 
tended. There  was  nothing  in  the  circumstances  of  the 
case  calculated  to  induce  such  a  belief  in  the  mind  of  any 
man  of  ordinary  prudence  and  foresight.  This  was  an  every 
day  business  transaction,  where  men  must  of  necessity  re- 
pose a  reasonable  degree  of  confidence  in  each  other,  and 
no  one  can  be  chargeable  with  a  want  of  diligence  for 
trusting  to  information  which  would  usually  be  deemed  sat- 
isfactory among  business  men.  If  there  was  any  ground 
whatever  for  suspecting  fraud  on  the  part  of  Cobb,  it  was,  to 
say  the  least,  very  slight,  and  was  fully  counterbalanced  by 
the  fact,  that  the  defendant  had  testified  his  confidence  in 
Cobb  by  lending  his  name  as  endorser.  The  plaintiffs  have, 
I  think,  lost  nothing  by  trusting  to  information  derived  from 
the  drawer  of  the  bill,  instead  of  seeking  it  from  some  other 
individual. 

The  case  then  comes  to  this.  The  plaintiffs  applied  for 
information  to  a  man  \irorthy  of  belief,  and  who  was  likely 
to  know  where  the  endorser  lived.  They  received  such  an 
answer  as  left  no  reasonable  ground  for  doubt  that  Chitte- 
nango  was  the  place  to  which  the  notice  should  be  sent.  I 
think  they  were  not  bound  to  push  the  inquiry  further.  Men 
of  business  trsually  act  upon  such  information.  They  buy 
and  sell,  and  do  other  thifigs  affecting  their  interest,  upon 
the  credit  which  ihey  give  to  the  declarations  of  a  single 
individual  concerning  a  particular  fact  of  this  kind  within 
his  knowledge.  This  is  matter  of  common  experience. 
Ordinary  diligence  in  a  case  like  this  can  mean  no  more  than 
that  the  inquiry  shall  be  pursued  until  it  is  satisfactorily 
answered.  This  is  the  only  practical  rule.  If  the  holder  of 
a  bill  is  required  to  go  further,  it  is  impossible  to  say  where 
he  can  safely  stop.  Would  it  be  enough  to  inquire  of  two, 
three  or  four  individuals,  or  must  he  seek  intelligence  from 
every  man  in  the  place  likely  to  know  any  thing  about  the 
matter  7  It  would  be  difficult,  if  not  impossible,  to  answer 
this  question. 

New  trial  denied. 
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MOULTON  VS.   KaVANA. 

Notice  given  by  a  plaintiff  in  a  justice's  coart,  at  the  close  ef  the  trial,  and 
before  the  rendition  of  judgment,  in  the  hearing  of  the  defendant's  counsel 
that  he  will  apply  for  an  immediate  execution  should  judgment  pass  in  his 
favor,  is  sufficient  to  authorize  the  issuing  of  the  execution  on  the  oath  of 
danger. 

So  a  written  notiee  given  to  the  defendant  on  the  day  next  after  the  rendition 
of  the  judgment,  and  three  days  before  the  issuing  of  the  execution,  of 
an  intention  to  apply  for  the  execution,  is  sufficient,  although  it  states  neither 
time  or  place  when  the  application  will  be  made.     ^ 

Error  from  the  Oneida  common  pleas.  Kavana  brought 
an  action  of  false  imprisonment  against  ftloulton,  for  cans- 
ing  him  to  be.  arrested  on  an  execution  issued  from  a  justice's 
court,  on  a  judgment  in  favor  of  Moulton  against  Kavana, 
which  execution  he  alleged  had  been  illegally  issued^  previ- 
ous to  the  time  limited  by  the  statute  for  the  issuiiig  of  jus- 
tice's executions ;  and  that  if  it  had  been  issued  on  oath  of 
danger,  that  he  (Kavana)  had  not  had  due  notice  of  Moul- 
ton's  intention  to  apply  for  such  execution  so  as  to  enable 
him  to  give  security.  The  suit  before  the  justice,  of  Moulton 
against  Kavana,  was  tried  on  the  ^flh  day  of  June,  1837 ; 
at  the  close  of  the  trial  the  justice  informed  the  parties 
that  he  would  take  four  days  to  make  up  his  judgment 
Whereupon  the  counsel  for  Moulton  said  that  if  judgment 
should  be  rendered  in  favor  of  Moulton  he  should  require 
immediate  execution ;  the  counsel  for  Kavana  then  being 
present.  On  the  ninth  day  of  June  the  justice  rendered  judg- 
ment in  favor  of  Moulton,  who  on  the  next  day^  caused  a 
written  notice  to  be  served  on  Kavana  that  he  would  apply 
for  an  execution  on  the  judgment,  (omitting  to  state  when 
and  where  he  would  make  such  application.)  On  the  thir- 
teenth of  June,  Moulton  made  the  usual  oath  of  danger,  and 
the  execution  issued  upon  which  the  defendant  was  arrested. 
The  common  pleas  decided  that  both  the  verbal  and  written 
notice  were  insufficient  within  the  meaning  of  the  act,  and 
the  jury,  under  the  charge  of  the  Court,  found  a  verdict  for 
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the  plaintiff  for  ^75  damages,  on  which  judgnxent  was  ren* 
dered.    The  defendant  sued  6tU  a  writ  of  error. 

C.  Tracy ^  for  the  plaintiff  in  error, 

A.  Bennett  for  the  defendant  in  error.   . 

By  the  Cottrtf  Cowibn,  J.  The  question  is  whether  Moulton 
took  the  regular  steps  to  obtain  execution,  within  2  R.  S.  178, 
9,  §  134, 135,  2d  ed.  The  first  section,  viz.  134,  prescribes  the 
time  within  which  execution  may  issue  of  course  against  a 
freeholder  or  inhabitant  of  the  county  having  a  family.  The 
time  is  ninety  or  thirty  days  afler  judgment,  according  as  the 
sum  rec9vered  shall  exceed  twenty-five  dollars  or  not.  Then 
the  135th  section  provides,  that  on  the  oath  of  danger,  exe* 
cution  may  go  immediately,  unless  stayed  by  bond.  It  adds, 
that  "  application  for  such  execution  may  be  made  either  be- 
fare  or  at  the  time  of  rendering  the  judgment;  or,  if  r^a- 
aonable  notice  be  given  to  the  adverse  party,  of  the  intention 
to  apply  fdr  such  execution,  such  application  may  be  made 
at  any  time  after  the  judgment  shall  have  been  rendered.'' 

We  think  that  the  execution  was  regular,-whether  it  t)e 
referredUo  the  notice  given  at  the  close  of  the  testimony,  or 
after  the  judgment  was  rendered.  The  object  in  either  case 
Is,  to  afford  the  defendant  a  chance  for  staying  execution,  by 
giving  the  bond  mentioned  in  k  136.  The  only  difference 
between  this  and  the  former  statute  is,  that  by  the  former, 
execution  on  oath  might  go  without  notice,  which  required 
the  defendant  sometimes  to  do  an  act  of  supererogation,  to 
give  security  when  the  plaintiff,  perhaps,  had  no  intention 
to  apply  for  execution.  It  also  ^ave  the  plaintiff  an  oppor- 
tunity to  mislead  the  defendant,  by  assurances  that  execu- 
tion would  not  be  required,  or  by  holding  forth  appearances 
which  might  create  that  impression.  The.  statute,  we  think, 
did  not  mean  to  aHow  the  defendant  to  come  in  and  contest 
the  issuing  of  an  .execution  by  cross-examining  the  plaintiff, 
or  any  body  elso  who  should  make  the  oath  of  danger.  He  is 
to  prove  facts  sufficient  to  convince  the  justice.    From  this 
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alone  is  the  justice  to  judge.  Sach  is  the  course  of  the  ap- 
plication for  speedy  process  in  other  cases,  such  as  warrants, 
attachments,  &c.  Had  the  statute  intended  the  great  strict- 
ness of  demanding  time  to  be  specified  in  the  notice  of  ap- 
plying, either  at  the  trial  or  afterwards,  it  is  highly  probable 
the  legislature  would  have  said  so  in  terms,  instead  of  men- 
tioning application  or  notice  generally.  Either  of  the  no- 
tices in  this  case  enabled  the  defendant  to  prevent  execution 
by  at  once  giving  the  requisite  security.  If  he  omitted  it,  the 
consequence  was  not  a  very  severe  one ;  he  was  merely  com- 
pelled to  pay  damages  which  he  ought  to  have  paid  some 
time  before.  Ample  time  was  in  fact  allowed  upon  both  no- 
tices. The  strictness  required  by  the  court  below  would  mul-' 
tiply  facilities  for  evading  the  eicecntionj  by  escape  or  other^ 
wise.  - ' 

The  objection  ttxat  the  first  notice  was  given  to  the  defen- 
dant's counsel  and  not  to  him  personally,  is  without  foundation. 
His  counsel  must  have  been  put  forward  by  the  defendant  as 
his  agent  for  the  purposes  of  the  cause ;  andJt  was  his  busi- 
ness on  receiving  the  notice,  to  apprise  his  client,^ui  it  is  pre- 
sumable he  did.  The  notice  need  not,  in  all  cases,  be  per- 
sonal. Suppose  the  defendant  does  not  appearat  all^  but  keeps 
beyond  the  reach  of  notice :  if  it  be  i^hown  that  he  is  out  of 
the  way,  and  that  the  notice  has  been  given  to  persons  from 
whom  he  wopld  probably  receive  it,  as  his  wife,  or  some  one 
of  his  family  of  suitable  age  and  discretion,  at  his  hotise,that 
would  be  enough.  Service  on  his  a^ent  engaged  by  him  to 
transact  the  immediate  business  of  the  cause,  is  still  better. 

It  was  not  much  insisted,  in  argument^  that  the  notice  to 
the  agent  was  defective ;  but  reliance  was' mainly  put  upon 
the  second  notice,  both  as  a  waiver  of  the  first  and  as  defective 
in  itself.  Admitting  the  latter  to  be  defective,  the  argument 
destroys  itself.  If  the  last  was  a  mere  nullity,  it  is  difficult  to 
see  how  it  is  to  operate  upon  the  first  at  all.  It  was  probably 
intended  merely  as  a  more  abundant  caution,  from  fear  that 
ttie  first  might  not  be  deemed  operative.  But  either  was 
sufficient. 

The  judgment  of  the  court  below  must  be  reversed,  and  a 
venire  de  novo  must  issue. 
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Miller  vs.  Bush. 

Tbii  court  will  not,  qpon  a  common  law  certiorari,  review  the  deoinon  of  a 
JQstice  of  the  peace  in  a  cause  before  him,  in  refusing  the  defendant  leave 
to  withdraw  a  demurrer  and  to  plead  de  novo,  aAer  judgment  against  him. 

lU  this  case  a  common  law  certiorari\ras  issued  to  a  jus- 
tice of  the  peace  who  had  rendered  a  judgment  in  favor  of 
Bush  against  Miller.  The  certiorari  was  of  course  return- 
able in  tills  court.  One  of  the  errors  relied  on  by  the  plain- 
tiff for  the  reversal  of  the  judgment  was,  that  the  justice  re- 
fused leave  to  the  defendant  below  to  withdraw  his  demur- 
rer to  the  plaintiff's  declaration  and  to  plead  de  novo^  after 
judgment  against  him  on  the-demurrer.  There  were  other 
questions  ^  in  the  case  which  it  is  not  deemed  important  to 
notice.  In  respect  to  the  above  question,  This  Court  held, 
the  opinion  being  delivered  by  Mr.  Justice  Bronson,  that 
they  could  not  upon  a  common  law  certiorari  review  the  de- 
cision of  the  justice  in  refusing  the  defendant  leave  to  with- 
draw the  demurrer  and  to  plead.    17  Wendell,  464. 


Pish  is.  Hubbard's  administrators. 

Where  by  a  written  a^reenent  one  party  agreed  to  furnish  another  with  wa- 
.  ter  out  of  iho  mill'dam  sufficient  to  carry  the  fulling  mill  And  carding  ma^ 
chine,  and  at  ^li  times  to  have  such  a  uhare  of  the  water  as  would- ba  suffi- 
cient to  carry  one  wheel,  when  either  of  the  wheels  of  the  griet  n^ill  and 
oatD  mill  were  running,  without  any  description  of  the  location  of  the  dam 
or  mills,  or  allusion  to  the  ownership  of  the  same :  rr  was  hsld,  rn  an  action 
brought  by  the  party  who  by  the  terms  of  the  agreement  was  to  be  fur- 
nished with  water,  on  a  motion  for  a  new  trial,  he  having  been  nonsuited, 
that  parol  evidence  was  admissible  to  show  the  location  !and  ownership  of 
the  dam  and  respective  mills,  in  reference  to  which  the  agreement  was 
made  to  show  that  the  party  granting  the  privilege  was,  at  the  date  of  the 
,  agreement,  the  owner  of  a  mill  dam,  a  griet  mill  and  etfw  mill,  and  that  the 
other  party  at  the  same  time  was  the  owner  of  a  fulling  mill  and  carding 
machine  in  the  vicinity  of  the  other  miUs  and  dam,  and  that;  the  respective 
parties  owned  no  other  mille  or  dam. 
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The  above  decision  was  made  on  the  assumption  that  the  declaration  in  the 
caase. contained  avermei^ts  to  which  the  proof  offered  would  apply. 

The  rdie  of  Lord  Bacon,  that "  amhiguitat  patent  is  never  holpen  by  arer- 
ment,"  considered  and  co'mmetited  upon  ;  and  the  doctrin«  advanced  that 
the  role  is  necessarily  subject  to  quali6cation,  anci  has  been  so  adjudged  in 
a  variety  of  cases  referred  to. 

This  was  au  action  of  covenant,  tried  at  the  Oswego  cir- 
cuit in  November,  1838,  before  Ithe  Hon.  Philo  Gridley, 
one  of  the  circuit  judges. 

ThiB  action  was  commenced  on  a  contract  under  seal  ex- 
ecuted by  the  intestate,  Norman  Hubbard,  in  these  words : 
"  This  agreement,  made  this  12th  February,  1822,  between 
Norman   Hubbard  of  the  first  part  and  Adam  G.  Fish  of 
the  second  part,  both  of  Volney,  county  of  Oswego  and  state 
of  New  York,  witnesselh,  that  the  said  party  of  the  first 
part,  for  and  in  consideration  of  the  sum  of  fifty  dollars  to 
me  in  hand  paid  by  the  said  party  of  the  second  part,  the 
receipt  whereof  is  hereby  acknowledged,  do  agree  to  fur- 
nish the  said  party  of  the  second  part  with  water  out  of  the 
mill  dam  sufficient  to  carry  the  fulling  mill  and  carding 
machine  at  all  times,  except  either  jn  drought  ia  summer  or 
the  usual  times  of  freezing  in  winter,  and  at  all  times  to  have 
such  a  share  as  is  sufficient  to  carry  one  wheel  when  either 
of  the  wheels  of  the  grist  mill  and  saw  mill  are  running; 
and  further,  if  the  said  party  of  the  second  part  should  wish 
to  use  more  water  than  for  the  true  purpose?  above  men-  • 
tioned,  he  is  to  have  the  privilege  at  all  times  when  the  wa- 
ter is  such  that  it  will  not  interfere  with  the  other  ^ills. 
(Signed)  'Norman  Hubbard,  l.  s."    The  defendants  pleaded 
non  est  factum  and  other  pleas,  and  also  gave  notice  of 
special  matter  to  be  proved  on  the  trial.     The  plaintiff  read 
the  above  instrument  in  evidence,  and  offered  to  prove  that 
at  the  date  of  the  agreement  Norman  Hubbard  owned  a 
mill  dam,  a  saw  mill  aild  a  grist  mill  on  the  Oswego  river 
in  the  town  of  Volney,  and  that  the  plaintiff,  Aaron  G.  Fish, 
owned  a  fulling  mill  and  clothing  works  and  carding  ma- 
chifhe  a  little  below  the  mills  and  dam  of  Norman  Hubbard^ 
and  that  Hubbard  and  Fish  owned  no  other  mills  or  dam  ; 
and  also  offered  to  prove  a  breach  of  the  covenant  and  the 
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damages  sustained  thereby  by  the  plaintiff.  The  counsel 
for  the  defendants  objected  to  the  adtnissito  of  scich  evi« 
denee  on  the  ground  that  it  was  in&dmiasible  to  give  p^rol 
etidenjde  to  explain  the  €tgreement  and  show  what  dam  and 
whctt  miUs  were  meanft  by  it-*tbat  a  paietU  qmbiguiiy  can- 
not be  explained  by  parol  testimony.  The  circuit  judge 
.sustained  the  objection  and  ison^ni^eci  the  plaiotifij  who  now 
asks  for  aaew  triaU 

J.  A.,  Spencer^  for  the  plaintiff. '     ■     ^ 

B.  Davis  Noxon^  for  the  defendants, 

py  the  C4mr^,  CoWBN,  J.    The  learned  judge  at  the  cir- 
cuit, thought  the  description  of  the  property  in  the  covenant 
so  entirely  uncertain,  that  the  instrument  nvdl  inoperative 
^nd  void.    And  it  is  clearly  so  if  «we  are  bound  to]  stop 
with  reading  it,  and  cannot  go  beyond  the  face  of  the  con- 
tract in  search  of  its  meaning.    Wete  this  ti  will,  [or  deed 
conveying  land,  and  the  reference  to  the  mill  dam,  carding 
Inachine  and  fulling  mill,  were  used  as  description  of  par- 
cels, then  It  is  clear  that  in  its  own  nature  it  would  refer  to 
some  sttbject  matter,^  in  respect  tiKwhich  we  must  look  out 
of  the  instrument,  and  locate  and  apply  the  description  if 
in  our  power,  upon  what  is  called  extrinsic  evidence.    And 
if  it  were  in  proof,  that  the  devisor  or  grantor  owned  one 
mill  dam,  one  carding  machine,  and  one  fulling  mill,  and  no 
other  property  of  that  description,  at  the  date  of  his  will  or 
deed,  ought  we  to  hesitate  in  saying  that  he  intended  to 
pass  such  property?   or,  should  we  say  that,  possibly  he 
might  have  intended    some   property  of  his  neighbor  or 
neighbors,,  atiswering  a  similar  description?  .  A  location  or 
application  of  the"  description  of  parcels,  must  always  be 
made  by  evidence  aliunde;  and  it  seems,  to  me,  that  the 
mihd  could  be  left  in  no  more  doubt  upon  such  evidence,  as 
to  what  property  was  intended,  than  if  it  had  been  described 
with  the  fullest  accuracy.    The  instrument  would  be  of  a 
nature  to  pass  the  devisor's  or  grantor's  prt)perty,  and  that 
alone.    This  he  would  know;  and  hb  would  also  know 
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that  thsC  was  the  0BI7  property   to  which  the  descriptioo. 
oould  be  applied.     According  to  the  primary  meaning  of 
the  language,  nothing  would  be  described.    But  it  well 
might  have  a  secondary. meaning  growing  out  of  extrinsic 
circumstances.    It  Ts  said,  here  is  a  patent,  defect  of  lan- 
guage, coming  within  Bncon's  rule  as  to  ambiguities,  which 
cannot  be  helped  by  averment    But  words  canot  be  de- 
nominated uncertain  or  ambiguous,  because  the  court  which 
is  calle'c^  upon  to  exptein  them,  may  be  ignorant  of  a  parti- 
cular fact,  art,  or  science,  which  was  'known  to  the  person 
who  used  them.    Wigram  on  Extr.  Ev.  130.    Nollekens, 
the  sculptor,  made  a  codicil  thus  :  "  Memorandum— all  the 
marble  in'  the  yard,  the  tools  iti  the  shop,  bankers,  Mod,  tools 
for  carving,  the  ra^  in  the  draw,  &c.,  shall  be  the  property 
of  ^Ales  Goblbt."    No .  one  could  read  this  as  necessarily 
meaning  the  testator's   property ;  yet   no  one  thought  of 
questioning  that  the  codicil  was  meant  of  what  he  himself 
owned..  But  above  all,  the  judge  could  not  say  that  Mod 
meant  any  thing.    And  he  ordered  artists  to  be  examined. 
They  explained  the  meaning.    It  was  found  to  signify  a 
certain  sort  of  property  which .  the  testator  owned,  amount** 
ing  to  £700.     Goblet  v.  Beecht/,  VVigr.  on  Extr.   Ev.  139, 
App^    3  Sim.  24,  S«  C«    .This  cause  was  successively  be- 
fore Sir  John  Leach  and  Sir  Lauucelot  Shad  well,  and  I  am  * 
not  aware  that,  in  any  stage  of  the  cause,  the  propriety  of 
receiving  explanatory  circumstances   was  at  all  doubted. 
The  decision  of  Sir  L.  Shad  well,  was  afterwards  reversed 
by  Lord  Brougham ;  but    Mr.  Wigram  says  Ihe,  decisioa 
did   not  affect  this  question.     Wigr.  on  Extr,  Ev.   134, 
135,  156. 

Agaiu  :  it  is  the  duty  of  the  court  to  make  a  will  or  deed 
effective  if  possible.  Ut  res  magis  valeat  quam  pereat.  A 
man  devises  all  his  real  estate  ;  and,  on  inquiry,  it  is  found 
that  he  owned  none  at  the  time  ;  but  he  had  a  power  of 
disposition  over  the  land  of  another.  It  has  been  held  that 
the  words  '^  my  real  estate/'  shall  apply  to  and  pass  such 
as  he  had  the  mere  power  to  devise.  Lewis  v.  LewellynyX 
Turn.  Ch.  K.  104,  and  see  Standen  v.  Standen^  2  Yes.  juo. 
689,  and  Napier  v.  Napier^  1  Sim.  28  ;  Wigr.  on  Extr.  Ev. 
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30.  The  broad  principle  on  which  these  cases  gotis,  that  the 
-will  must,  if  possible,  be  made  operative.  A  testator  devises 
all  his  lands  in  a  particular  county  ;  he  owns  some  land  there, 
and  over  others  he  holds  a  mere  power.  The  lattet  shall  not 
pass,  because  thete  is  enough  beside  pn  which,  the  will,  in 
its  direct  and  primary  sense,  may  take  effect.  But  if  there 
be  none  there,  but  the  lands  subject  to  a  power,  although  la 
no  legal  sense  can  such  lands  be  called  his,  yet  the  will  shall 
operate.  Napier  v.  Napier,  i  Sim.  .28.  In  applying  the 
principle,  we  see  that  the  courts-lake  up  the  word&of  the  will, 
which  they  discover  .cannot  be  satisfied  according  to  their  le- 
gal import.  The  words  there  stand  entirely  indefinite  and 
unxsertain,  until  the  court  find,  on  cashing  about,  that  there  is 
certain  land  which  the  testator  might  have  devised  or  cob" 
veyed  in  mother  form ;  and  that  these  are  theonly  lands  up- 
on which  the  instrument  can  operate;  and  they  give  the 
wor^s  a  direction  and  application  to  that  land.  Take  the 
language  of  Best,  J.  in  Lewis  v.  Lewellyn,  .  He  says :  "  Ut 
res  fncigisi  d&c.  That  is  the  general  principle  of  Standen  v. 
Standen;  and  we  must  look  only  to  the  general  principle, 
for  it  is  impossible  to  find  two  cases  alike.  Th0  principle  is, 
that  where  there  is  nothing  for  the  will  to  operate  upon,  but 
with  reference  to  the  power,  it  must  operate  as  an  execution 
of  the  power."  And  inay  we  not  say  so  in  respect  to  the 
covenant  before  us  ?  There  was  nothing  in  the  state  of  the 
case^  as  proposed  to  be  made  out  by  evid^ce,  on  which  the 
covenant  could  operate,  except  the  dam  and  pond  of  the  de« 
Cendant's  intestate,  andin  favor  of  the  carding  machine  and 
fulling  mill  oC  the  plaintiff;  for  the  defendant's  intestate  own- 
ed no  other  dam  and  pond ;  the  plaintiff  no  other  machine 
and  mill. 

I  have  so  far  adverted  to  the  doctrine  upon  wills  and  other 
assurances  of  title,  and,  in  principle,*  I  can  perceive  no  dif-. 
ference- between  the  method  of  applying  a  description  of  par- 
cels in  such  instruments,  and  that  which  we  are  to  adopt  in 
ascertaining  the  subject  matter  of  an  (^ecutory  agreemmit. 
Indeed)  a  question  arose  in  the  late  case  of  Shortrede  v. 
Cheek,  1  Adolplh  &,  Ellis,  67,  the  decision  of  which  would 
seem  to  go  the  whole  length  of  sustaining  the  ground  taken 
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hy  the  plaintiff  in  respect  to  the  ^avenaiit  in  qdestion.  Cheek, 
the  defendant,  oo  the  llth  of  >Iay,  183^,^«rot^lo  Shojtrede, 
the  plaintiff,  thUQ :  "  Sir,  you  will  be  so  good  as  to  withdraw 
the  protni9sory  note,  and  I. will  see  yoo  at  Christmas,  when 
you  shall  receive  from  me  the  amount  of  it^  together  with 
the  memorandum  of  my  son's,  making  iA  the  whole  £4l5J* 
It  was  agreed  that  this  was  a  contract  wHich,  by  the  statute 
of  frauds,  it  being  to  answer  the  debt  of  another,  must  there-* 
fore  be  sufficiently  clear  i^nd  certain  on  its  face,  to  show  a 
consideration  and  a  subject  matter.  In  order  to  make  out 
both,  the  plaintiff  at  the  trial  introduced  a  variety  of  extrinme 
evidence.  He  proved  that  at  the  time,  he  held  a  note  of  £36 
against  the  defendant's  son,  dated  January  28th,  1832 ;  and 
a  letter  subsequent  to  the  guaranty,  (of  January  lOtb,  1833,) 
in, which  the  defendant  acknowledged  himself  under  obliga- 
tion to  discharge  the  £45  due  from  the  son ;  but  the  memo- 
randum referred  to  in  the  guaranty  was  not  produced.  The 
jury,  in  answer  to  a  question  put  by  the  judge  at  nisi  prius, 
said  they  found  that  the  guaranty  of  Map  llth  referred  to 
the  son^e  notef  and  found  for  the  plaintiff  £47*.  White  moved 
for  a  new  trial,  because  the  description  in  the  note  was  un^- 
cettain ;  or  if  not,  the  extrinsic  evidence  adduced  to  give  it 
application  was  insufficient.  On  the  first  point,  the. court 
sustained  the  finding.  It  is  more  material  to  the  qu^tion  be- 
fore us  to  see  how  the  second  point  was  disposed  of.  White 
said,  ^'  The  letter  of  May  llth,  which  is  relied  on  as  a  guaran- 
ty, does  oot  state  any  consideration  with  certainty,  and  is 
therefore  not  binding.  The  consideration  should  be  express- 
ed mth  sufficient  eertairtty  to  exclude  the  necessity  of  parol 
evidence.  The  defjsndant  in  this  letter  says,  *  you  will  be  so 
good  as  to  withdraw  the  promissory  note.'  [LUtledalsiJ. : 
Do  you  say  the  amount  of  the  note  must  be  stated  ?  If  80» 
should  the  date  also  be  specified  7  Parke,  J. :  It  appears 
by  the  letter  to  be  a  promissory  note  held  by  the  plaintiff. 
If  that  is  not  sufficient,  bow  far  would  you  carry  the  objec- 
tion?] White :  It  does  not  even  appear  that  /A«  note  was 
a  note  given  by  the  son. '  [Parke,  J. :  A  guaranty  is  to  re- 
ceive its  application  from  the,  state  of  facts  as  shown  in  evi* 
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dence.  Here  there  was  no  proof  of  any  promissory  note 
but  one.]  White :  There  might  be  no  doubt  in  point  of 
fact ;  but  the  question  is,  whether  enough  was  expressed  in 
writing  to  satisfy  the  statute  of  frauds.  The  objection 
arises  before  the  evidence  in  explanation  can  be  received* 
On  production  of  the  document,  it  does  not  appear  in  writ- 
ing what  the  consideration  for  the  |)romise  is.  [Parke,  J.  : 
Suppose,  instead  of  '  the  promissory  note,'  it  had  been  '  the 
hogshead  of  tobacco  in  your  possession,'  must  it  have  been 
described  by  marks  and  numbers  ?  Lord  Denman,  Ch.  J. : 
Or  '  the  corn  you  sold  my  don  ;'  must  it  have  been  shown 
what  corn  it  was  ?  Parke,  J. :  Even  if  the  note  had  been 
fully  described,  you  might  say  that  it  was  possible  there  might 
have  been  another  note ;  and  the  contrary  should  have  been 
shown."]  Lord  Denman  finally  remarked,  "  There  would 
be  no  end  to  such  a  course  of  objection.  It  might  be  said 
that  the  plaintiff  perhaps  had  another  son,  and  that  the  let- 
ter did  not  show  what  son  was  meant."  Littledale,  J.  said, 
'^  It  is  true,  the  letter  leaves  it  uncertain  what  the  note  was, 
and  whether  it  was  a  note  of  the  father  or  of  the  son  ;  and 
if  it  had  appeared  that  there  were  two  notes,  one  given  by 
each,  [  do  not  think  parol  evidence  could  have  been  received 
to  show  which  was  meant.  So  if  there  had  been  two  notes 
in  question  for  the  same  sum,  but  of  different  dates.  But 
when  upon  the  evidence,  only  one  note  appears  to  be  in 
question,  no  such  explanation  is  necessary,  and  the  state* 
ment  in  writing  is  quite  sufficient."  Parke,  J.  said,  "  The 
defendant  by  his  letter  requests  the  plaintiff  to  withdraw 
some  promissory  note  which  is  in  his  possession,  and  pro- 
mises, on  his  doing  so,  to  pay  the  amount,  &c.  There  is  no 
doubt  that  the  giving  up  of  any  note  upon  which  the  plaintiff 
might  have  sued,  would  be  a  sufficient  consideration.  Then, 
the  consideration  being  executory,  the  plaintiff  is  to  show 
that  he  has  fulfilled  it,  and,  for  that  purpose,  must  of  neces^ 
sity  prove  by  parol  evidence,  that  the  note  withdrawn  by 
him  was  the  thing  meant  by  the  agreement." 

I  have  thus  preferred  letting  the  judges  speak  for  them- 
selves in  the  case  cited  ;  and  it  appears  to  me  their  remarks 
are  of  easy  application  to  the  covenant  before  us.     I  will 
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only  ask,  how  was  Mr.  Justice  Parke  and  Lord  Denman 
authorized  to  say  the  guaranty  spoke  of  a  note  in  the  plain- 
tiff's possession  ?  It  said  nothing  of  that  in  terms.  Their 
version  went  upon  the  absurdity  of  requesting  the  plaintiff 
to  withdraw  a  note  which  he  had  no  'control  over;  judt  as 
in  the  covenant  before  us,  it  would  be  absurd  to  say  that 
the  parties  might  mean  a  dam  and  machine  and  mill  that 
neither  of  them  owned.  The  case  of  Crawford  v.  Jerretfs 
heirs,  2  Leigh's  R.  630,  637,  was  a  case  similar  in  principle 
to  Shortrede  v.  Cheeky  and  goes  quite  as.  far.  Mr.  Wigram, 
Extr.  Ev.  59, 138,  says  of  a  devise,  &;c.,  "  Every  claimant 
under  a  will  has  a  right  to  req|uire  that  a  court  of  construc- 
tion, in  the  execution  of  its  office,  shall,  by  means  of  extrin- 
sic evidence^  place  itself  in  the  situatioa  of  the  t^tator,  the 
meaning  of  whose  language  it  is  called  upon  to  declare.'' 
See  also  per  Parke,  J.  in  Doe^  ex  dem.  Templeman^  v.  Mar- 
tin^ I  Nev.  &  Mann.  524,  and  per  the  Lord  Ch.  in  Gvy  v. 
Sharp^  I  Myl.  &  K.  602.  It  appears  to  me  the  remark  is 
applicable  to  every  description  in  a  written  instrument  It 
is  strikingly  illustrated  by  the  case  o[  Hodges  v.  BorsfaU^  I 
Russ.  &  Mylne,  116,  which  presents,  I  think,  a  case  of  still 
greater  uocertainty  than  any  we  have  noticed.  The  de- 
fendant agreed  to  demise  certain  premises  to  the  plaintiff, 
*<  with  additions  intended  to  be  made  thereto  by  S.  H.  [the 
plaintiff,]  as  per  plan  agreed  uponP  The  only  question  be- 
tween the  parties  was,  what  plan  ?  This  involved  the  in- 
quiry, between  what  parties  7  Was  it  a  plan  on  paper  or 
by  parol?  It  was  not  disputed  that  the  plan  must  be  such 
as  had  been  agreed  upon  by  the  parties.  Then  two  differ- 
ent plans  on  paper  appear  to  have  been  talked  of  between 
themi  and  the  proof  was  not  decisive  which  was  agreed 
upon.  Therefore  the  master  of  the  rolls,  and  afterwards 
the  lord  chancellor,  held  that  a  case  was  not  made  out  But 
zteither  seem  to  have  doubted,  that  the  apparently  great  un- 
certainty on  the  face  of  the  instrument  might  have  been  ob- 
viated on  a  full  case  being  established  by  the  evidence 
aliunde;  yet  the  question  of  uncertainty  was  ably  argued 
by  counsel  for  the  defendants.  The  point  they  made  was, 
that  the  words  were  not  specific  or  descriptive  of  any  plan  ; 


ALBANY,  OCTOBER,  1889.  659 

FUh  ▼.  Hubbard*B  tdmloistniton. 

but  they  merely  mentioned  some  plan*  on  paper  or  by  pa- 
rol ;  and  the  uncertainty  was  such  as  made  it  dangerous  to 
go  into  parol  evidence.  Lord  Chancellor  Eldon  replied 
that  he  considered  the  reference  sufficient  on  all  the  authori- 
ties, and  proceeded  to  examine  the  sufficiency  of  the  testi- 
mony. Mr.  Wigram  adds  a  quere^  whether  this  case  did  not 
go  too  far.  Wigr.  on  Extr.  Ev*  101,  note  (6).  But  he  ad- 
mits that  Shortrede  v.  Cheeky  is  not  to  be  questioned,  and 
thinks  it  sustains  his  criticism  on  Hodges  v.  Horsfall,  id. 
addendum,  before  p.  1.  The  certificate  of  a  notary  that 
notice  of  protest  was  put  in  '^  the  post  office,"  was  held  ex- 
plainable by  showing  orally  at  what  post  office  the  notice 
was  in  feet  mailed.  GtUe  v.  Kemper's  heirsj  10  Lou.  Rep. 
(Curry,)  205.  Again  ;  notes  were  payable  to  ''  the  commis- 
sioners of  the  town  of  Demopolis,"  without  naming  them ; 
and  the  plaintiffs  were  allowed  to  recover,  on  showing  by 
proof  aliunde^  that  they  were  such  commissioners  at  the 
date  of  the  note,  and  that  it  was  delivered  to  them.  Mun- 
dine  v.  Cranshaw  et  al^  3  Stew.  R.  (Alabama,)  87. 

But  we  are  admonished  again  and  again,  by  the  counsel 
for  the  defendants,  that  ambiguitas  patens  is  not  explaina- 
ble ;  and  that  every  ambiguity  is  patent  which  appears  upon 
the  fade  of  the  instrument.  Phil.  Ev.  467,  Am.  ed.  of  1S23. 
Bacon's  Elem.  Rule  23.  So  says  Lord  Bacon  ;  and  he  adds, 
that  "  ambiguitas  patens  is  never  holpen  by  averment  and 
Uie  reason  is,  because  the  law  will  not  couple  and  mingle 
matter  of  specialty,  which  is  of  the  higher  account  with 
matter  of  averment,  which  is  of  inferior  account  in  law ; 
for  that  were  to  make  all  deeds  hollow,  and  subject  to  aver- 
ments, and  so,  in  effect,  that  to  pass  without  deed,  which 
the  law  appointeth,  shall  not  pass  but  by  deed.''  It  is  not 
necdisary  to  deny  this  maxim  as  limited  and  explained  by 
the  examples  which  the  author  himself  gives. .  They  are 
only  two :  one  of  a  gift  to  /.  D.  et  J.  S.  et  hceredibus^  omit- 
ting to  say  the  heirs  of  which.  The  other  a  gift  in  tail,  re- 
mainder in  tail ;  "  provided  that  if  he,  they  or  apy  of  them, 
do  any,"  d&c.  restraining  them  of  certain  acts,  in  order  to 
perpetuate  th^  estate.  In  the  first  case  you  cannot  aver 
whether  the  gift  intended  the  heirs  of  J.  D.  or  J.  S.  nor  in 
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the  second,  that  the  proviso  was  intended  only  of  him  in  re- 
mainder. In  short  the  rule  is  one  of  construction,  applica- 
ble to  the  words  of  a  will,  deed  or  any  expressr  contract ; 
and  it  is  confined  to  words  which  have  no  reference,  by  im- 
plication or  otherwise,  to  matters  out  of  the  writing  in  ques- 
tion. This  is  obvious  from  what  he  adds  immediately  after 
bis  two  examples:  << of  these,  infinite  cases  might  be  put, 
for  il  holdeth  generally,  that  all  ambiguity  of  words  by  mat' 
ter  within  the  deed^  and  not  out  of  the  deed,  shall  be  holpen 
by  construction^  or  in  some  cases  by  election  ;  but  never  by 
averment ;  but  rather  shall  make  the  deed  void  for  uncer- 
tainty.''  It  is  impossible,  if  we  take  ambiguity  in  its  broad 
sense  of  doubtfulness,  uncertainty  and  double  meaning,  (see 
Johnson's  Diet.)  to  maintain  Lord  Bacon's  maxim  one  mo- 
ment, when  we  compare  it  with  the  adjudged  cases.  Mr. 
Wigram  has  started,  and,  I  think^  solved  the  inquiry  into  the 
extent  of  the  maxim.  He  says,  it  may  be  asked  whether 
the  rule  is  not  violated  when  explanatory  evidence,  or  evi« 
dence  of  collateral  facts  and  circumstances  is  admitted  in 
aid  of  a  description  which  upon  the  face  of  the  will  is  inac- 
curate or  imperfect.  With  confidence,  it  is  answered  no. 
The  inaccuracy  of  the  testator's  language,  in  such  cases,  is 
undoubtedly  patent ;  but  as  the  meaning  of  inaccurate  [un- 
certain] language  may  be  unambiguous,  it  is  impossible  to 
predicate  of  a  wilt,  in  such  cases,  or  in  any  case,  that  it  is 
ambiguous,  until  the  efiect  of  bringing  the  language  into 
contact  with  the  facts  to  which  it  refers,  shall  have  been 
tried,  [and  hero  he  instances  the  application  of  the  word  mod 
in  Goblet  v.  Beechy,]  He  adds  "  To  what  class  of  cases,, 
then,  does  Lord  Bacon  refer,  in  speaking  of  patent  ambigu- 
ities 7  Let  his  own  commentary  upon  the  rule  answer  for 
him*  The  examples  by  which  he  illustrates  that  part  of  the 
rule,  which  relates  to  patent  ambiguities  are  not  cases  of 
misdescription  of  the  object  of  the  testator's  bounty  or  of  the 
subject  of  disposition  ;  but  cases  in  which  (the  persons  and 
things  being  si^iently  described)  the  testator's  general  in- 
tention with  respect  to  them  is  ambiguously  expressed.  A 
devise  to  one  <^  the  sons  of  A.  who  has  several  sons,  is  a  case 
within  the  principle.  No  person  in  particular  is  intended  by 
the  will."    Wig.  on  Exr.  Ev.  134,  6, 
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It  is  by  such  a  course  of  reasoning  alone  that  the  rule 
can  be  saved.  No  one  can  deny  that  it  is  very  loosely  ex- 
pressed, though  a  veneration  for  the  great  character  of  Lord 
Bacon  as  a  logician,  has  led  English  judges  and  writers  on 
evidence  into  a  constant  repetition  of  it,  without  often  ad- 
verting to  its  singular  generality/  It  never  was  acted  upon 
in  its  widest  extent,  and  as  far  as  the  decisions  have  gone, 
it  is  said  by  a  learned  judge,  that  after  several  efforts  he 
bad  found  himself  unsuccessful  in  his  attempts  to  reconcile 
them.  Story y  J.  in  Peidi  v.  Dickson^  X  Mason,  11.  In  the 
case  at  bar,  if  the  defendants'  intestate  had  covenanted  to 
supply  water  from  ''my  mill  dam,"  it  might  still  be  objected 
that  an  ambiguity  remains,  for  he  might  have  had  more 
•than  one  dam,  or  for  want  of  stating  the  town,  because  he 
might  have  had  a  dam  in  another  town,  and  so  of  the  county 
and  state;  which  defects  would  all  be  obviated  by  show- 
ing, as  was  proposed  here,  that  he  really  owned  but  one 
danii  in  the  w6rld,  and  that  just  above  the  carding  machine 
and  fulling  mill  of  the  plaintiff,  on  the  same  stream.  In 
Peich  V.  Dickson,  1  Mason,  12,  Story,  J.  said,  "  If,  by  a 
written  contract,  a  parly  were  to  assign  his  freight  in  a  par- 
ticular ship,  it  seems  to  me  that  parol  evidence  might  be  ad- 
mitted of  the  circumstances  under  which  the  contract  was 
made,  to  ascertain  whether  it  referred  to  goods  on  board  of 
the  ship,  or  an  interest  in  the  earnings  of  the  ship ;  or,  in 
other  words,  to  show  in  which  sense  the  parties  intended  to 
use  the  term.*  In  the  case  thus  put,  we  will  suppose  the 
facts  in  evidence,  that  the  assignor  had  at  the  time  no  inte- 
rest whatever  in  the  ship  itself,  but  only  goods  on  board ;  is 
it  possible  that  Lord  Bacon's  rule  must  be  received  to  shut 
our  eyes  on  the  palpable  conclusion,  that  he  meant  the 
goods  and  not  the  ship-rent  ?  And  see  Cole  v.  Wendell^  8 
Johns.  R.  116  ;  also  Mechanic^  Bank  v.  The  Bank  of  Co- 
lumbia,  5  Wheat.  326,  336.  I  remember  some  years  ago,  I 
think  at  the  Clinton  or  Essex  circuit,  trying  an  action  on  a 
promissory  note,  payable  in  deal.  The  parties  were  neigh- 
bors in  the  village  of  Keeseville,  and  the  defendant  a  black- 
smith, who  insisted  by  way  of  defence  that  he  had  always 
been  ready  to  pay  the  note  by  services  in  the  line  of  his 
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trade.    On  the  facts  coming  put,  1  asked  the  jury  what  the 
word  deal  meant ;  and  they  found  in  answer  that  it  meant 
services  in  the  line  of  the  defendant's  trade.    I  think  that 
case  was  afterwards   before    this   court,  on  some  motion 
which  involved  the  question  whether  such  an  ambiguity 
could  be  so  explained.    Be  that  as  it  may,  I  am  confident 
my  decision  was  not  disturbed  ;  nor  can  I  bring  myself  to 
believe  that  such  a  contract  or  such  a  defence  mujBt  fail,  be- 
cause it  happens  to  come  literally  within  Lord  Bacon's  rule. 
The  remarks  of  Sir  Thomas  Plumer,  M.  R.  in  Colpoya  t. 
Colpoys^  Jacob,  451,  givts  the  sense  of  the  English  cases, 
and  he  says  the  books  are  full  of  instances  sanctioned  by  tfie 
highest  authority  both  in  law  and  .equity :  "  When  the  per- 
son or  the  thing  is  designated  on  the  face  of  the  instrument^ 
by  terms  imperfectly  understood  and  equivocal,  admitting 
either  of  no  fManing  at  all  by  themselves,  or  of  a  variety  of 
different  meanings,  referring   tactly  or  expressly  for  the 
ascertainment  and  completion  of  the  meaning  to  extrinsic 
circumstances,  it  has  never  been  considered  an  objection  to 
the  Evidence  of  those  circumstances,  that  the  ambiguity  was 
patent^  manifested  on  the  face  of  the  instrument."    He  had 
before  asserted  that  rather  than  allow  the  instrument  to  be 
avoided,  words  wholly  indefinite  in  themselves,  the  instru- 
ment at  the  same  time  furnishing  no  materials  by  which 
they  could  be  defined,  might  be  explained  by  a  resort  to  ex- 
trinsic circumstances,  and  shpuld  be  so  explained.    The 
search  is  after  the  real  intention ;  and  so  powerful  is  the 
dominion  of  those  circumstances  in  showing  it,  that  they 
were  lately  received  by  the  supreme  court  of  the  United 
States  to  change  the  meaning  of  a  contract  wherein  the 
words  were  neither  imperfect  when   taken  according  to 
their  ordinary  import,  nor  in  any  sense  afilxed  to  them  by 
usage.    On  the  19th  of  November,  1831,  the  defendant,  by 
a  note  in  writing,  agreed  w  t..  the  plaintiffs  to  hire  of  the 
latter  their  steam  boat  Franklinf  until  "  the  Sj/dnet/"  should 
be  placed  on  a  certain  route.    Oral  evidence  was  given, 
first  by  the  platntifis,  that  <'  the  Sydney"  meant  the  defen- 
dant's steam  boat,  then  being  built  at  Baltimore,  and  that  she 
was  not  placed  on  the  route  till  the  7th  February,  1832.    This 
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was  not  even  objected  to,  though  the  words  were  obviously 
quite  as  uncertain  as  those  in  the  case  at  bar.  The  defend- 
ant then  offered  to  show  that  rhe  Franklin  was  wanted 
hy  him  to  ply  from  Washington  to  Potomac  creek,  on 
a  certHin  mail  route  for  which  he  had  been  contrac- 
tor during  several  years,  but  on  which  no  boat  had  been 
or  could  b3  employed  after  the  ice  had  stopped  the  naviga- 
tion ;  and  that  the  Franklin  was  thus  stopped  about  the  5th 
of  December  ;  all  these  facts  being  known  to  the  plaintiffs, 
who  also  knew  that  the  defendant  was  building  the  Sydney 
for  the  same  route.  The  plaintiffs  claimed  pay  according  to 
the  words  of  the  contract,  "  until  the  Sydney  was  placed  on 
the  route."  But  the  court  held  that,  under  the  circumstan- 
ces, neither  party  could  be  considered  as  meaning  that  the 
Franklin  should  draw  wages  after  the  carriage  of  the  mail 
by  water  had  become  impracticable,  though  the  Sydney 
should  happen  to  be  unfinished.  Bradley  v.  The  Washing'' 
ton^c.  Steam  Boat  Co..  13  Peters,  89.  Three  judges, 
Thompson,  Catron  and  Story,  justices,  dissented  on  the 
ground  that  the  contract  was  unambiguous,  and  new  and 
independent  stipulations  were  sought  to  be  ingrafted  upon 
it.  The  majority  of  the  court  may  have  carried  the  princi* 
pie  too  far ;  but  the  case  is  useful,  whether  we  look  at  the 
proof  on  the  side  of  the  plaintiff  or  defendant,  as  showing 
the  great  power  of  extrinsic  evidence  in  giving  meaning  to 
the  words  of  the  parties.  Without  going  so  far  as  to  allow 
that  the  time  agreed  upon  could  be  shortehed,  we  may  safe- 
ly adopt  what  was  conceded  both  by  the  counsel  and  the 
court,  that  "  the  Sydney"  might  bj^  the  circumstances,  be 
made  to  read  <<  the  steam  boat  Sydney,  now  otpned  and  being 
built  by  the  defendant  at  Baltimore"  The  writing  itself 
neither  called  ^  the  Sydney"  a  boat,  nor  declared  to  whom  it 
belonged,  nor  where  it  lay. 

Several  cases  were  cited  by  the  counsel  for  the  defend- 
ant. I  have  examined  them,  and  find  nothing  decisive 
against  our  ability  to  sustain  the  covenant  before  us.  My 
main  attention  has  been  directed  to  the  cases  cited  by  him 
from  our  own  reports.  Abeel  v.  Radcliff,  13  Johns.  R.  297, 
299,  was  clearly  a  case  of  patent  ambiguity^  within  Lord 
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Bacon's  rule.  The  elause  rejected  for  uncertainty,  had  no 
reference  to  a  subsisting  object.  The  hypothetical  dictum 
in  Jackson,  ex  dem.  Lowell,  v.  Parkhursi,  4  Wendell,  369, 
374, 1  am  certainly  not  prepared  to  concede  in  its  full  ex* 
tent  A  grant  of  "all  the  land  lying  north  of  a  certain 
highway,  in  a  certain  town,"  I  do  not  believe  to  be  irre- 
mediably void,  provided  it  be  shown  that  the  grantor  owned 
land  there.  A  case  not  cited,  at  least  not  included  in  my 
notes  of  the  argument,  is  the  strongest.  Schuyler  v.  Van 
Der  Veer,  2  Caines,  236.  It  was  an  action  on  an  award, 
"  that  the  said  John  Schuyler  and  John  Van  Der  Veer, 
should  finish  the  house  between  them,  and  be  so  far  com- 
plete as  to  board  it  over  the  loof,  and  the  floor  complete, 
and  a  chimney  ;  and,  if  the  said  John  Van  Der  Veer  should 
keep  the  stove,  then  he  should  pay  John  Schuyler  fifty  shil- 
lings, for  it.  That  the  costs  of  the  arbitration  should  be 
jointly  borne."  A  majority  of  the  judges  clearly  thought 
the  award  uncertain,  as  referring  to  the  house,  the  stove,  and 
the  costs,  without  saying  what  house,  what  stove,  or  v^at 
costs;  though  Thompson,  J.  thought  all  the  defects  might 
have  been  obviated  by  proper  averments.  It  is  enough, 
however,  to  say  that  the  question  stood  and  was  decided 
upon  a  demurrer  to  the  replication  which  set  forth  the 
award  without  attempting  to  make  it  certain  by  averments- 
it  was  impossible  for  the  learned  judges  to  pronounce  abso- 
lutely, in  advance,  that  the  certainty  of  what  was  meant 
could  not  be  made  very  clear  by  llie  surrounding  circum- 
stances. I  will  barely  refer  to  Watson  on  Arb.  and 
Awards,  122,  et  seq.,  indeed  the  whole  of  section  three,  (now, 
I  take  it,  in  the  hands  of  the  American  profession  generally, 
through  that  excellent  series  of  publications,  the  Law  Li- 
brary, No.  31,  32,  and  the  cases  ther6  cited,)  in  order  to 
say,  that  Schuyler  v.  Van  Der  Veer,  might  now,  perhaps, 
be  deemed  a  case  proper  for  reconsideration,  even  in  re- 
spect to  the  principal  points  decided  by  it. 

On  the  whole,  it  is  impossible  to  doubt  of  the  meaning  of 
the  covenant  in  question,  on  the  extrinsic  or  collateral  facts 
offered  in  evidence  at  the  trial.  It  s  possible  that  the  de- 
claration may  have  been  defective,  if  it  did  no  more  than 
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set  forth  the  covendnt  in  question  verbatim.  It  may  have 
been  too  meagre  for  want  of  averring  or  reciting  the  &cts 
offered  in  proof ;  but  this  is  not  a  motion  in  arrest,  and  the 
declarationi  therefore,  is  not  before  us.  If  the  plaintiff  shall 
deenpt  it  defective,  be  may  move  to  amend. 

The  question  before  us  is.  one  upon  evidence  to  explain 
and  apply  the  covenant.  We  think  that  the  evidence  oU 
fered  for  that  purpojSe  was  improperly  rejected;  and  that 
there  must  be  a  new  trial,  the  costs  to  abide  the  event. 

Ordered  accoriingly. 


[Rtmaifider  of  October  term  in  nfst  volume.} 
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DECISIONS  IN  NONENDMERATED  MOTIONS. 


Pbet  vs.  McGraw. 

March,  1840. 

A  vMt  of  error  will  not  lie  until  a  final-  <|eterintoation  of.  all  tba  inne^ 
joined  in  the  conrt  below,  anlew  from  tk^  record -itnlf  it  ia  appa- 
rent that  the  judgment  rendered  in  the  court  below  disppsen  of  the  whole 
matter. 

In  this  case  a  motion  was  made  to  quash  a  writ  of  error, 
sued  out  by  the  plaintiff  below,  Who  brought  an  action  of  re" 
plevin  for  a  pair  of  horses.  The  declaration  contained  two 
counts.  The  defendant  pleaded  the  general  issue  and  a  spe- 
cial plea  to  each  of  the  counts.  Issues  of  fact  were  joined 
upon  all  the  pleas  except  the  special  plea  to  the  second  count, 
to  which  there  was  a  demvrrer,  and  upon  which  the  court 
below  gave  judgment'  for  the  defendant.  Whereupon  the 
plaintiff,  without  disposing  of  the  issues  of  fact,  sued  out  a 
writ  of  error ;  and  in  answer  to  the  motion  to  qua^h  the  writ, 
read  an  affidavit  that  the  cause  of  action  was  the  same  in 
each  count,  and  if  the  plea  to  the  second  count  on  which 
the  court  below  had  given  judgment  for  the  defendant  could 
be  sustained,  it  was  useless  to  proceed  with  the  action. 

By  the  fourth  Nelson,  Ch.  J.  I  tiras  at  first  struck  with 
the  force  of  the  reason  urged  in  favor  of  a  decision  on  the 
writ  Of  error  as  to  the  plea  sustained  on  demurrer  by  the 
court  below,  without  requiring  the  party  to  go  on  and  try 
the  issues  of  fact,  as  it  went  to  the  whole  cause  of  action, 
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and  refused  to  quash  the  writ,  thinking  it  useless  the  parties 
should  be  at  the  expense  of  trying  those  issues  in  the  face 
of  the  opinion  of  the  court.  But  1  am  now  satisfied  it  shouVd 
have  been  quashed.  I  was  led  into  the  mistake  by  allow- 
ing the  legal  import  of  the  pleadings  on  the  record  !to  be  con- 
trolled by  the  opposing  affidavit ;  whereas  nothing  short  of  a 
change- of  such  import  or  effect  entered  upon  the  record  itself, 
should  have  been  regai^ded.  If  both  counts  included  the 
same  cause  of  action,  and  a  valid  bar  to  one  would  be  equally 
so  to  the. other,  and  the  plaintiff  wished  to  avoid  the  expense 
of  trying  the  issues  formed  upon  both,  he  should  have  en- 
tered a  nolte  prosequi  as  to  ona  That  would  afford  the  best 
and  safest  evidence  of  the  fact,  and  nothing  short  can  be  al- 
lowed for  the  purpose  of  this  writ. 

It  is  only  upon  the  idea  that  the  whole  matter  is  disposed 
of  and  ended  in  the  court  below,  that  the  writ  of  error  can 
be  sustained;  and  that  should' be  determined  from  an  in- 
spection of  the  record  itself,  not  by  affidavit.  Mettalfs  case^ 
11  Coke,  38,  is  decisive  upon,  this  point.  .  It  is  there  said 
in  the  second  resolution,  that  the  words  in  the  writ  si  judi- 
cium^ hide  redditum  sit^  &c.  are  Jntended  not  only  a  judg- 
ment in  the  chief  maXhrs  in  controversy^  but  also  in  the 
whole,  so  that  the  suit  may  be  at  au  end  Several  exam- 
ples are  given.  Such  as  an  agtion  of  trespass  for  taking 
cattle:  as  to  parcel  the  defendant  pleaded  not  guilty;  and 
as  to  the  other,  he  pleaded  another  plea,  to  which  there 
was  a  demurrer,  afterwards  the  issue  was  found  for  the 
plaintiff,,  upon  which  he  had  judgmeiat ;  but  error  would  not 
lie  till  the  whole  matter  was  determined.  The  reason  given 
is,  that  if  the  record  should  be  removed,  before  the  whole 
mattier  be  determined  in  the  court  below,  there  would  be  a 
failure  of  justice,  for  the  jcing's  bench  cannot  proceed  upon 
the  matters  not  determined,  and  upon  which  no  judgment 
.  is  given ;  and  .the  whole  record  ought  to  be  in  the  common 
pleas  or  king^s  bench ;  '^  it  is  entire,  and  cannot  be  here,  and 
there  likewise."  The  court  below  is  n<^  authorized  to  send 
the  record  till  the  whole  matter  is  determined.  .  The  writ  is 
conditional,  si  judicium  inde  redditum  sit^  tunc  recordum^ 
€t  processum,  ^c.  mittatis,  ^c.    The  word  inde,  it  is  said, 
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goes  to  the  entire  matter,  and  until  that  is  determined,  the  re- 
cord and  proceedings  are  not  to  be  sent  by  the  terms  of  the 
writ. 

Lord  Coke  mentions  one  or  two  exceptions  to  the  general 
rule  in  Metcdifs  case,  p.  41,  but  they  are  out  of  the  ordi- 
nary proceedings  in  a  suit,  and  stand  upon  girounds  peculiar 
to  the  particular  case  and  mode  of  proceeding.  Where  the 
determination  below  shows  that  the  party  is  entitled  to  judg- 
ment upon  the  whole  record,  there,  though  there  may  be  other 
issues,  error  may  be  brought;  the  case  then  falls  directly  with- 
in the  reason  of  the  general  rule.  The  whole  matter  is  dis- 
posed of  and  at  an  end.  1  Saund.  80,  n.  1.  The  case  of 
Jack  V.  Martin^  12  Wendell,  311,  is  an  example,  and  the  re- 
mark will  explain  some  other  cases  cited  by  the  counsel  for  ^ 
the  plaintiff  here.  It  will  not,  I  admit,  explain  the  case  of 
Post  V.  Jackson^  17  Johns.  H.  239  and  479,  and  perhaps  oth- 
ers, but  these  must  have  been  carried  up  without  the  objec- 
tion taken,  and  stand  upon  the  acquiescence  of  the  parties ; 
or  possibly  the  whole  case  may  haye  been  disposed  of  below, 
though  not  stated  in  the  report  of  the  case. 

I  am  clear^  therefore,  that  the  writ  must  be  quashed;  but 
as  the  attorney  foe  the  plaintiff  iti  error  proposes  now  to  enter 
a  nolle  prose^i  upon  the  other  county  be  may  do  so  in  the 
.court  below,  as  of  the  term  judgment  was  rendered  on  the  de- 
murrer j  on  payment  of  the  costs  of  the  issues  upon  it  to  the 
dtfendanfs  attorney ,  in  20daysafterserviceof  acopyof  this 
rule;  in  that  case,  the  Wfittastatid;  otherwise,  to  be  quashed. 

As  the  motion  was  befpre  unadvisedly  denied,  the  attorney 
for  the  plaintiff  usLUst  refund  the  costs  j^id  on  that  motion. 

No  costs,  of  this  motion  on  either  side. 
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Trumbull  ▼.  Healy. 


Trumbull  vs.  Healt. 

Mareh,  1840. 

Special  bail  are  entitled  to  have  an  exongreiur  entered  on  the  bail  piece,  where 
the  principal  has  obtained  bis  discharge  aa  an  insoltent  dehtor,  aince  the 
rendition  of  the  judfrraent  against  him;  and  t^iat  whether  the  diacharge  be 
granted  under  the  act  td  exonerate  ihepersoh  of  the  debtor  from  trnpfiaon-' 
ment  or  under  the  two-third  act. 

Ad  exoneretur  will  be  ordered,  notwithstanding  the  allegation  of  fraud;  the 
question  of  frauds  can  be  raised  only  by  a  new  action. 

This  was  tx  motion  by  special  hail  for  an  exoneretur,  on 
the  ground  that  Xheprincipaly  since  the  judgment  against  him, 
had  obtained  a  discharge  under  the  ac/  to  exonerate  the  per* 
sons  of  debtors  from  imprisonment.  The  motion  was  resist- 
ed on  the  gronnd  that  the  principal  not  being  a  resident  of 
this  state,  came  h^xe,  fraudulently  for  the  purpose  of  obtain- 
ing his  discharge. 

By  the  Courtj  Nelson,  Ch.  J.  As  a  general  rnle^  the 
certificate  of  a  bankrupt,  or  discharge  of  an  insolvent  debtor, 
is  equivalent  to  a  surrender  in  dischargee  of  special  hail; 
and  an  exoneretur  will  be  entered  on  motion «  The  relief  is 
summary,  as  the  facfe  cannot  be  pleaded  by  way  of  defence 
to  ail  action  on  the  recognizance.  2  Bos.  &  Poll.  45.  1 
Archb.  Pr.  311.  The  bail  are  discharged  in  these  cases 
without  the  trouble  and  expense  of  a  surrender,  because  the 
principal  is  not  liable  to  imprisonment  on  the  debt. 

In  1  Caines,  249,  to  an  application  for  ai;  exoneretur,  the 
court  refused  to  hear  the  objection  that  the  discharge  was 
not  duly  stamped^  saying,  the  act  made  it  conclusive,  except 
in  cases  of  fraud.  In  9  Johns.  R.  259,  they  refused  to  hear 
affidavits  charging  fraud  in  obtaining  the  discharge,  on  an 
application  of  the  principal  who  had  been  surrendered  by 
his  bail,  sayitig  it  had  been  so  decided  in  several  cases  at 
the  previous  term,  and  that  the  plaintiff  must  resort  to  his 
action.  The  same  was  held  in  9  Wendell,  431 ;  and  it  fol- 
lows of  course^  if  the  allegation  of  fraird,  would  not  be  per- 
mitted against  the  discharge  of  the  principal  it  would  not 
on  motion  to  discharge  the  bail. 
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V  In  1  Cowen,  50,  an  application  was  made  by  the  princi- 
pal to  be  discharged  from  arrest  on  mesne  process  ob  filing 
oomnion  bail,  and  resisted  on  the  ground  of  fraud.  After  a 
Tery  full  discussion  the  ^ court  discharged  him,  saying  noM 
of  the  proceedings  before  the  discharge  could  be  questioned 
in  this  summary  way.  It  had  been  obtained  under  the  two- 
third  act.  But  in  p.  228,  another  case  in  the  same  voiumei 
they  refused  to  discharge  from  arrest  on  mesne  process^  on  a 
prima  facie  case  of  fraud  being  shown  against  the  discharge. 
This  was  under  the  act  to  abolish  imprisonipent.  The 
distinction  was  made,  doubtless,  upon  the  pi:ovision  of  the 
act  of  1819,  which^  authorized  the  debtor  to  be  held  to  bail 
on  mesne  process,  on  the  allegation  of  fraud.  7  Go  wen,  618. 
The  same  provision  is  now  extended  to  suits  against  per- 
sons holding  a  discharge  under  either  act,  and  therefore  the 
ground  for  the  distinction  po  longer  exists.  1  R.  S.  795,  } 
J2l,  22. 

The  amount  of  the  decisions  on  this  subject  seems  to  be, 
that  the  principal  will  be  discharged,  and  an  exonereiur  or- 
dered on  the  bail  piece,  on  behalf  of  the  bail,  as  the  case 
may  be,  where  judgment  has  been  obtained  before  the  dis- 
charge, on  a  summary  application,  and. the  allegation  of 
fraud  will  not  be  heard  on  affidavits  in  oppojsitjon.  The 
'\p\di\nX\S  must  resort  to  his  action  against  the  principal,  in 
which  he  may  be  arrested  and  held  to  bail  on  the  debt,  not- 
withstandifig  the  discharge  here  under  the  two-lhird  act  as 
well  as  the  act  to  abolish  imprisonment.  1  R.  S.  795,  h  21, 
22-  Then  the  defendant  being  compelled  to  plead  the  dis- 
charge, the  i§sue  on  the  allegation  of  fraud  will  be  tried  as 
it  should  be  before  the  court  and  jury.  Cases  may  occur 
wh^re  the  court  would  open  the  judgment  and  allow  the  dis- 
charge to  be  pleaded  in  the  original  action,  instead  of  com- 
pelling the  plaintiff  to  institute  a  new  suit ;  but  these  must 
depend  upoi)  their  own  circumstances,  and  will  be  excep- 
tions to  the  general  rule. 

The  bail,  as  I  have  before  stated,  cannot  plead  the  dis- 
charge in  an  action  against  them  ;  the  only  way  in  which  it 
can  be  made  available  is  either  by  motion  or  a  feigned 
issue.    The  latter  is  sometimes  ordered  in  England,  though 
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Ex  parte  RobiasoB. 
' ' 1 

the  practice  appears  to  be  uneettled.  Petersd.  on  BfeiU,  393) 
109.  Bos.  &  Pull.  390.  1  Barn.  A^  Aid.  332. .  Bagley^  Pr. 
171.  1  Arcfab,  Pr.  310,  311,  and  cases  there  cited.  1  have 
found  no  case  where  a  feigned  issae  has  been  ordered  by 
Ibis  ccnirt  on  such  a  motion,  and  think  the  practice  oBght 
not  to  be  introduced.  There  are  now  very  few  oases,  com* 
paratively,  in  which  the  defendant  can  be  held  to  bail,  and 
the  e^peqse  of  a  feigned  issue  would  be  generally  dispropor* 
tioned  to  any  advantage  that  could  accrue  to  the  plaintiiSr; 
especially  since  he  may  arrest  the  defendant  anew  and  hold 
him  to  bail,  and  thus  litigate,  incidentally,  the  validity  of  the 
discharge  in  the  course  of  obtaining  the  second  jadgment. 

Upon  this  view  of  the  practice,  the  bail  here  are  entitled  to 
be  discharged.    Let  an  esonereiur  be  entered. 


Ex  parte  L.iR,aBiNS0V  proceeded  against  as  an  absconding 

debtor. 

March,  1840. 

In  i.  proceeding  against  a  penon  as  an  ahteondimg  dthtati  the  affidavit  n« 
quired  by  etatute  te  be  made  by  disintereated  wHneaeee,  thoagh  nnqaali- 
fied  in  its  terme  that  the  debtor  had  left  the  state  with  intent  to  defraud 
his  ereditore/v^noi  enough  to  justify  the  issuhig  of  a  warrant ;  the  witneae* 
must  state  the  facte  and  eireunutaneee  to  establMi  the  grounds  on  which 
the  application  is  made,  so  that  the  officer  to  whom  the  i^iptication  is  aad« 
may  exercise  a  discretion  in  the  matter. 

The  proceedings  in  this  case  were  brought  up  by  certuh 
rari.  It  was  objected  that  the  affidavit  required  by  statute 
of  disinterested  witnesses,  to  authorize  the  issuing  of  the 
warrant,  was  not  sufficient.  The  substance  of  the  affidavit 
is  stated  in  the  opinion  delivered  by  the  Chief  Justice. 

By  the  Courts  Nelson,  Ch.  J.  The  statute  prescribes, 
that  whenever  the  debtor  shall  secretly  depart  from  the 
stcde  vdth  intent  to  defraud  his  creditors,  Sec,  application 
for  an  attachment  may  be  made,  6cc.  1  E.  S.  766,  \  1.  The 
application  shall  be  made  in  writing,  verified  by  the  affidavit 
of  the  creditor,  &c.  and  among  other  things,  shall  state  '<  the 
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grounds"  upon  which  it  is  founded,  i  4.  And  the  facts  and 
cirenmstances  to  establish  the  grounds,  &c.  shall  be  verified 
by  the  affidavit  of  disinterested  witnesses.  The  witnesses  in 
this  case  state  that  they  bad  inquired  for  R.  at  his  late  resi- 
dence, and  were  informed  that  he  had  left  the  state  for  Michi- 
gan,.aiid  was  not  in  the  county.  They  further  say,  that  he 
has  left  the  state  with  intent  to  defraud  his  creditors.  The 
counsel  for  the  .applicant  supposes  that  the  fact  itself  ot  ab- 
scondiug  with  the  fraudulent  intent,  is  here  affirmed  by  the 
two  witnesses,  and  that  it  is  better  evfdence  than  the  facts 
and  circumstances.  The  statute,  ho\vever,  requires  theih  to 
be  stated,  and  was  intended  to  break  up  the  practide  of  swear- 
ing within  the  words  of  the  general  ground  upod.  which  the 
process  issued. 

Affirming  that  a  party  has  left  the  state  with  intent  to  de- 
fraud^ his  ereditorsj  may  be  predicated  more  upon  matters 
o^  opinion,  or  belief,  than  upon  fact.  The  affirmant  may 
honestly  believe,  and  thus  affirm  it  in  general  terms ;  where- 
as, if  ealled  to  state  the  facts  and  circumstances  upon  which 
he  reaphed  the  conclusion,  the  pfficer  (being  thus  enabled  to 
exercise  his  judgment  in  the  matter)  might  well  difier  from 
him.  rCertainly,  as  far  as  the  witnesses  here  undertook  to  ex« 
plain,  they  failed  altogether  in  laying  any  foundation  for  their 
conclusion,  unless  we  are  to  assume  that  a  visit  to  Michigan 
is  at  least  prima  facie,  if  not  conclusive  evidence,  of  an  in- 
tent to  abscond  in  fraud  of  creditors.  The  case  of  Smith  v. 
Luce,  14  Wendell,  237,  Is  an  authority  or!  this  point.  There, 
in  an  analogous  case,  the  affidavit  was  in  the  general  words 
of  the  a(^t,  but  was  holden  defective  in  not  stating  the  facts 
and  circumstances  upon  which  the  general  affirmation  was 
predicatedL 

Proceedings  reversed. 
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Hills  V.  Tallmaii*8  administrator. 


Hills  vs,  TALtMAN's  administrator. 

March,  1840. 

All  admmittratwr  who  has  purchased  a  judgment  against  a  plaintiff  since  the 
rendition  of  a  judgment  against  him  for  a  debt  owing  by  the  intestate,  will 
not  be  allowed  by  the  court,  in  the  eierclse  of  its  equitable  powers  to  set 
off  such  judgment. 

In  October  term,  1839,  a  judgment  was  recoyered  in  the 
name' of  the  plaintiff  against  W.  M,  Tallman,  as  adminis- 
trator of  D.  Tallman,  deceased,  to  the  amount  of  $272  14  on 
a  former  judgment  against  his  intestate.  The  judgment  had 
been  assigned  to  one  Paul  P.  Yale.  In  December,  1839,  the 
defendant,  Tallman,  purchased  a  judgment  against  Yale,  in 
favor  of  Bennett  &  Stryker  to  the  amount  of  $225  69,  and 
took  an  assignment  to  himself  as  administrator.  The  pur- 
chase was  made  in  consideration  of  $136  50,  for  which  he 
gave  his  individual  note  ;  and  a  motion  was  now  made  to  set 
off  the  latter  judgment  against  the  former. 

By  the  Courts  Nelson,  Ch.  J.  The  question  is,  whether 
the  judgment  purchased  by  the  administrator  can  be  set  off 
against- one,  recovered  against  him,  as  such,  on  a  demand  due 
from  the  intestate.  It  appears  to  me  the  authorities  as  well 
as  the  policy  of  the  law  is  against  the  application. 

The  English  statute  of  2  Geo.  11.,  ch.  22,  §  13,  is  substan- 
tially like  our  own,-2  R.  S.  279,  §  37,  38,  39,  under  which  it 
has  been  determined  in  a  suit  by  an  executor,  whether  de- 
scribing himself  as  such  or  not,  to  recover  a  debt,  where  the 
cause  of  action  accrued  after  the  death  of  the  testator^  the 
defendant  cannot  set  off  one  due  him  from  the  estate.  Willes, 
264,  note,  and  104,  n.  a.  Babington  on  Set-off,  64,  65.  8 
Wendell,  530.  4  Johns.  Ch.  R.  13.  The  reason  is,  if  allow- 
ed, it  would  alter  the  course  of  distribution.  The  demand 
when  collected  is  assets,  out  of  which  the  defendant  is  entitled 
to  be  paid  only  in  due  course  of  administration  ;  whereas,  if 
the  set-off  be  allowed,  there  might  be  an  undue  preference 
over  other  creditors :  his  debt  would  thus  be  paid  in  any 
event. 
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If,  therefore^  Tallman  should  bring  a  suit  upon  the  judg- 
raeot  he  holds,  against  Yale,  the  latter  would  be  precluded 
from  setting  off  his,  according  to  the  above  cases  ;  and  if  so, 
tts  the  rule  is  mutual,  the  former  would  equally  fail  if  the 
action  was  against  him.  4  Johns.  Ch.  R.  13.  Neither 
should  he  be  permitted,  as  the  effect  upon  the  assets  would 
be  the  same  as  if  Yale  had  set  off  his  debt. 

Our  statute  appears  to  have  been  drawn  with  reference 
to  this  exposition  of  2  Geo.  II.,  §  37.  In  suits  brought  by 
executors  and  administrators,  demands  existing  against  their 
testators  or  intestates,  and  belonging  to  ike  defendant  at  the 
time  of  their  death,  may  be  set  off,  &c.  §  39.  In  actions 
against  executors  and  administrators,  &c.  they  may, set  off 
demands  belonging  to  their  testators  or  intestates,  &c. 
These  provisions  accord  with  the  doctrine  of  the  case  of  Kit- 
vington,  ex^r,  v.  Stevenson,  Willes,  264,  note,  before  referred 
to,  and  which  has  always  been  regarded  as  sound  law.  It 
was  there  conceded,  if  the  debt  had  existed  in  the  lifetime  of 
the  testator  against  the  defendant,  he  might  have  set  off  his 
demand  against  ihe  estate.  That  would  have  been  a  case 
within  the  statute  of  Geo.  11.  There  wopld  have  been 
''  mutual  debts"  existing  between  the  testator  and  defendant ; 
or,  in  the  language  of  our  old  statute,  1  R.  L.  515,  $  1,  they  • 
would  have  been  persons  <<  indebted  to  each  other/'  or  hav- 
ing "  demands  arising  on  contract,  or  credits  against  each 
other;"  the  balance  only,  in  that  case,  if  any,  would  be  the 
debt,  and  enter  into  the  assets.  20  Johns.  R.  137,  and  see  2 
Paige,  402. 

In  any  view  that  can  be  taken  of  this  case,  the  set  off  must 
be  deni^.  If  the  judgment  against  Yale  belongs  to  Tallman 
individually,  then  the  objection  is  insuperable — the  debts 
exist  in  different  rights,  5  Mad.  R.  459  ;  and  if  he  holds  it 
as  administrator,  it  belongs  to  the  assets  of  the  estate,  and 
must  be  applied  in  the  usual  course  of  distribution. 

Such  are  the  authorities,  and  they  are  founded  in  justice 
and  sound  policy. 

Motion  denied,  with  costs^ 
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Penton  vs.  Folger.  . 
Coffin  vs.  Foloer  &  Townsend. 

March,  1840. 

Where  there  are  two  executions  in  the  hands  of  the  sheriff,  one  a|;minst  a 
firm  consisting  of  two  members,  and  the  other  a^nst  one  of  the  memben 
of  the  firm  for  hk  individual  debt,  npon  both  of  w^ich  execntiona  the  pari' 
nerthip  property  ie  sold,  and  the  sum  raised  by  the  sale  is  not  snfficjent  to 
satisfy  both  executions,  the  creditor  liolding  the  execution  against  the  firm*, 
is  entitled  to  a  preference  in  the  appropriation  of  the  proceeds  of  sale  ;  ba 
where  the  property  is  sold  on  the  execution  against  ^he  individual  partner, 
though  after  the  delivery  of  the  execution  Against  both  4>artners,  the.  plain- 
tiff  in  the  exeputioa  on  which  the  property  was  sold  is  entiUed  to  the  pro* 
ceeds,  if  at  the  time  of  the  sal^,  sufficient  time  had  no^  elapsed  for  adver- 
tisement and  sale  under  the  other  execution. 

Appropriation  of  moneys  raised  bytexecution.  Polgef 
and  Townsend  were  partners  as  rope  manufacturers.  Fen- 
ton having  obtained  a  judgment  against  Folger  for  $1234  31, 
for  a  debt  owing  by  Folger  individually^  had  an  execution 
delivered  to  the  sheriff  on  the  13th  May,  1839,  which  was 
levied  upon  a  quantity  of  rope,  cordage,  hemp,  &c.  the  part- 
nership property  of  Folger  and  Toionsend^  which  was  ad- 
vertised to  be  sold  on  the  21st  October.  On  that  day  the 
sale  was  postposed  until  the  25th,  and  theii  to  the  26th  Oc- 
tober, when  it  took  place,  and  about  $1000  made.  On  21st 
October,  1839,  Coffin,  the  plaintiff  in  the  second  above  enti- 
tled cause,  delivered  an  execution  to  the  sheriff  on  a  judg- 
ment obtained  by  him  against  both  members  of  the  firm^  viz, 
Folger  and  Townsend,  for  $1076  23,  and  now  claims  that 
the  proceeds  of  the  sale  be  appropriated  towards  payment  of 
the  execution  in  his  favor.  ' 

.  By  the  Courts  Nemon,  Ch.  J,  This  is  a  motion  on  the 
part  of , Coffin,  the  plaintiff  in  the  second  above  entitled 
cause,  to  have  the  moneys  raised  by  the  sale  on  the  26th 
Octobejr  applied  to  the  payment  of  his  execution.  The 
ground  taken  is,  that  though  his  execution  is  junior  to  Fen- 
ton's,  he  is  entitled  to  have  it  first  satisfied  out  of  the  part- 
nership funds,  on  the  authority  of  Crane  and  others  v. 
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Frenck  and  ^Wilkenf,  1  Wendell,  311.    Suchtprefereoce; 
was  there  given,'  for  the  reason  that  the  executj:9n  agfiinst' 
the  ind^viduci  partner  was  a  lien  only  upon  &tff  moiety  of  •* 
the  surplus  a^er  a  settlement  of  ttie  partnership /accoqnts ; ; 
and  the  rule  would  doubtless  govern  thi^  cas^  provided 
Coffin  Twas  ii  a  condition  to  Qlaim  the  appropri^dtion*  JBut 
he  is  i^t.    There  has  been  no  sale  on  his  execution;    It 
came  into  the: hands  of  the  sheriff  on  the  21st,  and  the  sale 
took  place  on;  the  26th  October,  five  days  afterj^it  was  re-i 
ceived.i    There  was  not, -as  appears  from  the  papers  before, 
me,  nor  could  there  have  been,  either  advertisement  or.^  sale  • 
of  the  property  under  it.     Fenion^s  execution  hojs,  therefore 
hy  virtue  of  the  scUe^  acquired  priority  ;  and,  ^  the  {acts 
stand,  the  money  should  be  paid  over  to  him.       •/         f 

If  A.  and  EL  have  two  several  judgm^its  against  C^  and 
they  take  out  writs  of  ^.  /a.,  which  are  delivered  at  differ- 
ent days,  and  the  sheriff  execute  that  which  was;.Jast  deliv- 
ered, the  snle  is  valid  ;  and  the  only  remedy  of  t|&e  plaiiitiff, 
whose  writ  was  first  delivered,  is  by  action  against  the 
sheriff.  Smallcomb  V.  Cross  and  Buckingham,  I  Ld.  Rliym. 
251.  4  East,  538.  Bingham  on  Executions,  247.  Wat- 
son oii  Sheriffs)  177.  12  Johns.  R.  162.  1  COwen,  594. 
The  {*irty  cannot  seize  the  property  by  the  execution  first 
delivered,  after  such -sale.  Id.  The  case  oi  Ribot  v.  Peck- 
ham,  i  T.  R.  731,  note  a,  is  decisive  on  this  point.  That 
was  aa  action  against  the  sheriff  for  a  false  refurn  toafi. 
fa.  The  plaintiff  delivered  his  execution  to  the  ^heriffj  un- 
der which  his  officer  levied  the  debt  by  sale  ;  then  the  sher- 
iff discovered  an  older  execution  in  the  office,  and  returned 
the  plaintiff's*  niwHa  6ona.  The  defendant  obtained  a  ver- 
dict ;  but  on  motion  for  a  new  trial,  on  the  ground  that, 
though'  the  other  fi.  fa.  being  delivered  first,  was  material 
between  the  plaintiff  in  that  suit  and  the  sheriff,  find  would 
be  sufficient  .to  charge  him  with  that  debt,  it  was  not- ma- 
terial between  the  present  plaintiff  and  the  sherifi^  for  he 
having  once  sold  under  the  plaintiff's  execution,  was  answer- 
able to  him  for  the  debt ;  and  on  showing  cause,  the  counsel 
for  the  defendant  gave  up  the  case,  and  a  verdict  was  en-  * 
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tered  for  the  plaintiff.  The  doctrine  is  fully  confirmed  by 
the  judges  in  the  principal  case.    1  T.  R.  729. 

Coffin  can  stand  in  no  better  condition  than  if  his  execu- 
tion had  been  first  delivered  to  the  sheriff.  It  would  be 
most  unjust  now,  to  allow  the  fund  to  be  diverted  from  Fen- 
ton^s  execution.  The  property  was  bid  off  to  something  like 
the  amount  of  it  The  plaintiff,  as  is  to  be  presumed,  knew 
the  sale  to  be  under  his  execution,  and  felt  no  interest  be- 
yond raising  the  debt.  If  he  had  known  that  Coffin's  exe- 
cution took  priorityj  he  would  probably  have  raised  the  bids 
on  the  property,  as  according  to  the  opposing  affidavit,  there 
was  enough  to  have  satisfied  both  executions. 

Besides,  if  there  be  any  question,  and  from  the  facts  as 
disclosed  it  is  not  improbable,  about  the  right  to  sell  the 
whole  interest  of  the  firm,  Fenton  may  have  made  himself 
accountably  to  the  party  damnified. 

The  motion,  therefore,  must  be  denied,  with  costs. 


Howell  &  Howell  i;^.  Eldridge. 

March,  1840. 

Where  one  of  two  pUintiffii  diet  after  judgmentf  execution  may  inne  with- 
out 9eire  faeiai  n$  well  in  ejectment  as  in  a  pereonal  action  ;  bat  it  must  be 
in  the  joint  names  of  both  defendants. 

This  court  will  not  intermeddle  with  questions  of  costs  in  chaUcery  required 
to  be  paid  as  conditione  to  applications  here ;  but  leaTOS  that  court  to 
▼indicate  its  own  authority. 

Motion  to  set  aside  a  writ  of  habere  facitis  possessionem 
as  issued  irregularly y  and  for  a  new  trial  under  the  statute 
in  an  action  of  ejectment.  The  suit  was  originally  com- 
menced in  the  Suffolk  common  pleas,  where  the  plaintiffs  ob- 
tained a  verdict  in  October,  1830.  In  January  1831,  a  new 
trial  was  granted  by  the  common  pleas,  and  in  the  month  of 
May  following,  the  cause  was  removed  into  this  court  by  cer-- 
tiorari.  Proceedings  in  this  court  were  then  stayed  by  an 
injunction  granted  by  the  vice  chancellor  of  the  first  circuit 
until  October,  1834,  when  the  cause  was  tried  (the  injunction 
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having  been  niodified  for  that  purpose)  and  a^  verdict  was 
again  obtained  by  the  plaintiffs.    In  February,  1836,  Ste- 
phen Howell^  one  of  the  plaintiffs,  died,  having  by  his  last  will 
and  testament  devised  his  interest  in  the  premises  in  ques- 
tion to  Nathaniel  P.  HoweUy  his  co-plaintiff.    The  suit  in 
chancery  progressed  until  May,  1839,  when  the  bill  was  dis* 
missed  with  costs,  but  without  prejudice  to  an  application  to 
this  court  for  a  new  trial,  on  condition  that  the  defendant 
pay  the. costs  of  the  suit  in  chancery,  which  were  ta:v:ed  at 
$249  06.    In  October,   1839,  this  court  granted  leave  to 
have  a  judgment  entered  upon  the  verdict  in  October,  1834, 
as  of  October  term,  1834,  without  prejudice,  however  to  the 
right  of  the  defendant  to  apply  for  a  new  trial  under  the 
statute.     Judgment  was  accordingly  entered,  and  on  23d 
October,  1839,  a  writ  oi  hcAere  facias  possessionem  was  vh 
sued  in  the  names  of  both  plaintiffs^  and  possession  deliver- 
ed to  the  surviving  plaintiff.    The  plaintiff  resisted  the  mo- 
tion on  the  grounds :  1.  that  the  writ  of  possession  was  regu- 
larly issued,  and  2.  that  the  new  trial  granted  by  the  C.  P. 
was  granted  under  the  statute,  and  that  consequently  the  de- 
fendant was  not  entitled  to  a  second  new  trial  as  a  matter 
of  course  ;  and  besides  that  the  costs,  in  chancery  had  not 
been  p^id.    In  answer  to  which,  it  appeared  that  the  affidor 
.  vit  upon  which  the  motion  for*  a  new  trial  was  founded  set 
up  newly  discovered  evidence  as  the  ground  of  the  applica- 
tion; but  the  notice  of  the  application  was  for  a  new  trial 
under  the  statute  as  well  as  on  the  ground  of  newly  discover- 
ed evidence.    The  rule  entered  in  the  common  pleas  is  gene- 
ral, not  specifying  on  what  ground  the  new  trial  was  granted. 

By  the  Courtf  Nelson,  Ch.  J.  The  writ  of  habere  facias^ 
I  am  of  opinion,  was  regular.  The  rb vised  statutes  do  not 
reach  the  case ;  it  rests,  therefore,  upon  the  practice  at  com- 
mon law.  The  general  rule  in  all  personal  actions  is,  that 
where  there  are  two  or  more  plaintiffs  or  defendants,  and  one 
dies  of ter  judgment  J  execution  may  be  sued  out  without  any 
scire  facias  y  1  Archb.  374,  and  cases  there  cited,  but  it  must 
be  in  the  joint  names  of  all  the  plaintiffs  or  defendants,  and  in 
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Other  respeots  conform  to  the  judgment.    rd<    2  Sauad.  72, 
(K.)Qote3;  :    •       '  • 

Eyre,  arguendo^  in  Penoyer  v.  Brace,  l;Ld*  Raj^m.  244, 
gives- tlie  true  reason,  and  which  was  ilfterwrds  adopted  by 
Lord 'Holt.'  He  said  that  where  the  execution  of  a^judg- 
.   ment  is  not  chargeable  or  beneficial  to  a  person  who  was 
,  not  a  party Cto  the  judgment,  there  a  scirfi  facias  wa^  unne- 
'   cessary,  as  in  case  of  supervisorship.    In  that  case  one  jt>f  five 
I  defendants  had  died,  and  Lord  Holt  said  there  was  no  need 
^    of  a  ici. /a.,  because  there  was  no  alteration  of  the  Record, 
nor  any  new  person  made  liable  to  the  execution.    See  also 
2  Ld,  Rayrt).  808.    A  suggestion  of  the  death  should^  how- 
ever, be  maiie  on  the  record.    • 

,  The  reason  ^of  the  rule  does  not  apply  in  its  full  force  to 
the  action  irf  ejectment  under  our  statute ;  but  I  perceive  no 

•  serioiis  objeetion  to  it  in  practice.  The  interest  of  a  deceased 
co-pldintiflf  would  descend  to  the  heir  or  pass  to  the  d'^visee, 
and  therefote  not  survive,  but  the  surviving  plaintiff  receives 
the  possession,  and  holds  as  well  for  the  heir  or  devisee  as 

*  for  htmselfy-'the  same  as  in  the  c^se  of  a  personal  ^ction 
where  he  receives  the  demand,  a  moiety  of  which  iiiay  be- 
long to  the  personal  representative  of  the  decea;ted.  If  both 
plaintiflfs  were  living,  it  would  be  entirely  comjJetent  for  one 

.   to  receive  p^^ssession  under  the  habere  facias.    Under  the  . 

,  bid  form  of  ^ejectment  the  question  would  not  arise,  as  the 

,  nominal  plaintiff  never  died.    4  Burr.  1970.     In  an  anony- 

[  inouscase,  9  >Ssil]^*  319,  it  was  held  thnt  after  juclgment  in 

ejectriient,  where  there  are  more  plaintiffs  (iheaning  lessors, 

|)roba3]1y,)  and  defendants  than  one,  after  the  death  of  one, 

,'  execution  may  be  taken  out  by  the  survivors,  without  sfLfa., 

upon  makii)g  {Suggestion  on  the  roll.     We  are,  therefore, 

but  applying  to  this  case  the  rule  which  existed  under  the 

Wd  form  of  action,  where  one  or  more  of  the  lesaots  died 

after  judgn^nt ;  they  were  the  real  plaintiffs  tn  the  suit. 

But  without,  going  the  length  which  we  •  hsLve  supposed 

,  may  be  maintained  consistently  enough,  I  perdei^e  naj^ound 

}  for  objecting  to  the  practice  in  this  particular  /  case. ;  Here 

it  appears  that  the  surviving  plaintiff  took  by  d^vUe  the 

right  of  th^:  deceased  in  the  premises,  and  is  therefore  the 
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only  person  interested  in  the  execution  of  the  writ.  It  would 
be  Alt  idle  ceremony  to  go  through  the  form  of  making  him* 
self  a  party  to  proceedings  as  the  devisee  of  his  co-plaintiff. 

I  am  inclined  to  think  a  ne^  trial  should  be  awarded 
under  the  statute.  2  R.  S.  235,  ^  37*  As  the  affidavit  on 
which  the  verdict  was  set  aside  in  the  commoQ  pleas,  ground^* 
ed  the  motion,- exclusively,  upon  newly  discovered  evidence, 
and  nothing  in  the  rule  indicating  the  contrary,  it  is,  perhaps, 
but  fair  to  presume  the  court  acted  upon  it,  whether  right- 
fully or  tfot  is  now  immaterial.  We  cannot  inquire  into 
that  question  here.  If  the  coui't  placed  th^ir  decision  upon 
matters  not  specially  relied  on  in.^he  papers  before  th^m,  ^ 
the  attorney  for  the  plaintiffs  should  have  had  the  grounds 
of  it  inserted  in  the  rule.  It  should  have  indicated  that 
the  new  trial  was  granted  under  the  s  atute. 

As  to  the  costs  in  the  chancery  proceedings,  we  take  no 
cognisance  of  them.  The  statute  prescribes  the  terms  of 
granting  a  new  trial  in  this  actio  i.  and  it  is  our  guide ;  nor 
shall  we  stop  to  inquire  as  to  the  conditions  said  to  be  im- 
posed by  the  vice  chaficellor,  as  pre-requisites  to  the  grant- 
ing of  this  motion  here,  or  whether  they  have  been  complied 
with  or  not.  These  are  questions  for  .  the  parties  to 
settle  before  that  court.  Though  more  ihrn,  three  years 
have  elapsed  since  the  time  judgment  was  entelred,  it  was  so 
entered  by  an  order,  October^  1839,  nunc  pro  tunc  as  of 
October  term,  1834,  without  prejudice  to  this  application ; 
it  comes,  therefore,  withid  the  time  prescribi^d  by  the  act. 

Ordered,  that  judgment  be  vacated  and  a  new  trial 
granted,  on  payment  of  all  costs  and  damages  recovered  in 
the  judgment  in  this  court. 
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CONTAINED   IN  THIS   VOLUME. 


ABSCONDING,  CONCEALKD  AND 
NON-RESIDENT  DEBTORS. 

1.  An  executor  or  admihUtrator  who  entere 
'  upon  leasehold  property  held  by  the  testa-  | 
tor  or  intentate  in  hia  life  time,  or  who  re- 
eeivee  the  rente  and  profits  thereof,  if  | 
chargeable  in  the  debet  waddetinei  directly 
on  the  covenant  of  the  leieee  aa  an  «- 
eignee,  and  in  proceeding  againat  him  he 
need  not  be  named  as  executor  or  admin^ 
iiUator.    In  the  matter  ef  Joh^  QaUowav, 

S.  If  he  have  no  aoeeU,  or  the  land  ia  in  truth 
not  worth  the  aum  doe,  he  may  ahow  those 
facU  in  defence ;  prima  facie,  however, 
the  land  is  deemed  worth  more  than  the 
sum  demanded.  ^^ 

8.  Being  pereonally  liable,  he  may  be  pro- 
ceeded against  by  attachment  under  the 
act  relative  to  abocondingf  concealed  and 
non-reoideni  debtors.  »• 

4.  Under  the  act  relative  to  abseondingrrcon- 
cealed  and  non-resident  debtors,  proceed- 
ings may  be  had  by  the  trustees  of  o^ie. 
non-resident  debtor  for  the  collection  of  a 
debt  due  from  another  non-resident  oebton 
In  the  matter  qf  BrovM,  316 

5. /So  a  non-resident  creditor  may  inititute 
procesdings  under  this  act  agwnrt  a  non-^ 


resident  debtor,  where  the  debt  is  due  on  a 
eoutact  made  vithin  this  state.    .  id' 

6.  It  is  enough  that  the  affidavits  of  the  two 
witnsBseSf  required  by  the  statute  to  be 
presented  on  the  application  for  an  attach- 
ment, state  that  the  debtor  is  a  non-rest- 
dent,  or  that  being  ao  inhabitant  he  has 

'rSscretly  departed  from  the  state,  or  keeps 
iusaseM' concealed  with  intent  to  avoid  the 
aenricd  of  civil  process ;  it  is  not  necessary 
that  these  affidavits  should  contain  any 
thing  as  to  the  nature  of  the  debt,  or  the 
residenceof  the  creditor,  id 

7.  In  af  proceeding  against  a'perran  an  an  a6- 
sconding  debtor,  the  affidavit  required  by 
statute  to  be  made  by  diniHerested  wit- 
nesses, though  unqualified  in  its  terms  that 
the  debtor  had  left  the  state  with  intent  to 
defraud  his  creditors,  is  not  enough  to  jus* 
tify  the  issuing  of  a  warrant ;  the  witnesses 
must  state  the  facts  andcircianstanees  to 
estaUish  the  grounds  on  which  tho  appli- 
cation IS  made,  so  that  the  officer  to  whom 
the  applicatJQtt  is  made  may  exercise  a  dis- 
cretion in  the  matter.    Exports  Robinson, 
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ACCORD  AND  SATISFACTION. 

1.  The  acceptance  of  the  note  of  a  third  per- 
son from  one  of  the  members  of  a  firm, 
endorsed  by  him,  together  with  the  pay* 
meat  of  the  bdlanee  of  the  account  against 
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the  firm  in  etuh,  ii  an  aecord  and  mtiifac- 
tion  of  the  demand  afrainitt  the  fiiro ;  there 
being  no  agreement  that  such  note  was  re- 
ceived merely  as  collateral  security.  Frii- 
bU  V.  Lamed,  4S0 

3.  So  a  judgment  confessed  by  one  of  the 
partners  for  the  debt  of  the  firm  is  a  satis- 
faction, id 


ACTIONS  IN  GENERAL. 

8§a  CoNTiucTS,  1.    Plsab  amd  Plbabingb, 
2,  3,  4.  ' 


ALIENS. 

1,  An  alien  widow  is  not  entitled  to  dower, 
although  at  the  time  of  h«r  marriage  her 
husband  was  aZso  an  a^ien  and  held  land 
nnder  the  aetoflQS^S  enabling  ariens  to  pur- 
chase and  hold  real  estate.  H«r  husband 
bad  the  capacity  to  purchase  and  hold  real 
estate ;  but  she  not  having  such  capacity, 
cannot  claim  dower  fn  the  lands  at  her 
husband.     Connolly  ▼.  Smith,  59 

9.  The  nephew  of  a  person  dying  iittestate 
and  seised  of  an  estate  of  inheritance,  al- 
though a  naturaUxed  citimen,  is  not«apable 
of  luheriting  the  estate,  if  his  father  be  an 
eUien  and  living  at  the  time  of  the  decease 
of  the  person  last  seised »  notwithstanding 
the  provision  in  the  statiates  of  descend, 
*'  that  n<rpei8on  capable  of  inheriting,  Slc, 
■hall  be  precluded  from  such  inhentance 
by  reason  of  the  alieniam  of  any  aneeator 
of  aneh  perw>n."     The  People  v.  Jriin, 

128 

3.  Onr  statute  is  substantially  like  the  act  of 
11  and  13  Wm.  IIL,  ch.  fi,  and  most  re<> 
ceive  the  same  oonstroction,  viz.  that  it 
does  noti  enable  a  person  to  deduce  title 
through  an  alien  aneeeter  eiill  living^      id 

4.  In  an  action  of  ejectment  for  the  recovery 
of  lands,  alienage  of  the  plaintiff  cannot 
be  alleged  as  a  bar  to  a  recovery,  although 
he  was  bom  in  Scotland  in  1769,  and  re- 
mained an  inhabitant  there  ontil  1630, 
when  it  is  shown  that  the  father  of  such 
plaintiff  was  a  resident  of  this  country  pre- 
tIous  to  and  at  the  time  of  the  deeltaration 
ai  independence,  and  remained  here  until 
his  death,  in  1823.    Yaung  t.  Peck,     389 


AMENDMENTS. 


Where  than  are  issnes  of  law  and  of  fact, 
and  the  plaintiff  proceeds  to  the  trial  of  the 
iwues  of  fact  before  disposing  of  the  issues 


of  law,  and  the  ismes  of  ftict  are  haad 
against  him,  and  the  issues  of  law  are  also 
subsequently  decided  against  him,  2eare  to 
,  amend  will  not  be  granted  to  him.  Eddiy 
V.  Stanton,  S55 

See  EiicnuRT,  3. 

ARREST  OF  SHIPS  AND  VESSELS. 
See  Sbips  and  Vxanijs. 

ASSUMPSIT. 

1.  Where  goods  are  sold  to  be  paid  for  by  • 
note  er  Ull,  payable  at  a  futwe  day,  which 
is  not  delivered  according  to  the  terms  of 
Mle»  the  vendor  ^lay  sue  immediately  for 
a  ffreach  of  the  epedal  agreement  and  re- 
cover as  damageet  the  whole  value  of  the 
goods,  allowing  a  rebate  of  interest  during 
the  stipulated  credit ;  he  cannot,  however, 
maintain  assumpsit  on  the  common  eounie 
until  the  credit  has  expired.  Hamnm  v. 
MiUe.  90 

2.  Where  goods  are  to  be  paid  for  in  a  note  or 
bill,  the  vendor  cannot  recover  on  the  com- 
mon count  for  goode  eold  and  delitered 
until  the  credit  hae  expired',  but  he  may 
proceed  immediately  for  a  breach  of  the 
special  agreement.     Yale  v.  Coddington, 

See  EsvopFEL,  2. 

ATTACHMENT. 

A  hand  executed  by  an  oflicer  to  be  relieved 
from  arrest  on  an  attachment  issued  against 
him  for  not -returning  an  execution,  where 
the  penalty  exceeds  one  hundred'dollors, » 
void,  if  the  attachment  was  issued  without 
ah  order  fixing  the  amount  in  which  the 
party  proceedM  against,  shopld  be  held  to 
bail.    BankofBi^aloY.Boughton,       57 


ATTORNEY. 

An  attorney  who  preeeeutes  a  suit  to  judg- 
ment, has  not  power  by  virtue  of  his  genenl 
authority  to  discharge  a  defendant  from 
arresi  on  a  ca,  sa.  without  the  actual  pay- 
ment of  the  debt.  SimonUmy,Banr*ll,$S^ 


BAILMENT. 

1.  In  SB  action  against  stage-coach  proprie- 
tors as  common  earriere,  for  the  kos  of 


• 
INDBX. 


685 


goocb  entnurted  to  them,  wherp  the  route 
of  r^e  road  occnpied  by  them  is  stated  io 
the  dedaration  as  tnore.  exteruwe  than  it  is 
in  fact,  a  nQnsitU  will  not  be  granted  Tor 
the  variance,  if  in  truth  the  goods  jvere  ac- 
tually received  by  them  and  loet  upon  that 
portion  of  the  road  Which  they  otcopied  : 
and  on  the  contrary,  leave  will  be  given  to 
the  piaintiflT/p  amend  without  eo9t9.  Clark 
T,Fa3tion^         ,  .153 

S.  Notice  that  ajl  boxes  and  parcels  sent  by  a 
stage  coach  will  be  at  the  riak  of  the  own- 
er0,  does  not  relieve  a  Qommou  carrier  f^om 
responsibility,  though  brought  home  to  the 
knowledge  of  the  owners  of  the  godds.     id 

3.  In  an  action  against  the  owners  -of  a 
steamboat  as  common  carriera,  where  the 
boat  stranded  in  entering  a  harbor  i(»  the 
night  time,  in  consequence*  of  the  master 
mistaking  a  light  npon  a  stranded  vessel 
for  a  light  usually  exhibited  by  the  keeper 
of  the  beacon  Kght,  by  means  whereof  the 
plaintifis  sustained  damage ;  it  waa  keld, 
that  nothing  will  excuse  the  common  car^ 
ricTi  except  the  two  ordinary  excepted  ca- 
ses: ineviiabU  accident  without  the  inter- 
veiitioH  of  man,  and  the  acta  of  public  ene- 
mies; that  neither  of  the  exceptions  exist- 
ed h»  this  case  ;  and  that  proof  of.  the  ut» 
most  vigilance  and  care  on  the  part  of 
the  master  was  irrelevant  and  inadmissible 
in  defenpe  of  the  action.  Jtf^ilrMtir  v^. 
JSearMt  190 

4.  Th^  rule  of  law  is  the  same  in  respect  to 
a  carrier  by  water  as  to  a  carrier  by  land  ; 
nor  is  there  any  distinction  whether  the 
navigation  be  upon  the  ordinary  rivera^  or 
the  great  rivers  and  lakes  or-  inland  seat 
of  this  country,  except  so  far  as  the  ex- 
ceptions in  faVor  of  th^  carrier  are  extend- 
ed to  the  petiU  or  dangers  of  the  rivers  or 
lakes,  by  the  special  terms  of  the  contract 
contained  in  the  charter  part^^  or  biil  of 
lading.     '  id 

5  The  clause,  "  except  the  perils  pr  dangers 
.  of  the  rivers  -  or  lakes,"  and  -  various  cases 
arising  under  it,  cited,  considered  and 
commented  upon.  id 

6.  An  innkeeper  is  responsible  for  the  safe- 
keeping df  a  load  of  goods  belonging  to  a 
traveller  who  stops  at  his'tnn  for  the  night, 
if  the  carriage  coptaining  the  goods  be  de- 

^posited  in  ^  a  p/ace  designated  by  the  ser- 
vant of  the  innkeeper,  although  such  place 
be  anop^n  unenclosed  space  near  the  public 
highway.    Piper  :9.  Manny,  282 

7.  Common  carriers,  who  carry  passengers 
and  their  baggage  as  well  as  mercha^ize 
are  answerable  under  their  common  law  liO' 


bUity  for  the  haggvg^  of  paaBengeni  left  at 
their  offices  in  chai^^  of  their  agents,  with 
the  iuteuiion  of  proceeding  with  the  same 
in  the  next  train  of  cars^  steam  boats  or 
other  conveyances  departing  from  the  place 
wher^  the  baggage  is  deposited.  Camden 
ondAmboy  RaU  Baud  Co,  v.  Belknap,  354 

8.  A  notice  of  »  all  baggage  at  the  risk  of  the 
Owners*' is  no  protection  to  common  car- 
riers^'  id 

\  See'.SAjjt  OF  Chattels,  1. 


BAIL,  SPECIAL. 

1.  A  bail  bond  must  be  cohdrtioned  that  the 
defendant  will  appear  by  putting  in  special 
bail  within  twenty  day^  alter  the  return 
day,  &'C.  i^  the  terms  prescribed  by  the  re- 
vised statutes,  or  it  will  be  void ;  a  bond  in 
the  form  used  under  the  old  statute  is  a 
nullity.    Barnard  v.  VieU,  88 

3.  Special  hail  are  entitled  to  have  an  exoh* 
eretur  entered  on  the  bail  piece,  where  the 
principal  has  obtained  his  discharge  as  aa 
insolvent  debtor,  since  the  rendition  of  the 
judgment  against  him  ;  and  thftt  whether 
the  discharge  be  granted  under  the  act  to 
exonerate  the  person  of  tbe  debtor  from  im- 
prisonment,  or  under  the  two-third  art. 
Trumbully,  Healy,  670 

3.  An  exoneretur  will  be  ordered, ,  notwith- 
standing the  allegation  of  frauds  the  ques- 
tion of  fraud,  can  be  raised  only  by  a  new 
action.  ,  id 


BILL  OF  PARTICULARS. 

See    Plias    amj>     Pliabings,    11.    Paac- 
Tick,  2. 


BILL  OF  SALE. 
See  MoiTGAGB  of  Pjmsonal  Paopuitt. 


BILLS  OF  EXCHANGE   AND  PROM- 
ISSORY NOTES. 

1.  Notice  of  protest  sent  by  mail  directed  to 
the  town  where  the  party  resides  is  suffi- 
cient, although  there  be  several  post  offices 
in  the  same  town,  unless  it  appear  that  the 
holder  knew  that  it  should  he  directed  in  a 
different  manner ;  or  now  by  statute,  un- 
less the  party  wbeu  affixing  his  signature 
to  a  bill  or  uoie  specifies  thereon  the  post 
office  to  which  notice  niust  be  addressed. 
Downer  v.  Remsr,  10 
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9.  Where  Ihe  etun  ipeeified  in  a  liotic^  of 
protest  ««rt««  from  the  true  eum,  it  it  for  a 
J  Dry  to  eay,  whether  the  party  has  or  has 
not  beeii'  misled.  id 

3.  Where  there*  are  three  consecntive  en- 
dorsers to  a  promissory  note,  the  reUate  by 
the  plaintiff  of  the  firtUendoraer,  is  a  bar 
te  an  action  against  the  second  and  third 
endorsen.    I9etoeamb  ▼.  Raynor,  108 

4.  An  action  does  not  lie  on  a  hank  check 
against  the  drawer  until  a/ter  notice  of 
presoDtment  and  non-payment  Marker  t. 
Andereon,  372 

ft.  What  degree  of  diligence  is  necessary  on 
the  part  of  the  holder  in  making  present- 
ment and  givtag  notice  of  non-payment, 
quete.  ^        ^ 

6.  The  law  in  relation  to  bank  checks  exatn- 
ined  and  various  cases  and  dicta  in  which 
such  instraments  are  said  to  be  disUngaish- 
able  from  biUs  of  exchange  cited  and  com- 
mented npon  by  Mr.  Justice  CowBif.      id 

7.  Where  a  bank  receiTes  and  disconnts  ne- 
gotiable paper,  places  the  proceeds  to  the 
credit  of  the  holder,  and  charges  over 
against  him  and  cancels  other  notes  upon 
which  are  responsible  parties,  but  wHich  are 
overdue  and  lie  under  protest,  such  cancel-' 
latian  is  equiva^nt  to  paying  valve  at  the 
time,  and  precludes  all  defence  existing  as 
between  the  original  parties.  Bank  of 
Salina  ▼.  Babeock,  499 

8.  A  bill  of  exchange  imports  that  a  debt  is 
due  from  the  drawee  to  the  drawer,  which 
is  assigned  to  the  payee  of  the  bill ;  and  if 
the  drawee  accepts  it,  is  an  acknowledg- 
ment on  his  part  that  he  has  funds  of  the 
drawer  in  his  bands  to  the  amount  of  the 
bill.  When  the  bill  is  paid  and  taken  up 
by  the  drawee,  it  ceases,  to  be  obligato- 

on  -any  of  the  parties.    Griffith  v. 

502 
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9.  The  presumption  that  the  drawer  has 
Atnds  in  the  bands  of  the  drawee,  may  be 
rebutted  ;  the  drawee  may  show  that  he 
accepted  and  paid  the  bill  for  the  accom- 
modation of  the  drawer^  and  then  in  the 
absence  of  any  express  stipulation,  the  law 
will  imply  an  undertaking  on  the  part  of 
the  drawer  to  indemnify  the  acceptor,  who 
on  this  implied  obligation,  may  have  an 
action  agamst  the  <&awer — but  not  on^  the 
hill  itself  id 

10.  Where  a  bill  is  drawn  by  one  person  upon 
another,  and  a  third  paily  subscribes  his 
name  under  that  of  the  drawer,  adding  the 


word  surety  to  his  signature,  the  nndeitA- 
ing  of  such  third  party  is  with  the  payee 
or  subsequent  holder,  that  the  bill  shall  be 
accepted  and  paid  ;  but  he  incurs  no  -obli- 
gation whatever,  either  e«rpre««  or  impiiedj 
to  (he  drawees.  id 

11.  Where  a  hiU  of  exchange  is  sent  to  an 
a^rent  for  coUeetion,  and  merely  for  that 
purpose  is  endorsed  to  such  agent  in  full, 
on  the  bill  being  returned  to  the  owner 
protested,  he  may  strike  out  the  endorse- 
ment and  bring  an  action  in  hie  own 
name;  it  is  not  necessary  in  such  case 
there  should  be  «  re-endorsement.  The 
Chautauqus  County  Bank  v.  Davis,'    584 

12.  A  guaranty  of  a  debt  in  the  form  of  an 
endorsement  of  a  promissory  note  is  obliga- 
tory upon  the  guarantor;  and  in  case  of 
non-payment  ^y  the  debtor,  the  guarantor 
is  liable  for  the  whole  amount  of  the  debt, 
and  not  merely  for  the  sum  received  by 
him,  with  the  interest  thereof.  Oakley  v. 
Boorman,  ooo 

13.  An  action  does  not  lie  against  a  notary 
for  the  omission  of  notice  of  protest  to  an 
endorser,  where  the  holder  may  reeort  to 
othnr  grounds  for  fixing  the  endorser  in- 
depenc&nt  of  the  notice,  and  wilfully  or 
negligently  omits  to  avail  himself  of  snch 
facts.     Franklin  V.  Smith,  724 

14  It  seems,  however,  that  iii  such  case,  the 
holder  of  the  note  should  not  only  be  well 
apprised  of  the  existence  of  the  facts  to 
which  resort  'knight  be  had  to  sustain  the 
action  agfainst.  the  endorser,  but  that  be 
should  have  some  intimation  that  the  valid- 
ity of  the  notice  would  be  qoestioned.        id 

15.  Notice  of  non-payment  sent  per  mail  to 
the  place  designated  by  the  drawer  of  an 
accommodation  bill  of  exchange,  for  whose 
benefit  the  bill  was  discounted,  as  the 
residence  of  the  endorser,  is  sufficient  to 
charge  the  endorser,  although  he  in  fact 
reside  in  another  town,  and  receives  bis 
papers  at  a  post  office  in  still  another  town. 
Bank  of  Utica  v.  Bender,  643 

16.  All  that  can  be  required  of  the  holder 
of  ptper  in  such  case  is,  reasonable  diU^ 
gence  in  making  inqoii^  atf  to  the  reeidenee 
of  the  endorser ;  and  the  holder  in  this 
case  having  received  information  from  an 
individual  m  whom  the'  endorser  reposed  so 
much  confidence  as  tp  become  his  surety 
for  the  payment  of  a  debt,  U  was  hM,  that 
he  had  done  all  that  oouid  Jbe  demanded  of 
him.  id 

17.  What  is  reasonable  diligence  in  cases  of 
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ihm  kind,  wheM  thero  is  no  dkpute  as  to 
tne  fact^  of  tire  case,  is  a  question  of  law. 

id 
See  EriDENCB,  6.    Usury,  1. 

BOND.  . 

1.  A  ^n^  given  by  a  party  on  sujng  ,out  an 
attachment  from  a  justice's  court,  that  he 
will  pay  all  damages  and  costs  if  he  fail  to 
recover,  extends  to  the  final  determination 
of  the  cause ;  a  recoyery  before  the  jus- 
tice will  not  save  a  suit  upon  the  hpnd  if 
such  recovery  be  subsequently  reversed  on 
•nor  brought.    Ball  v.  Gardner,  270 

^.  A  cotenant  entered  into  by  a  third  person, 
on  receiving  property  levied  upon  by  a 
sherifF,  to  deliver  it  to  the  sheriff  on  re- 
quest or  jmy  the  debt,  is  a  valid  obliga- 
Uon  within  the  statute  declaring  void  all 
^nds,  Slc.  taken  by  a  sheriff  or  other  of- 
ficer by  color  of  his  office,  in  any  case  or 
maiiner other  than  provided  by  law.  -Ack- 
er v.  Burrall,  605 

3.  The  statute  forWds  only  what  is  illegal^  it 
vitiates  securities  taken  for  com  and  favor; 
and  does  not  render  void  peenrities  au- 
ihorized  either  by  tbtf  common  law  or  stot- 
«f(S.  Unless  there  is  duress  or  oppression  or 
illegalezaction,  the  security  is  good.        id 

4.  A  levy  apon  partnenhip  property,  by  vir- 
tue of  an  execution  against  one  partner, 
cannot  be  alleged  as  illegal  in  bar  to  an 
action  upon  soch  covenant;  especially 
where  the  other  partner  consented  to  each 
le^y.  id 


C 

CASE. 

2.  An  aetion  on  the  case  may  be  snstamed  by 
a  father  for  the  sednction  of  his  daughter 
without  proving  any  actual  loss  of  service ; 
it  is  enough  that  the'daughter  be  a  minor 
residing  with  her  father,  and  that  h6  has 
the  right  to  clatm  her  services.  Hewitt  v. 
-Prtrti^,  79 

SI.  In  rach  action  a  plaintiff  may  show  in 
proof  in  aggravation  of  damages,  any  cir- 
eumaUnces  the  natural  consequences  of  the 
prineipal  act,  although  they  did  not  trans- 
pire until  after  snit  brought.   .  id 

3«  In  an  aetion  on  the  case  for  a  collision  of 
.    Teasela,  the  plaintiff  is  not  entitled  to  re- 
cover, if  the  injury  ia  in  any  degree  attri- 
botabia  to  his  own   want  of   care;  and 


where  «nch  is  the  fact,  and  be  obtainB  a 
verdict,  a  new  trial  will  be  granted.  Barnes 
V.  CoU,  i88 

4.  An  action  on  the  case  for  9l  malicious  pros- 
ecution lies  against  a  party  who  falsely  and 
maliciously  prosecutes  another,  although 
the  court  in  which  such  proseQutton  was 
had  was  utterly  destitute  of  jurisdiction  in, 
the  matter ;  consequently  it  is  not  necessa- 
ry iu  the  action  for  the  malicious  prosecu* 
tion  to  aver  or  prove  that  the,  court  in  which 
were  the  proceeding  complained  of  had 
jurisdiction,  provided  that  the  malice  and 
falsehood  of  the  charge  be  put  forward  as 
the  gravamen,  and  the  arrest  or  other  act 
of  trespass  be  alleged  merely  as  a  conse- 
quence.   Morris  y,  Scott,  281 

5.  Where  a  child  of  such  tender  age  as  not 
to  possess  sufficient  discretion  to  avoid  dan- 
ger, is  permitted  b^  his  parents  to  be  in  a 
public  highway  without  any  one  to  guard 
nim,  and  is  there  run  over  by  a  traveller 
and  injured,  neither  trespass  or  case  lies 
against  the  traveller,  if  there  be  no  pre- 
tence that  the  injury  was  voluntary  or 
nrose  trom  culpable  negligence  on  his  part 
Hartfield  v.  Roper,  615 

6.  In  an  action  for  such  injury,  if  there  be 
negligence  on  the  part  of  the  plaintiff,  there 
cannot  be  a  recovery ;  and  although  the 
child  by  reason  of  his  tender  age,  be  inca 
pable  of  using  that  ordinary  care  which  if 
required  of  a  discreet  and  prudent  person, 
the  want  of  such  care  on  the  part  of  ths 
parents  or  guardians  of  the  child  furoishes 
the  same  aniwelr  to  an  action  by  the  child, 
as'would  its  omission  on  the  part  of  the 
plaintiff  in  an  action  by  an  adtiit  id 

7.  The  same  mie,  it  seems,  would  appty  in 
an  action  by  a  bUmd  or  ile«/man,  or  a  per* 
son  non  compos,  who  under  similar  circum- 
stances, received  an  injury  on  a  public 
highway,  id 

8.  For  an  injury  to  a  childof  the  meet  tender 
age  an  action  may  be  brought  in  the  name 
of  the  child.    In  England  it  seems  it  must  '■" 
be  80  brought,  and  that  an  aetion  cannot 
be  sustained  in  the  name  of  the  p^jsni  ; 
whether  that  be  ^the  rale  hw,qusn.    id 


CHAMPERTY. 

1.  Where  lands  were  sold  under  an  execution 
and  the  pA>perty  conveyed  by  the  sheriff  to 
the  purchaser,  who  sold  the  same  to  a  third 
person,  who  rseanveyed  the  premfises  to  tha 
'  first  purohaser,*  it  was  held  that  the  last 
deed  was  not  void  for  champerty,  although 
the  grantor  ia  the  same,  €t  the  time  of  tha 
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exieuiion,  wu  not  in  tbe  aetnal  po$$eM9ion 
of  the  lands,  they  being  at  "the  time  the 
subject  of  controversy  by  suit  in  court,  the 
granlor  hayiug  broa|i[bt  ejectment  .for  the 
recovery  of  the  laDds^this  decision  beiDg 
made  on  the  principle  that  the  defendant* 
were  quasi  tenayts  of  the  grfantor,  and 
could  Jiot  be  'deemed  to  hold  adversfsly. 
Webb  V.  Bindon,  98 

9L  Evidence  to  show  that,  at  thn  time  of  the 
reeonveyatieef  the  Bdit  brought  by  the  gran- 
tor had  been  settled  and  was  endedf  Was 
held  to  be  admissible  noiwitlMtanding  the 
production  of  a  record  on  the  other  aide 
that  the  suit  was  pending,  and  further,  that 
such  evidence  did  .  not  ,  contradict  the 
record.  id 

3.  It  seems,  that  by  the  alteration  of  the  sUt- 
ute  of  champerty,  the  taking  of  a  convey- 
ance from  a  party  in  possession  of  lands, 
the  subject  of^controversy  bjf  suit  in  courts 
is  no  longer  forbidden.  id 


COMMON  CARRIERS. 
See  Bailkknt. 

CONSIDERATION. 

1.  Where  lands  were  sold  and  conveyed « by 
deed,  containing  a  covenant  for  quiet  en* 
joymsnt,  and  the  purchaser  executed  his 
bond  for  the  consideration  money,  it  was 
held,  that  it  is  no  defence  to  an  action  on 
the  bend,  thfit  the  graptor  was  not  seized 
in  fee  ^nd. had  lUf  right  to  convey  the 
premises,  if  there  be  no  allegation  of  any 
frandnlent  roprjesentation  on  the  part  of  the 
pkiintiffinrespeet  to  the  title.  The  above 
facts  showing  neither  a  faiiure  or  an  ori* 
ginal  want  at  consideration.  Whitney  v. 
Lewis,  131 

S*  A  promiao  or  obBgatioo  cannot  be  defeated 
in  whole  or  in  part,  On  the  ground  of  the 
«  iuadsquaey  of  the  compensation  receited 
for  the  obligatioi^  inoorred-^he  sUgfatost 
consideration  is  sufficient  to  support  the 
most  onerooi  obligation ; 'the  meaning  of 
the  rule  that  you  may  impeach  the  consid- 
eration is  only  that  yon  may  Aow  fraud, 
mistake  or  iltegaUty  in  its  concoction,  or 
non-performance  of  the  stipulations  of  the 
agreomont  on  tho  part  of  the  ptomissee. 
Oakley  t.  Bsormany  588 

3.  In  an  aetion  npon  a  promissory  note  given 
in  pnrsnaneo  of  a  covenant,  the  maker 
eaunot  impoaeh.  the  consideration,  the 
oovonant  being  a  good  and  sufficient  oon- 
sidoration ;  but  if  within  tfao  oqnity  of  the 


flUtnte  allowing  the  consideration  of  a  ooat» 
ed  instrument  to  hf  inquired  into,  the  ma- 
ker olinnot  avail  himself  of  the  defence, 
unless  he  has  pleaded  it  or  givto  noU<w 
thereof.    Fafs  adm'rs  y.  Richards,     626 

4.  Where  a  party  obtains  what  ho  eontrad* 
ed  for,  ho  cannot  Avoid  his  contract  on  tho 
ground  that  what  he  received  h  valueUss, 
unless  he  shows  fraud  or  a  misapprehen- 
siott  io  respect  to  the  subject  matter  of  tho 
contract  •• 

5.  It  is  not  indifipensable  to  the  vafidity  of  a 
contract,  that  the  cause  moving  to  the  act 
should  be  meiittoRed  as  the  consideration; 
it  is  enough  if  from  the  whole  in>«trumoni 
it  be  manifest  tliat  there  b  a  consideration. 
AUen  V.  Jaquish,  628 

See  Coimucrst  3  to  9. 


CONSTRUCTION  OF  DEEDS,  &e. 

Where  premie^,  situate  in  the  city  of  New- 
York,  were  demiaod  for  a  term  over  six 
mad  leas  than  nine  «DOnths,.tfl  the  yem- 
iy  rent  qf  >300,  payahU  quart^ly"  rr 
WAS  miu>,'  that  the  time  of  the  first  fMy- 
ment  of  ren<  was  not  dofeired  nntil  three 
months  from  the  date  of  the  leaoe,  but 
that  the  rent  was  payable  on  the  oraal 
quarter  days  for  the  payment  of  rent  io  th» 
city,  happening  after  the  date  of  the  leaoo. 

.    Leo  Wolf  w.MsrrUt,  336 


CONTRACTS. 

1.  Where  parties  enter  into  a  contract  nnder 
seal  in  their  individual  eharactsrs,  not  de- 
scribing themselves  as  trusUes,  agents  or 
a  committee,  they  are  personably  responsi^ 
hie,  althongh  they  in  fact  contract  as  a 
committer  io  anticipation  of  the  ieeorpora- 
tion  of  a  literary  institution— ^>aro2  proof  m 
not  admissible  in  such  case  to  show  that  it 
was  not  intended  that  they  should  bo  per- 
•onally  Uablo.    Lincoln  v.  CrandcU,    Ml 

9.  Where  it  was  alleged  in  a  declaration  that 
an  agreement  was  entered  into  between  a 
rail  road  eompany^and  an.  IndivklnaJ,  by 
which  the  latter  stipulated,  that  if  the  ibr- 
,  met  would  locate  their  road  and  teiminato 
it  at  a  oertain  place,  and  should  require 
certain  lands  m  the  vicinity  of  soch  ter- 
mination for  the  purposes  of  the  road,  that 
he  would  pay  the  -damages  whioh  ahoald 
be  appraised  to  the  ownaia  of  the  lands ; 
and  the  plaintifb  then  proceeded  to  aver 
that  the  agreement  being  ao  made,  after- 
wards, to  wit,  on,  4cc.,  at,  dec.  in  eonsidsr^ 
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ittion  thertqf,  and  thtt  the  plaintiA  had 
promised  to  perform  on  their  part,  the  de- 
fendant promised  to  perform  on  hie  part ; 
It  wot  held,  that  the  promiee  of  the  indi- 
vidtuil  was  not  bindtu|r,  inasmnch  as  by 
the  agfreement  no  obligation  was  incurred 
on  the  part  of  the  eompanyf  and  that  the 
promise  of  the  company  set  forth  as  made 
subsequent  to  the  agreement,  was  not  a 
sufficient  consideration  to  sustain  the  pro- 
mise of  the  defendant.  Utica  and  Schenec 
tody  R.  R.  Co.  V.  Brinckerhoff,  139 

3.  Contracts  in  restraint  of  trade,  which  to- 
tally prohibit  the  pursuit  of  an  occupation, 
or  the  carrying  on  of  a  particular  business, 
at  any  place  in  the  state,  are  void,  as  de- 
trimental to  one  party  without  being  bene- 
ficial to  the  other,  and  aiso  as  if^jurious  to 
the  public,  let  the  consideration  moving  to 
the  contract  be  what  it  may  ;  but  cootracts 
for  a  limited  restraint,  as  th&t  a  man  will 
not  exercise  his  trade  or  carry  on  busi- 
ness in  a  particular  place  or  witbin  certain 
limits,  are  valid  and  will  be  enforced  by  the 
courts,  if  it  be  shown  that  they  were  en- 
tered into  for  good  reasons,  Chappel  ▼. 
Brockway,  157 

4.  It  seems  that  it  is  not  enough  that  there 
be  a  consideration,  such  as  wpuld  uphold  a 
contract  in  which  the  public  have  no  in- 
terest ;  but  that  whatever  may  be  the  pe- 
cuniary consideration^  it  must  appear  in 
addition  that  there  was  some  good  reason 
for  entering  into  the  contract,  and  that  it 
imposes  no  restraint  upon  one  party  which 
is  not  beneficial  to  the  other.  id 

5.  How  far  the  restraint  may  extend,  depends 
upon  the  nature  of  the  business  to  which 
the  contract  relates  ;  as  a  general  rule,  it 
may  be  said  to  extend  far  enough  to  afford  a 
fair  protection  to  the  purchaser  of  the  busi- 
neas  which  the  seller  agreed  to  relinquish. 

id 

€.  Where  the  plaintiff  and  defendant  were 
competitors  in  running  packet  boats  on  the 
Erie  canal  between  Rochester  and  Buffalo, 
and  the  defendant, /or  the  consideration  of 
$12,500,  was  induced  to  sell  out  to  the 
plaintiff  his  boats  and  other  property  con- 
nected with  the  business  aind  to  enter  into  a 
bond  in  the  peual  sum  of  (25,000,  that  he 
wonld  not  at  any  time  thereafter,  own,  run 
or  be  interested  in  any  line  of  packet  boats 
on  the  canal,  within  the  limits  before  oc- 
cupied by  him :  it  was  held,  that  the  bond 
was  valid :  there  being  not  only  a  sufficient 
pecuniary  consideration,  but  a  good  reas'm 
for  the  contract.  id 


.  A  declaration  on  a  bond,  restraining  the 
obligor  from  pursuing  the  business  of  a 

Vol.  XXL  ,  87 


mannfaciuFer  of  pot  and  pearl  ashes,  for  a 
specified  time  and  within  prescribed  limits, 
IS  bad,  if  it  show  no  consideration  for  the 
giving  of  the  bond  by  the  obligor  other  than 
what  IS  to  be  implied  from  the  seal  attached 
to  the  bond,  and  set  forth  no  reason  what- 
ever why  the  bond  was  executed.  Ross 
▼.  Sadgbeer,  166 

8.  Ordinarily,  where  the  parties  contract  by 
deed,  a  consideration  will  be  implied  from 
the  seal ;  but  that  is  not  enough  in  cases 
ef  this  kind.  Here  the  party  seeking  to 
enforce  yie  contract  must  show  some  good 
reason  for  its  existence:  as  that  it  was 
given  to  protect  him  in  the  prosecution  of 
a  business,  which  for  a  proper  consideration 
he  had  induced  the  kther  party  to  relin- 
quish, id 

:  It  seems  that  if  the  circumstances  induc- 
ing a  contract  in  restraint  of  trade  do  not 
appear  upon  the  face  of  the  instruraenti 
that  they  may  be  averred  in  the  declara- 
tion, and  that  thus  the  validity  of  the  con- 
tract may  he  shown.  t^ 

10.  A  contract  in  restraint  of  trade  is,  in  le- 
gal presumption,  void ;  and  such  presump- 
tion can  be  rebutted  only  by  showing  that 
it  was  entered  into  for  good  reasons,  and 
the  burden  of  showing  the  facts  rendering 
the  contract  valid  rests  upon  the  party  seek- 
ing to  enforce  it.  id 


CORPORATIONS. 

.  Where  an  incorporated  company,  the  cap- 
ital stock  of  which  is  divided  into  shares, 
are  authorized  by  their  act  ef  incorporation 
to  make  calls  upon  the  stockhoiders  for 
the  payment  of  the  sums  by  them  respec- 
tively subscribed,  in  such  proportions  and 
at  such  times  as  the  directors  see  fit,  under 
penalty  of  forfeiture  of  the  shares  sub- 
scribed and  of  the  previous  payments  made 
thereon,  the  company  may,  in  case  of  non- 
paymtni,  proceed  by  suit  to  recover  the 
amount  of  the  calls,  or  may  declare  a  for- 
feiture of  the  stock.  Herkimsr  Manuf  and 
Hydraulic  Co.  v.  Small,  273 

2.  So  even  after  suit  brought,  they  may  de- 
clare a  forfeiture  of  the  stock,  and  such  lat- 
ter proceeding  cannot  be  pleaded  in  bar  of 
the  further  maintenance  of  the  suit,  where 
the  value  of  the  stock  forfeited  is  not  equal 
to  the  money  due  to  the  company.  The 
stockholder,  however,  is  entitled  in  such 
cases,  on  the  assessment  of  the  damages,  to 
insist  that  the  value  of  the  stock  forfeited 
shall  be  allowed  in  mitigation  or  diminution 
of  the  sum  which  the  plaintifi  would  oth- 
erwise be  entitled  to  recover.  id 
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3.  Where  the  etoek  forfeited  is  equal  in  valne 
to  the  money  which  may  be  demanded  by 
the  company,  the  forfeitnre  may  be  plead- 
ed in  bar ;  but  a  plea  of  forfeiture  witkoot 
each  averment  of  value  ifli  bad.  id 

4.  The  clause  in  an  act  of  Incorpor4tion  of  a 
turnpike  or  rail  road  compauy  aifthorizkig 
a  forfeiture  of  stock  and  previoua  pify- 
menis  in  eases  of  non-payment  of  calls 
confers  a  cumulative  remedy  ;  and  does  pot 
deprive  the  company  of.  the  right  to  pro- 
ceed by  action  for  the  recovery  of  Bubscrip- 
tions.  Troy  Tvrnpike  and  R.  ft.  Co,  v. 
StChesney,  206 

5.  Nor  is  the  company  limited  to  the  |emeidy 
by  forfeitare,  although  the  promise  be  ex- 
pressed in  the  subscription  to  be  upon  pain 
of  forfeiting,  d-c.,  and  consequently  the 
plainti&  may  declare  upon  such  contract 
as  upon  an  absolute  promise.  id 

€.  A  notice  requiring  payments  to  ^e  made 
to  A.  B.,  residing  in  the  city  of  Troy,  is 
prima  facie  a  sufficieut  compliance  with 
the  requirement  of  the  statute  that  the 
place  of  payment  shall  be-  designated  in  the 
notice-  id 

7.  An  agent  of  an  incorporated  company  may 
receive  authority  to  act  for  hfe  principals, 
otherwise  than  by  a  formal  resolution  $  it 
may  be  collected  from  circumstances,      id 

8.  Under  a  clause  in  an  act  of  incorporation 
of  an  insurance  and  loan  company  in  these 
words,  ^*  that  in  all  cases  where  the  said 
corporation  have  become  the  purchasers  of 
any  real  estate  on  whiqh  .they  h^ve  made 
loans,  the  mortgagors  shall  have  ihe  right 

« af  redemption  of  any  such  property  on 
payment  of  the  principal,  interest  and 
costs,  so  long  as  it  ren^ins  in  the  hands 
gf  ihe  said  corporation  unsold:'**  it  was 
HELD,  that  a  mortgagoi's  right  of  redemp- 
tion continued,  notwithstanding  that  acoft- 
tract  for  the  sale  of  tho  mortgaged  premi- 
ses had  been  entered  ilfto  and  (luly  exe- 
cuted by  the  company* .  one  thNxl  of  the 
purchase  money  paid,  and  possession  taken 
by  making  surveys,  dec. ;  and  that  such 
right  of  redemption  c0ui4.be  extiuguished 
only  by  the  ej^ecution  and  delivery  of  a 
deed  of  conveyance  to  the  purchaser,  who 
must  be  deemed  to  have  contracted  with 
notice  of  the  rights  of  the  mortgagor. 
Edvoards  v.  Farmert^  Fire  Ins.  and  Loan 

•  Co.,  .  467 

9.  A  purchase  by  an  agent  of  the' company 
of  lands  sn  vhleb  they  had  made  aloauj 


is  a  purchase  by  the  eempavy,  within  the 
meaning  of  this  act.  td 

See  Po        s,  5,  6,7,8,9. 

WER 

Costs. 

This  court  will  not  intermeddle  with  ques- 
tions of  costs  in  chancery  required  to  be 
paid  as  conditions  to  applications  here  ;  but 
leaves  that  court  to  vindicate  its  own  au- 
thority.   HovDeltY.  Eldridge,  ^8 


C0X7NTY  OFFICERS. 
See  Quo  Warranto. 


COURTS  OF  JUSTICES  OF  THE 
PEACE. 

1.  Pleadings  in  justices'  courts  are  liberally 
construed  ;  but  still  the  proof  must  corres- 
pond with  the  allegation ;  it  was  according- 
ly held,  where  a  suit  was  commenced  in  a 
justice's  coart  against  Orlando  F.  and 
Mary  F,  without  any  intimation  in  the 
declaration  that  the  relation  ot.husband  and 
wife  existed  ^tween  them » or  that  the  suit 
was  brought  for  the  recovery  of  a  demand 
duo  from  the  wHe  whilst  sole,  though  it  was 
avowed  on  the  hearing  before  referees  that 
the  suit  was  for  such  a  demand,  that  evi- 
dence of  a  promise  by  the  husband  to  pay 
the.  demand,  was  inadmissible  under  the 
pleadings  in  the  cause.  Thie  People,  fx 
ret.  Fuller,  v.  Oneida  €.P.  20 

S.  A  justice's  execution  against  a  party,  an 
inhabitant  hdving  a  family,  issued  before 
the  expiration  of  the  time  limited  by  statute, 
is  good,  if  applied  for  at  ihe  time  of  the 
rendition  of  the  judgment,  atlbougli  jodg- 

.  ment  was  not  rendered  until  four  days  after 
the  trial,  and  'the  execution  was  obtained 
without  previous  notice  of  ap  intention  to 
apply  for  the  same.      Cogswill  v.  Cole,  34 

3.  Where  a  justice  of  the  peace  has  inadver- 
tently issued  process,  or  proceeded  in  the 
prosecution  of  a  suit  in  which  he  is  related 
to  one  of  the  parties  by  consanguinity  or  af- 
finity, it  is  his  duty  on  his  attention  being 
called  to  the  fact  to  suspend  all  further  pro- 
ceedings ;  he  cannot  on  that  ground  tender 
judgment  of  nonsuit,  if  the  plaintiff  be  his 
relative,  and  if  he  does  render  such  jndg- 
meuty  it  will  be  reversed,  Edwards t.  Rus- 
sell, 63 

4.  Notwithstanding  the  47th  section  of  the 
act  relative  to  "courts  held  by  jnitices  o£ 
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tho  peace,"  the  jnstiee  may  in  hie  dwcte- 
tion,  upon  terms,  permit  a  defendant  io'come 
in  and  pUmd  who  did  not  appear  on  ttie  re- 
turn of  a  9ummon9  which  bad  been  perwu' 
ally  served,  but  subsequently  appearejd  on 
a  day  to  which  the  cause  had  been  adjourn- 
ed at  the  request  of  the  plaintiff;  but  being 
a  matter  of  dieeretdon,  a  court  of  erro£  wili 
not  review  the  decision  of  the  justice,  re- 
fusing leave  to  the  defendant  to  plead,  al- 
thou)^  upon  the  same  state  of  facts,  .they 
would  have,  relieved  a  party  from  his  de- 
fault.    Jenjcins  Y.  Brotont  454 

5.  In  a  Auit  in  ti  justice's  eourtt  on  its  appear- 
ing thfit  a  party  who  baa  been  arrested  on  a 
warrant  for  the  recovery  of  damages  for 
the  non-perforiBance  of  a  contract  wa^  not 
nndeiithe  act  to  abolish  imprieonmeot  sub- 
ject to  arrest,  it  is  the  duty.of  the  justice  to 
dismi^  the  proceedings,  although  they  were 
origiually  instituted  on  ^roof  that  the  de- 
fendant was  a  non-resQienU  Shanntm  y. 
Comstock,  4^7 

6.  A  plea  in  a  justice's  court  is  not  a  wdiver 
of  objections  previously  taken  and  decided 
againit  the  defendant,  id 

7.  Notice  given  by  a  plaintiff  in  a  justice's 
court,  at  the  doee  jof  the  triai,  and  before 
the  renditioyi  of.  judgment,  in  the  hear- 
ing oC  the  defendant's  counsel,  that  he  will 
apply  for  an  immediate  execution  should 
judgnient  pass  in  his  favor,  is  sufficient  Xo 
authorize  the  issuing  of  the  execution  On  the 
oath  of  danger,    mgulton  v.  Katana^   .648 

8.  So  a  mritten  notice  given  to  the!  defendant 
on  the  day  tiext  after  the  rendition  of  the 
judgment,  and  three  days  before  the  issu- 
ing of' the  execution,  of  an  iutention  to  ap- 
ply for  the  execution,  is  sufficient,  although 
it  states  neither  time  or  place  when  theap- 

.     plication  will  be  made.  id 

See  Bond,  1.    Error,  22. 


COVENANT. 

1  An  assignee  i)f  covenantd  of  warranty  and 
for  quiet  enjoyment^  may  maintain  an  ac- 
tion on  the  covenants  where  possession  is 
taken  under  the  deed  and  there  is  a  subse- 
quent eviction,  although  at  the  time  of  the 
execution  of  the  deed  the  grantor  had  no 
title.    Beddoe's  ex't  v,  Wadsyiorth,      120 


2.  The  dovenahts  may  be  assigned  as  well  by 
a  releaise  and  quit-claim  as  by  deed  of  *'•- 
gain  and  sale,  or  by  -lease  and  release, 


3*  The  damages  recoverable  upon  a  breach 
of  covenant  of  warranty  or  for  quiet  enjoy- 


ment, belong  tathe  personal  representative 
and  not  to  the  heirs  of  the  party  evicted,  id 

4.  Where  the  eviction  takes  place  during  the 
life  of  the  assignee,  and  the  damages  and 
costs  .are  paid  3^' port  by  him,  and  in  part 
by  his  executor  after  bis  death,  the  facts 
inay  be  alleged  according  to  the  truth  of  the 
ease,  in  an  action  by  the  executor.  id 

5.  To  BUf)port  an  action  for  breach  of  cove- 
nants of  warranty  and  for  quiet  enjoyment, 
aik  eviction  by  tjkle  paramount  must  be  al- 
leged and  proved.  id 

See  BoNDv  2, 3, 4.  -  Considsration.    Vxndor 
'  ard.Vbnbkb. 

.    CRIMINAL  LAW. 

1.  Where  in  an  indictment  for  recmving  sto- 
len goods,  the  charge  was  that  the  prisoner 
had  feloniously  received  of  an  ill-disposed 
person,  to  the  jurors  known  as  Deman 
Boyce,  It  cow,  the  property  of,  &c.  which 
had  the^  lately  before  been  stolen  by  the 
said  ilNdisposed  person,  with  knowledge  of 
the  felony,  and  the  verdict  of  the  jury  was 
that  the  prisoner  was  guilty  of  receiving 
the  cow  charged  in  the  indictment  as  stolen 
property,  knpwiiig  her  to  be  stolen,  without 
finding  by  whom  the  property  was  stolen, 
the  conviction  was  held  proper,  and  a  judg- 
ment rendered  upon  the  verdict  was  af- 
firmed.    The  People  v.  Caswell,  8€ 

2.  On  an  indictment  here  against  a  prisoner 
for  \aving  in  his  possession,  with  intent  to 
pass,fonged  bank  notes,  purporting  to  have 
been  issued  by  a  banking  corporation  of  a 
state  other  than  that  of  New  York,  it  is  not 
necessary  to  show  that  there  is  in  fact  such 

a  corporation  in  existence ;  at  all  events,  ' 
proof  of  the  most  general  character  of  its 
existence  is  sufficient.     The  People  v.  Da- 
vis,  309 

3.  Where  the  direct  charge  rests  for  its  proof 
upon  the  testimony  of  accomplices,  such 
proof  is  sufficient  to  convict,  if  it  be  cor' 
roborated  by  the  evidence  of  credible  wit- 
nesses, although  such  evidence  has  only  an 
indirect  tendency  to  establish  the  commis- 
sion of  the  particular  offence  charged  :  as 

.  where  the  testimony  of  the  accomplices 
fixes  upon  the  prisoi^er  the  charge  of  hav- 
ing in  bis  possession  counterfeit  bills  with 
the  intent  to  pass,  and  the  proof  by  the 
unimpeached  witnesses  shows  that  the 
prisoner  was  possessed  of  a  press  and  plates 
used  in  making  counterfeit  impressions  of 
bank  bills.  The  confirmation  of  the  accom- 
plices must,  however,  be  of  some  fact  or 
facts  which  go  to  fix  the  guilt  of  tho  ac- 
cased. 
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4.  An  indictment  for  forgery  ii  good  if  in 
it  be  set  forth  the  instrnment  or  writing 
alleged  to  have  been  forged,  averring  it  to 
have  been  faUely  made  with  the  intent  to 
injure  or  defraud  some  person  or  body 
corporate,  provided  the  instrument  be  sach 
09  on  its  face  to  show  that  the  rights  or 
property  of  such  person  or  body  corporate 
may  thereby  be  injured  or  affected  ;  it  is  not 
necessary  that  the  facts  and  circumstan- 
ces of  the  case  showing  the  intents  should 
be  specially  set  forth  in  the  indictment ;  it 
is  enough  that  they  be  given  In  evidence  on 
the  trial.     The  People  v.  Stearns,         409 

5.  It  was  accordingly  held  in  this  case,  in 
which  the  defendant  was  indicted  for  forg- 
ing an  instrument  purporting  to  l>e  a  re- 
quest from  the  cashier  of  a  &ink  in  Ken- 
tucky to  the  cashier  of  a  bank  in  New 
York  to'  deliver  to  engravers  the  plates  of 
the  bank  for  the  purpose  of  having  new 
impressions  taken^iihat  it  was  net  neces- 
sary to  allege  either  that  there  was  such  a 
bank  in  Kentucky,  or  that  the  person  who 
purported  to  be  tiie  writer  of  the  request 
was  cashier  thereof  and  had  authority  to 
make  such  request,  or  that  there  were 
such  plates  in  existence  and  in  the  posses- 
sion or  under  the  control  of  the  cashier  to 
whom  the  writing  was  addressed :  all  this 
being  matter  of  evidence  and  not  neces- 
sary to  be  set  forth  in  the  indictment.  Ex- 
trinsic facts  V®  necessary  to  be  stated  only 
when  tlie  operation  of  the  instrument  upon 
the  rights  or  property  of  another  is  not 
manifest  or  probable  from  the  lace  of  the 
writing.  id 

€.  It  was  further  held^  that  it  was  not  ne- 
cessary to  aver  in  tho  indictment  that  the 
Bank  of  Kentucky  was  a  corporation  duly 

4  created  ;  that  it  was  enough  to  allege  that 
the  instrument  seCforth  was  faisely  made, 
with  the  intent  to  injure  and  defraud  the 
bank ;  and  that  under  such  allegation  an 
exemplifcation  of  the  act  of  incorporation 
was  admissible  in  evidence.  id 

7.  The  case  of  The  People  v.  Wright,  9 
Wendell,  103,  examined  and  commented 
upon.    '  id 

S.  The  uttering  and  publishing  a  promissory 
note  with  forged  endorsements  upon  it,  is 
an  offence  within  the  statute  against  for- 
gery, although  the  pfeissing  of  the  note  is 
accompanied  with  communications  which 
would  exonerate  the  endorsers  if  the  en- 
dorsements were  genuine  ^  if  by  possibility 
the  endorsers  may  be  injured^  the  crime  is 
perpetrated.     The  Peogle  v.  Rathbun,  509 

9.  The  crime  u{  uttering  and  publishing  is 
not  complete  until  the  pkper  is  transferred 


and  comes  to  the  hands  or  possession  of 
some  person  other  than  the  felon,  his  agent 
or  servant ;  thus  where  a  note  with  forged 
endorsements  is  pent  by  the  felon  per  mail 
from  one  county  to  an  individual  in  aiiof  Aer 
county,  for  the  purpose,  of  obtainmg  credit 
npon  it,  the  crime  is  not  consummated 
antil  the  note  is  received  by  the  penwn  to 
whom  it  was  sent ;  and  the  proper  place 
of  trial  is  the  connty  to  which,  the  note  was 
sent  id 

10.  In  respeot  to  misdemeanors,  where  part  of 
the  ofience  is  committed  in  one  connty  and 
part  in  another,  the  rule  of  law  in  respect 
to  the  venue  is  otherwise ;  then  the  trial 
may  be  had  in  either  connty.  id 

11.  On  a  charge  of  uttering  and  publishing 
a  promissoiy  note  with  the  names  of  seve- 
Fal  persons  upon  it  as  endorsers,  all  which 
endorsements  are  alleged  to  be  forged,  it  is 
not  necessary  for  the  purpose  of  sustain- 
ing the  indictment,  to  prove  aU  the  en- 
dorsements to  be  forgeries ;  it  is  enoogfa 
that  one  or  more  are  shown  to  be  feige- 
ries.  id 

12.  It  seems,  that  the  uttering  here  of  a  caun- 
terfeit  foreign  bank  bill,  the  ciroalation  of 
which  is  made  illegal  by  statute,  would  be 
deemed  an  ofience  within  the  statute,  if 
laid  to  have  been  passed  with  the  intent 
to  defraud  the  bank ;  though  the  indict- 
ment would  be  bad  if  laid  to  have  been 
passed  with  the  intent  to  defraud  the  re- 
ceiver of  the  bill,  id 

13.  The  forming  and  expressing  an  opinion 
by  a  juror  upon  the  guilt  or  innocence  of 
a  party  on  trial  for  a  felony,  is  a  principal 
cause  of  challenge ;  the  mere  forming  of 

.  an  opmion  is  enough.  t^ 

14.  Where,  on  a  trial  for  felony,  the  prisoner 
by  his  counsel  consents  to  substitute  the 
court  for  trt'ort,  upon  challenges  to  jurors, 
such  consent  cannot  afterwards  be  revoked 
and  a  demand  made  that  a  challege  to 
jurors  shall  be  passed  upon  by  triors,  espe- 
cially after  the  chaUenge  has  been  passed 
upon  by  the  court  id 

15.  A  bill  of  exceptions  lies  for  refusing  triors, 
or  upon  any  question  arising  upon  a  chal- 
lenge to  jurors,  in  a  case  where  triors  may 
be  demanded.  ta 

16.  It  .is  competent,  in  support  of  a  prosecu* 
tion,  to  prove  that  the  prisoner  advised  an 
accomplice  to  break  jail  and  make  his 
escape.  id 

17.  Evidence  that  the  prisoner  refused  to  es- 
cape and  go  beyond  the  reach  of  the  pro- 
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ceiB  of  this  state,  after  beingr  apprized  of 
the  charge  brought  against  him,  although 
he  was  advised  to  do  so,  and  it  was  en- 
tirely practrcable  to  have  made  his  escape, 
is  inadmissible.  id 

18.  On  the  trial  of  an  indictment,  as  well  as 
of  a  ciTil  action  it  is  competent  to  the 
judge  to  ezpreas  his  opinion  to  the  jury  up- 

•  on  the  weight  of  the  evidence,  provided  that 
such  opinion  be  not  expressed  in  the  form 
of  a  direction  as  matter  of  law;  whilst 
what  is  said  is  diereiy  advisory,  the  charge 
will  not  be  reviewed.  id 

19.  Whether  a  jury  in  a  criminal  case  are 
concluded  by  the  instructions  of  the  judge 
upon  matter  of  law,  or  whether  they  are 
the  sole  judges  of  the  law  as  well  as  the 
facts  of  the  case,  quere,  id 

SO.  Observations  as  ^to  the  proper  matter  of 
a  bill  of  exceptione  in  a  criminal  case,     id 


DAMAGES. 

1.  In  replevin,  where  the  defendant  has  ob- 
tained judgment  de  retorno,  and  sued  out.a 
writ  of  inquiry  to  have  his  damages  assess- 
ed for  detention,  the  measure  of  damage 
ordinarily  is  the  interest  upon  the  value  of 
the  goods  when  taken,  from  the  time  of 
the  taking  until  the  quarto  die  post  suc- 
ceeding the  execution  of  the  writ  of  inqui. 
ry.    Brizsee  v.  Mayhee,  144 

2.  The  cost  of  manufacturing  a  raw  article 
for  and  transporting  it  to  market  ipay 
property  be  inquired  into,  to  ascertain  the 
value  of  the  article  at  the  time  and  place 
of  its  taking;  but  that  once  being  fixed, 
the  measure  of  damages  is  the  legal  inter- 
est upon  such  value,  id 

3.  It  seems,  however,  that  where  a  writ  of  rt- 
plevin  is  stfed  put  fraudulently,  ot^  without 
color  of  right',  that  a  jury  would  be  war- 
ranted in  giving  exemplary  damages,  as  in 
a  case  for  a  wilful  and  malicious  trespass. 

id 

4.  In  an  action  for  the  recovery  of  the  price 
stipulated  for  the  building  of  a  steamboat, 
the  plaintiff  is  entitled  to  recover  the  full, 
amount,  without  any  deduction  by, way  of 
recoupment  of  damages  to  the  defendant  m 
consequence  of  damage  sustained  by  him 
for  the  loss  of  trips  and  the  profits  result- 
ing therefrom  occasioned  by  defects  in  the 
boat  or  its  machinery.    Blanchard  v.  Ely, 

342 


5.  The  defendant  in  sueh  case  is,  however, 
entitled  to  an  allowance  for  moneys  neces- 
sarily expended  by  him  in  supplying  defects 
in  the  vessel  or  its  machinery,  so  as  to 
make  il  conform  to  the  plan  specified  in 
the  contract ;  and  where  it  is  manifest 
that  an  allowance  on  that  account  ought 
to  have  been  made,  and  was  not  made  by 
the  jury,  a  new  trial  will  be  granted.        id 

6.  The  courts  of  common  law  seem  inclined 
to  adopt  the  rules  of  the  civil  law  in  respect 
to  damages  for  the  breach  of  contracts 
relating  to  personal  property,  which  is  that 
the  party  entitled  to  claim  performance 
may  claim  damages  for  the  non-perform- 
ance in  respect  to  the  particular  thing,  the 
object  of  the  contract;  but  not  such  as 
may  have  been  accidentafly  occasioned 
thereby  in  respect  to  his  own  affairs-^na 
for  instance,  a  lessee  who  is  evicted  by 
title  paramount  may  claim  the  expense  of 
removal  and  indemnity  for  advanced  rents, 
but  is  not  entitled  to  recover  for  loss  of 
custom  established  whilst  residing  in  the 
house.  i^ 

7.  It  is  nt)  bar  to  a  recovery  that  one  of 
several  defendants  has  become  possessed 
of  the  right  of  action  prosecuted  against 
him  and  his  co-defendants,  unless  bis  'name 
appears  upon  the  record  both  as  plaintiff 
and  defendant,  ,-^ 

8.  The  doctrine  of  damages  generally  consid- 
ered, i^ 

9.  Where  property  is  wrongfully  taken,  the 
subsequent  appropriation  of  it  by  a  sale  un- 
der an  execution  in  favor  of  the  wrong- 
doer, will  not  save  the  party  from  answer- 
ing in  damages  to  the  full  value  of  the 
property.     Otis  v.  Jones,  3SJ4 

10.  Whether,  if  the  property,  after  the  origi- 
nal taking,  had  been  seized  and  sold  un- 
der an  execution  in  favor  of  a  third  person 
against  the  owner,  such  fact  might  not 
have  been  shown  in  mitigation  of  damages, 

11.  In  an  action  to  recover  damages  for  the 
non.performance  of  a  contract,  other  than 
for  the  conveyance  of  land,  the  rules  of 
damages  in  the  loss  or  injury  sustained  by 
the  party  ready  and  willing  to  perform,  and 
not  the  price  agreed  to  be  paid  on  actual 
performance:  the  rule  of  law  that  a  tender 
is  equivalent  to  performance,  applies  only 
to  the  right  of  action,  and  not  to  the  mea- 
eure  of  damages.  Shannon  v.  €omstock,  457 

12.  It  seems,  however,,  that  if  the  non-per- 
formancd  was  not  involuntary,  but  on  the 
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contrary  was  attributa'ble  to  fraui  or  to  a 
desire  to  bew^t  the  party  failing,  that  such 
circumstancea  may  be  taken  inter-  consid- 
eration to  enhance  the  damages.  ;  id 

t 

Set    MORTQAGB  OF  PsKSONAL    PbOPKETT,  5. 

T&ispAss,  2. 


DEBT. 

See   CONSIDSRATION. 


DEED. 

>  1.  Imbecility  of  mind,  not  amountiiif  to  ht- 
nacy  or  iaiecy  in  the  grantor  of  land,  is  not 
sufficient  to  avoid  his  deed,  where,  in  the 
obt&ining  it,  there  is  no  fraud.  Odel  y. 
Buckj  142 

2.  The  doctrine  on  tliis  subject  laid  down  in 
JaekBon  v.  King,  4  Cowen,  207,  approved 
and  ad<^ted.  id 

3.  Where  a  deed  is  delivered  as  an  eseroto, 
to  become  absolnte  on  the  execotion  of  a 
bond  by  the  grantee  for  the  maintenance 
and  support  of  a  third  person  daring  life, 
nothing  can  ht  claimed  under  it  if  the  bond 
has  never  been  executed,  althougrh  sdch 
third  person  has  died,  and  the  grantee  dur- 
ing his  life  provided  him  the  necessary 
support.    Hinman  v.  Booth,  267 

4.  Where  the  owper  of  land  conveys  away  a 
portion  of  his  premises,  a  part  of  which  at 
the  time  of  the  couyeyance  are  flowed  by 
a  mUl  dam  belonging  to  him,  and  makes 
no  reservation  of  the  right  to  continue  to 
flow  the  land,  he  loses  the  right,  and  can- 
not set  up  an  implied  reservdiioH,  Burr  v 
MaU,  290 

£.  If  the  owner  had  rndd  and  conveyed  the 
mill  to  a  third  person,  it  would  have  been 
<»therwise  ;  then  the  right  to  flow  the  land 
would  have  passed  as  an  incident  tp  the 
purchaser  of  the  mill,  %xA  could  not  have 
been  cut  off  by  the  grantor.  id 

€.  A  clause  in  a  deed  In  these  words :  "  Pro- 
vided, nevertheless,  that  nothing  above 
mentioned  shall  be  so  construed  as  tp  injure 
the  privileges  heretofore  enjoyed  with  re- 
gard to  raising  water  for  the  beuefiC  of  my% 
taw  mill  where  it  now  stands,  or  others  if 
erected  at  or  near  tlie  same  place,"  was 
held  in  this  case  to  be  a  reservation  com- 
mensurate with  the  grantors'  estate  in  the 
whole  premises  previous  to  the  conveyance, 
and  was  not  limited  to  his  oisn  life ;  and 


that «  devi^  sabseqnently  made  by  raeii 
graiitorio  his  grandchildren  of  the  east  half 
of  tile  niill  Ist,  together  with,  all  the  righU 
tippirtepantto  the  same,  mill  privileges, 
&c. -passed  the  right  to  JUjw  reserved  in 
the  deed.  *<< 

7.  A  contract  not  under  seal,  rescinding  a 
specialty,  where  such  contract  is  fully  ex«- 
ett<erf«t)d  carried  into  efiect,  is  valid.  So 
a  contract  under  seal  cannot  be  set  op  in 
bar  of  a  recovery,  on  an  implied  promise  to 
pay  for  wpik  done,  stipulated  for  inthecoA- 
tract,  but  performed  at  a  time  and  in  a 
manner  different  from  its  providons,  oc- 
cepted  however  by  the  other  part ;  bat 
a  specialty  cannot  be  modified  by  a  parsl 
or  written  oosealed  executory  agreement. 
Allen  vSJaquish,  628 

8.  It  was  accordingly  held,  that  a  subseqoent 
unsealed,  agreement,  io  reKnquish  upon  fail- 
ure to  perform  certain  stipulations,  a  lease 
duly  executed  under  seal  for  a  term  of 
years,  "w^  inoperative  as  a  defeasance,  but 
yalid  as  a  contingent  surrender,  the  latter 
being  deemed  a  conv'eyance  in  prtRSenti,  ts 
take  efiect  in  future.  id 


DEVISE. 

A  deinse  of  lands  without  words  of  perpetui- 
ty, in  a  will  made  previous  to  the  revised 
statutes,  will  notbe  construed  to  givo  a  fee 
by  implication,  although  there  be  apersoiiaZ 
charge  ifnposed  upon  the  devisee,  if  there 
be  a  fund  other  than  the  really,  to  which 
the  devieiee  may  look  for  indemnity*  and  in 
immediate  connection  with  which  the 
charge  is  imposed.  -Burlingham  t.  Bel- 
ding,  463 


EJECTMENT. 

1.  A  grantor  cannot  set  up  the  defence  of 
adverse  possession  against  his  grantee  or 
those  deriving  title:  from  him.  Swart  t. 
Service,  36 

2.  Where  i(  plaintiff  in  ejectment,  in  his  dec- 
laration, daims  an  undivided  moiety  of  the 
premiBe8,-and  on  the  trial  shows  title  to  on- 
ly one  foSLTtht  it  is  in  the  discretion  of  the 
judge*  at  the  circuit  whether  he  will  nonouit 
the  plaiflitiff  for  the  variance,  or  permit 
him  to  lake  a  verdict  according  to  the 
proof's  aiid  if  be  permit  a  verdict  to  be  te- 

.  ken,  the  fourt  in  bank  will  allow  the  plain- 
tiff to  flinend  upon  t^rrns.  Hinman  y. 
Booth,  267 
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3.  Where  premises  are  unoccupied,  p^^rties 
claiming  title  Ihereto,  or  some  interest 
therein,  may  be  vamed  cs  drfendante  in 
an  action  of  ejectment ;  and  they  are  not 
permitted  to  complain  that  others  should 
hare  been  made  defendants  instead  of 
themselves,  if,  when  appUed  to  on  the 
subject,  they  omitted  to  set  the  plaintiff 
riprht.  It  seems,  that  somettmes.the  plain- 
tiff in  ejectment  h'atf  an  election  as  to  de- 
fendants. Edwards  V.  Farmers,  4^,  Loan 
Co,  .       '    .      467 

4.  In  an  action  of  ejectment  ajrainit  several 
defendants,  if  it  appear  that  the  defetidants 
occupy  distinct  parcels  in  severalty,  the 
plaintiff  may  elect  to  take  a  Terdict  against 
one  of  the  defendants ;  whereupon  a  ver- 
dict "will  be  rendered  in  favor  of  all  the  oth- 
er defendants.     Rogers  v.  Arthuif,         593 

5.  Notice  to  quit  is  not  necessary,  tfhere  the 
terms  upon  which  a  lease  is  to,terminate 
are  fixed  by  the  agreement  of  thd  parties. 
Allen  V.  Jaqtiish,  628 

See  Vendoe  and  Vendee. 


ERROR, 

1.  The  ventcy  of  a  verdict  upon  the  record 
different  from  the  actual  finding  of  the  jury, 
thougji  such  appears  to  be  the  fact  by  a  re- 
turn to  a  certiorari  issued  ibr'that  purpose, 
caunot  bo  assigned  as  error ;  tbjp  remedy 
of  the  party  aggrieved  is  by  motion  had 
not  by  writ  of  error.    Rhodes  v.  Bunts,  19 

S.  Where  in  replevin  on  a  plea  of  fioli,  cepit 
and  property  in-  a  Granger,  the  jury  find 
a  general  verdict  for.the  plaintiff,  an  entry 
upon  the  record  of  a  finding  for  the  plain- 
tiff upon  both  issues  is  warranted  by  the 
verdict.  id 

3.  It  is  not  error,  though  it  be  omitted  to  be 
stated  in  the  record  of  a  judgment  If  render- 
ed by  a  court  of  general  jurisdiction,  that 
the  court  had  obtained  jurisdictifin  of  the 

'  person  of  the  defendant,  by  alleging  him 
to  be  in  custody,  &.c^5  or  that  howhad  been 
served  with  a  declaration,  or  had  appeared, 
or  something  equivalent  to  sn6h  allega- 
tions.    Hariy.  Seixas,  40 

4.  The  necessity  of  such  averment,  as  sug- 
gerted  in  Smith  v.  ^owle,  12  Wendpll,  9, 
detiiod  ;  or  at  all  events  supplied  by  the  en- 
try of  an  imparlance  and  default.  id 

5.  The  omission  in  the' declaration  of  such 
allegations,  as  in  custody,  6dc.,  ia  not  even 
cause  of  special  demurrer.  id 


6.  Where  the  debt  aemandect  is  (300,  and 
the  plaintiff  takes  judgment  for  his  said 
debt,  together  with  damages  and  costs,  al- 
though the  record  shows  a  right  to  recov- 
er only  $800  debt,  a  judgment  by  default 
will  not  for  that  cause  be  reversed,  it  be- 
ing mere  matter  of  form,  amendable  in  the 
court  below, 'and  whiqh  the  court  in  error 
may  disregard.  id 

7.  Where  there  is  a  variance  between  the 
debt  demanded  and  the  several  sums  alleg- 
ed in  ihe. different  counts  to  be  due,  error 
will  not  He;  nor  is  such  variance  even 
cause  6f  demurrer.  id 

8.  A  judgment  will  net  be  reversed  for  er- 
rors in  matters  of  practice,  though  brought 
up  by  certiorari*  id 

9.  The  question  when  jurisdiction  wUl  be 
presumed,  considered.  id 

10.  It  is  not  error,  though  it  does  not  appear 
in  the  record  of  a  judgment  rendered  by  a 
court  of  common  pleas  that  the  defendant 
at  the  time  of  the  commencement  of  the 
suit  whs  a  resident  of  the  county.  id 

11.  See  the  dissenting  opinion  of  Mr.  Justice 
BaoNseN,  to  the  first  proposition  above 
stated.  id 

12.  In  assumpsit  where  rton  assumpsit  and 
payment  are  pleaded,  and  the  jury  pass 
upon  the  first  plea  finding  a  verdict  for  the 
plaintiff,  error  will  not  lie  for  the  omission 
to  pass  upon  the  second.    Hanna  v>  Mills, 

■  ,  90 

13.  A  judgment  entered  on  a  report  of  re- 
ferees, where  a  plea  was  interposed  which 
required  a  replication,  and  it  did  not  ap- 
pear by  the  record  th^at  a  replteation  had 
been  put  in,  was  held  to  be  erroneous  and 
not  cured  by  the  statute  of  amendments. 

~  The  stfitute  cures  defects  and  omissions  in 
matters  of  form,  but  nut  those  of  sub- 
stance,.   YaU  V.  Coddington,  175 

14  Where,  aff  was  done  in  this  case,  it  is 
suggested  on' the  arg|ument  that  there  was 
iu  fact  a  replication  put  in,  the  court  will 
suspend  pronouncing  judgment,  to  give  the 
plaintiff  below  an  opportunity  to  apply  to 
amend-  his  record,  which  will  be  granted 
on  payment  of  the  Costs  of  the  writ  of  or* 
ror  and  of  the  motion,  and  giving  leave 
to  the  plaintiff  in  error  to  discontinue  with- 
out costs.  id 


15.  Where  a  plaintiff  in  error  dies  pending  a 
writ  of  error,  judgment  of  afikmance  or  re- 
versal Will  be  directed  to  be  entered  as  of 
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a  tenn  when  he  wai  alive,  nunc  pro  tunc. 
King  T.  Dunn,  253 

16.  The  service  of  an  order  etaying  farther 
proceedings  upon  an  execution,  granted 
hy  a  commissioner  qpon  the  allowance  of 
a  writ  of  error,  does  not  operate  as  a  9u- 
per*edeas  to  discharge  from  custody  a  de- 
fendant who  was  arrested  and  committed 
to  jail  before  the  service  of  the  order. 
SherriUY.  Campbell,  287 

17.  A  justice's  judgment  will  not  be  reversed 
for  the  omission  of  the  justice  to  call  the 
plaintfff  before  receiving  the  verdict,  if  he. 
be  in  fact  present  when  the  verdict  is  re- 
ceived, and  does  not  submit  to  a  nonsuit. 
Oakley  v.  Van  Horn,  305 

18.  Nor  will  it  be  reversed  because  costs  are 
taxed  over  five  dollars ;  the  court  will  in- 
tend that  there  were  foreign  witnesses 
which  increased  the  costs,  or  that  the  par- 
ty was  entitled  to  double  costs.  id 

19.  A  court  of  common  pleas  have  no  power 
to  reverse  a  justice's  judgment  on  the 
ground  that  the  verdict  was  against  the 
weight  of  evidenca.  id 

30.  A  collector  of  a  school  district,  who 
makes  a  levy  previous  to  a  demand  of  the 
tax  assessed,  is  liable  to  an  action  of  tres- 
pass ;  but  a  justice's  judgment  in  favor  of 
the  collector  will  not  ^be  reversed  merely 
because  it  does  not  appear  from  the  jus- 
tice's return  that  the  fact  was  proved  that 
such  demand  wasjnade  previous  to  the 
levy ;  where  the  return  is  sUtnt  tm,  to  the 
proof  or  any  objection  to  its  omission,  tha 
legal  intendment  is  that  the  proof  was  giv- 
en or  waived.  i^ 

21.  A  general  exception  to  a  charge  deliver- 
ed  to  a  jury  does  not  bring  up  any  par- 
ticular remark  made  by  the  judge,  or  any 
omission  in  such  charge,  unless  the  atten- 
tion of  the  judge  was  directed  to  the  point 
at  the  time.  All  that  will  be  done  on  such 
an  exception  is,  that  the  general  baaring  of 
the  charge  will  be  examined,  and  if  that  is 
not  plainly  injurious,  or  if  in  any  legal  mode 
of  patting  the  matter  the  verdict  must  ne- 
cessarily be  the  same,  a  new  trial  will  not 
be  grauted,  although  the  charge  may  in 
some  particulars  be  erroneous.  Camden 
Rail  Road  v.  Bdknap,  354 

22.  This  court  will  not,  npon  a  common  law 
certiorari^  review  the  decision  of  a  justice 
of  the  peace  in  a  cause  before  him,  in  re- 
fusing the  defendant  leave  to  withdraw  a 
demurrer  and  to  plead  de  novo,  after  judg- 
ment against  him.    Miller  v.  Bush,      G5I 


3.  A  writ  of  error  will  not  lie  until  a  final 
determination  of  all  the  issaee  joined  in  the 
court  below,  unless  from  the  record  itself  It 
is  apparent  that  the  judgment  rendered  in 
the  court  below  disposes  of  the  whole  mat- 
ter.    Peet  V.  McQrcfio,  667 

See  Paacticb,  I. 


ESTOPPEL. 

1.  Where  a  debtor  admits  to  a  third  peiaon 
an  existing  balance  due  from  him  on  a 
bond  >or  other  chose  in  action,  and  npon 
the  strength  of  such  admission  such  per- 
son takes  an  assignment  of  the  bond  or 
other  chose  in  action,  the  debtor  in  a  suit 
subsequently  brought  for  the  recovery  of 
such  balance  is  estopped  from  showing  a 
claim  against  the  original  creditor,  for  the 
purpose  of  reducing  the  amount  of  the  re- 
covery, although  the  assignment  was  tak- 
en for  a  precedent  debt.  Foster  v.  JVew- 
land,  94 

2.  Where  the  maker  of  a  note  on  its  being 
presented  to  him  by  a  person  about  to  take 
a  transfer  of  it,  acknowledges  himself  to  be 
holden  for  its  payment,  and  the  note  is  par- 
chased  for  value,  and  the  maker  subse- 
quently makes  a  payment  upon  it,  he  caa- 
not  afterwards  sue  to  recover  back  the  mo- 
ney thus  paid,  although  he  shows  that  he 
signed  the   note  merely  as  surety,  that  it 

.  was  paid  by  the  principal,  that  it  was  over 
due  at  the  time  of  the  transfer,  and  that 
he  made  the  acknowledgment  of  bis  liabil- 
ity in  ignorance  of  the  payment  by  the 
principal    Petrie  v.  Feeler,  172 

EVIDENCE. 

1.  Par^  evidence  is  admissible  at  law  te 
show  that  an  instrument,  purporting  on  lis 
face  to  be  a  deed,  is  in  fact  a  mortgage. 
Stoart  V.  Service,  36 

2.  Such  evidence  may  be  given  by  a  defend- 
ant in  ejectment,  without  connecting  him- 
self with  the  title  of  the  party  execoting  the 
conveyance. 

3.  The  deed  being  shown  to  be  a  mort- 
gage, the  defendant  may  insist  upon  lapse 
of  time  as  raising  the  presumption  of  pay- 

.  ment ;  such  defence,  however,  is  not  ne- 
cessary in  such  ease,  as  showing  the  deed 
to  be  a  mortgage  bars  a  recovery.  til 

4.  See  the  dissenting  opinion  of  Mr.  Joatiee 
BaoNsoif  upon  the  principal  point,  that 
parol  evidence  is  admissible  at  law  to 
show  a  deed  to  be  in  fact  a  mortgage,     id 


INDEX. 


697 


*•  A  pbyridaii  consfilted  by  the  defendant 
in  an  action  on  the  caw  for  seduction 
a«  to  the  means  of  prodncin^r  an  abortion, 
»  not  privile^d  from  testifyinf^,  by  the 
i^tute  forbidding  a  disclosure  of  informa- 
tion received  by  a  physician  to  enable  him 
to  prescribe  for  a  patient.  Hewitt  v. 
Prime,  79 

6.  In  an  action  by  a  bank  a^^inst  the  endor- 
eers  of  a  promissory  note,  the  certificate  of 
the  noUry  of  the  bank,  if  he  be  a  stock- 
holder, is  not  admissible  in  evidence  to 
prove  presentment,  protest  and  notice. 
Herkimer  Co,  Bank  v.  Cox,  119 

7.  One  of  several  partners  is  a  competent 
witness  for  his    copartners  in  an  action 

.  against  them  in  which  he  is  not  made  a  de- 
fendant  for  a  debt  claimed  to  be  due  by 
tbe^Erm,  if  he  be  released  by  his  copartnen 
from  ail  liability  for  contribution.  Lefferte 
v.DeMott,  ■^136 

S.  The  king's  bench  of  England  holds  that 
to  render  such  a  party  competent,  it  is  ne- 
cessary in  addition  to  the  release  of  his  co- 
partnen, that  he  release  to  them  his  interest 
in  the  «iirp/u«  of  the  assets  of  the  firm  as 
far  forth  as  the  same  may  be  afi^cted  by 
the  demand  in  controversy:  such  release 
for  that  purpose  is  here  held  unnecessary. 

id 

9.  A  commission  issued  to  take  the  testimony 
of  a  witness,  and  the  testimony  taken  under 
it,  aro  not  admissible  in  evidence,  although 
returned  by  mail,  addr^sed  to  the  clerk, 
Ac,  unless  an  order  or  direction  for  its  re- 
turn  in  that  manner  was  made  b^  the  offi- 
cer settling  the  interrogatories.  Richard- 
son V.  Oere,  156 

10.  Where  pexsonal  property  is  sold  on  exe- 
cution and  left  in  the  powession  of  the  de- 
fendant in  the  execution,  the  latter  is  not  a 
competent  witness  against  the  plaintilFin  a 
subeequent  controversy,  between  him  and 
other  creditors ;  though  it  seems  he  would 
be  a  competent  witness  for  the  plaintiff. 
Oardenier  v.  Tubbs,  169 


11.  Where,  however,  the  testimony  of  such 
witness  was  admitted,  when  called  against 
the  plaintjff,  the  court  on  a  case  made  re- 
fused to  grant  a  new  trial,  on  account  of 
the  erroneous  admission  of  such  testimony, 
on  the  grounds  that  the  defence  was  clear- 
ly sustained  independent  of  such  proof,  and 
that  there  was  no  exception  taken  to  the 
decision  pi  the  judge  in  admitting  the  tes- 
timony, id 

Vol.  XXI.  88 


12.  On  an  applieation  for  a  warrant  against 
a  person  said  to  have  absconded,  leaving 
his  wife  or  children  chargeable  to  the  pul^ 
lie,  the  toife  of  such  person  is  not  a  com- 
petent  witness  to  prove  the  fact ;  but  if  a 
warrant  be  granted  upon  her  testimony 
the  proceeding  is  not  void,  it  is  Toidable 
only,  and  a  protection  to  all  persons  acting 
under  its  authority,  although  actors  in  the 
obtaining  the  warrant  Downing  v.  Ru" 
gar,  178 

13.  In  an  action  on  the  case  against  the 
owners  of  a  steamboat,  for  negligence  in 
the  navigating  of  the  vessel,  whereby  the 
plaintiff  was  injured,  the  ileersman  of  the 
boat  is  a  competent  witness  for  the  defen* 
daut,  if  it  appear  that  he  acted  under  the 
immediate  direction  of  the  master  of  the 
boat    Barnes  v.  Cole,  188 

14.  Where,  in  the  testimony  of  a  witness 
taken  under  a  commission,  a  mistake  oc- 
curs in  reference  to  the  time  of  the  trans- 
action testified  to,  evidence  is  admissible  to 
show  the  mistake  and  fix  the  true  time. 
McArthuf  V.  Hurlbert,  190 

15.  Where  by  the  rules  of  pleading  a  defen- 
dant cannot  plead  matter  which  yet  is  es- 
sential to  his  defence,  he  may  give  it  in 
evidence  either  to  defeat  or  mitigate  the 
plaintiff's  claim.  Under  this  rule  any 
matter,  whether  it  arise  before  or  after 
suit  brought,  which  is  in  its  own  nature 
admissible  but  cannot  be  pleaded,  may  be 
given  in  evidence  on  the  general  issue,  or 
on  the  execution  of  a  writ  of  inquiry.  Her- 
kimer Manuf,  and  Hydraulic  Co,  v.  Smallg 

273 

16.  A  witness  called  to  sustain  the  character 
of  an  impeached  witness^  testifying  that  he 
has  known  him  for  a  number  of  years,  and 
that  he  knows  his  asssciates,  but  is  not  ac- 
quainted with  his  general  character  for 
truth  and  veracity,  will  be  permitted  to 
testify  that  he  would  believe  him  on  his 
oath.     The  People  v.  DavU,  309 

17.  A  peiBon  prima  facie  liable  for  the  pay- 
ment M  a  debt  is  not  a  competent  witness 
to  sustain  a  suit  in  which  the  debt  or  a  part 
of  it  is  sought  to  be  charged  upon  a  thiid 
person,  ^r  upon  a  fund  in  his  hands ;  and 
it  was  accordingly  held  that  in  an  action 
by  a  workman  or  material-man,  under  the 
acts  giving  a  lien  to  mechanics  and  others 
fot  work  done  or  materials  furnished  in  tba 
erection  of  buildings  in  the  city  of  New 
York,  against  the  oton^r  of  such  buildings, 
the  contractor  to  whom  credit  was  original- 
ly given  is  hot  a  competent  witness  for  the 
plaintiff.     CoUins  v.  tllis,  397 
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18.  Proof  of  the  h^nd-wrUing  of  a  jMOty  to 
Be^tiable  paper — what  will  be  deemed 
sufficient  Cunningham  y.  Hudson  River 
Bank,  557 

19.  The  mere  fact  that  cheeks  upon  one  bank 
had  been  passed  to  the  credit  of  another, 
which  had  discounted  and  transmitted 
them  to  a  correspondent  for  coUectJon,  is 
not  enough  to  sapport  the  testimony  of  a 
witness  who  swears  to  the  band-writing  of 
the  drawer  of  a  check,  of  which  he  has  no 
knowledge  other  than  that  derived  from  its 
similarity  to  the  signatures  of  the  cheeks 
paid.  id 

90.  It  seems,  that  it  is  not  enough  to  receive 
proof  of  hand-wniingy  that  the  witness  has 
received  letters  from  the  party  sought  to 
be  charged,  upon  which  he  has  acted,  un- 

'  less  such  acts  were  subsequently  recognized 
or  ratified  by  the  writer  of  the  letters.      id 

21.  Where  a  witness  called  to  testify  is  of 
tender  years,  the  party  a{2:ainst  whom  he  is 
called,  may  require  that  he  shall  be  exam- 
ined as  to  his  understanding  of  the  nature 
and  obligations  of  an  oath.  The  People  t. 
MeNair,  608 

22.  Where  by  a  written  agreement  one  party 
agreed  to  furnish  another  with  water  out  of 
the  mill  dam  sufficient  to  carry  the  fulling 
mill  and  carding  machine,  and  at  all  times 
to  have  such  a  share  of  the  water  as  would 
be  sufficient  to  carry  one  wheel,  when 
either  of  the  wheels  of  the  grist  mill  and 
saio  mill  were  ruiming,  without  any  de- 
scription of  the  location  of  the  dam  or  mills, 
or  allusion  to  the  owuership  of  the  same : 
it  was  held,  in  an  action  brought  by  the 
party  who  by  the  terms  of  the  agreement 
was  to  be  furnished  with  water,  on  a  mo- 
tion for  a  new  trial,  he  having  been  non- 
suited, that  parol  evidence  was  admissible 
to  show  the  location  and  ownership  of  the 
dam  and  respective  mills,  in  reference  to 
which  the  agreement  was  made,  to  show 
that  the  party  granting  the  privilege  was, 
at  the  date  of  the  agreement,  the  owner  of 
a  mill  dam,  a  grist  mill  and  saw  mill,  and 
that  the  other  party  at  the  same  time  was 
the  owner  of  a  fulling  mill  and  carding 
machine  in  the  vicinity  of  the  other  mills 
and  dam,  and  that  the  respective  parties 
owned  no  other  mills  or  dam.  Piih  v.  Hub  - 
har^s  admW,  651 

23.  The  above  deciedon  was  made  on  the  as- 
sumption that  the  declaration  in  the  cause 
contained  averments  to  which  the  proof  of- 
fered would  apply.  id 

24.  The  rule  of  Lord  Bacon,  that  "  ambigui" 


tas  patens  is  nerer  holpan  by  avemMBt,* 
considered  and  commented  upon  ;  and  ^e 
doctrine  advanced  that  the  nila  is  neoeasa- 
rily  subject  ta  qualification,  and  has  bsea 
so  adjudged  in  a  variety  of  cases  refened 
to.  ^ 

See  Champeatt,  2.    Dsbd,  7, 8. 

EXECUTION. 

See  Judgments  and  Executioh,  1,  2. 
Landlord  and  Tenant,  1>  2. 


EXECUTORS 


AND  ADMINISTItA- 
TORS. 


An  sdmhiistrator  who  has  pnrchaaed  a  judg- 
ment against  a  plamtiff  since  the  rendiUon 
of  a  judgment  against  him  for  a  debt  owiii|^ 
by  the  intestate,  will  not  be  allowed  by  the 
court  in  the  exercise  of  its  equitable  pew- 
ers,  to  set  off  such  judgment.  HiJls  t. 
TaOman's  admW,  €74 


See  ABscoNDQfG,  Conceauid  and  Nqm- 

DBNT  DBBT018,  1,  2,  3.      PoWBBS,  10, 


FORGERY. 
See  Criminal  Law; 

FRAUDS. 

A  contract  for  the  sale  of  lands  m  valid,  with- 
in the  statute  of  frauds^  if  it  be  signed  by 
the  party  to  be  charged  therewith ;  it  is 
not  necessary  to  its  validity  that  it  should 
be  signed  by  both  parties.  Edmarda  t. 
Farmers,  ^-c.  Loan  Co.,  467 


GUARANTY. 

1.  Where  a  note  against  a  third  person  is  told 
.  and  transferred,  and  the  transferror  enga- 
ges to  repay  the  sum  paid  for  the  note  by 
the  transferree,  in  case  the  same  cannot  be 
collected  of  the  maker  by  due  oouise  of  law, 
it  is  no  excuse  for  a  neglect  to  attempt  the 
collection,  that  the  maker  of  the  note  waa 
insolvent,  where  by  the  terms  of  the  agree- 
ment the  Uan|ferror  is  bound  to  pay  the 
costs  of  any  attempt  to  collect.  -K^^fv. 
Stantons,  »5 
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9.  Nor  ii  it  an  exeuH  for  not  attempting  the 
eolleetion,  that  tkirty-one  numtha  after  the 
transfer,  the  transferror  gave  notice  to  the 
transferree  that  he  would  not  be  liable  for 
costs  which  might  be  incurred  in  an  at- 
tempt to  collect  the  note,  it  being  past  ma- 
turity at  the  time  of  the  transfer ;  the  trans- 
ferree in  BQch  case  being  chargeable  with 
ImeheM,  id 

3.  Eren  a  rtUa$e  to  prosecute  given  at  so 
latd  a  day,  will  not  help  the  transferree.  id 

4k  A  guaranty  of  a  debt  in  the  form  of  an  en- 
dortement  if  a  prmniitory  note  is  obligatory 
npen  the  guarantor ;  and  in  case  of  non- 
payment by  the  debtor,  the  guarantor  is 
liable  for  the  whole  amount  of  the  debt,  and 
not  merely  for  the  sum  received  by  him, 
with  the  interest  thereof.    Oakley  ▼.  Boor- 

588 


HU3BAND  AND  WIFE. 
See  Paetibs,  5. 

I 

IMPRISONMENT,  ACT  TO  ABOLISH. 

It  9eem$,  that  in  an  action  against  two,  if  the 
defendants  be  arrestedt  and  one  of  them 
was  not  subject  to  arrest,  the  party  entitled 
to  exemption  from  arrest  may  claim  to  be 
discharj^d.    Shannon  y.  Comstock,      457 

INDICTMENT.  ; 
See  Ceiminal  Law. 

INNKEEPER,    x 
See  Bailment. 

INSURANCE. 

J.  A  deitruetion  of  merchandise  insured,  by 
the  blowing  up  with  powder  of  a  building 
in  which  it  woo  stored,  under  the  direction 
of  a  chief  magistrate  of  a  city  to  prevent 
the  spreading  of  a  conflagration,  was  held 
to  be  a  peru  insured  against  in  a  policy 
against  fire,  and  the  insurers  adjudged  lia- 
ble for  the  loss,  where  it  appeared  tlmt  the 
fln  would  have  destroyed  the  building  had 
It  not  been  blown  np.  City  Fire  Ina.  Co, 
cfN.Y.y.Corliei,  367 


2.  The  power  thus  exercised,  though  it  should 
be  admitted  to  have  been  illegally  exercised, 
does  not  briug  the  case  within  the  excep- 
tion exempting  the  assurers  from  liability 
in  case  of  loss  arising  from  usurped  power. 
The  usurped  power  provided  for  in  a  policy 
means  a  usurpation  of  the  power  of  govern- 
taent,  and  not  a  mere  excess  of  jurisdiction 
by  a  lawful  magistrate.  id 

3.  Where  an  insurance  was  effected  at  New 
York  on  goods  laden  or  to  be  Jaden  on  board 
the  brig  Abeona,  from  one  port  to  another, 
and  the  goods  were  shipped  in  a  vessel 
called  the  Abeona,  which  subsequently  was 
lost,  and  it  appearing  that  there  were  two 
vessels  frequenting  the  port  of  New  York 
called  Abeona :  one  a  brig,  and  the  other 
a  schooner,  half  brig,  brigantine  or  henna' 
phrodite  brig,  and  that  the  goods  were  em- 
barked in  the  l%tter  vessel,  it  was  held,  that 
without  proof  that  the  vessel  in  which  the 
goods  were  laden  was  in  the  contemplation 
of  the  parties  at  the  time  of  the  contract, 
there  was  no  room  for  the  presumption  that 
the  parties  meant  a  diflfbrent  vessel  from 
that  described  in  the  policy.  Sea  Ins.  Co. 
y.  Fowler,  600 


JUDGMENTS  AND  EXECUTIONS. 

1.  In  an  action  by  a  party  who  claims  pro- 
perty as  exempt  from  execution  under  the 
statute,  the  question  whether  he  has  or  has 
not  purposely  reduced  his  visible  property 
to  such  an  amount  as  to  claim  the  benefit 
of  an  exemption,  with  the  intent  to  defraud 
his  creditors,  may  properly  be  submitted  to 
a  jury  ;  but  a  court  upon  evidence  tending 
to  such  a  conclusion  ought  not  to  nonsuit 
the  plaintiff.     Brackett  v.  Watkins,        68 

2.  The  yarn  possessed  by  a  householder  is  ex- 
empt from  execution  to  a  certain  amount, 
although  he  did  not  own  the  sheep  upon 
which  grew  the  wool  used  in  the  manufac- 
ture of  the  article,  id 

3.  An  execution  which  wonid  be  deemed  dor^ 
mant  as  against  a  judgment  creditor,  is 
fraudulent  as  against  a  subsequent  bona 
fide  purchaser.    Bally.  Shell,  222 

4.  Where  there  are  two  executions  in  the 
hands  of  the  sheriff,  one  against  a  firm 
consisting  of  two  members,  and  the  other 
agalnet  one  of  the  members  of  the  firm  for 
his  individual  debt,  upon  both  of  which  ex- 
ecutions the  partnership  property  is  sold, 
and  the  sum  raised  by  the  sale  is  not  Mtffl- 
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cient  to  ifttiBfy  both  execntionii,  the  credi- 
tor holding  the  execution  against  the  firm 
is  entitled  to  a  preference  in  the  appropria* 
tion  of  the  proceeds  of  sale  ;  hot  where  the 
property  is  sold  on  the  exedotion  against 
the  individual  partner^  though  after  the 
delivery  of  the  execution  against  both  part- 
ners, the  plaintiff  in  the  execution  on  which 
the  property  was  sold  is  entitled  to  the  pro- 
ceeds, if,  at  the  time  of  the  sale,  sufficient 
time  had  not  elapsed  for  advertisement  and 
sale  nnder  the  other  exeeotion.  Fenion  v. 
Folger,  676 

5.  Where  one  of  two  plaintff&  dies  after  Judg- 
msnf,  execution  may  issue  without  Mcirefa- 
eiae  as  weU  in  ejectment  as  in  a  pergonal 
actum ;  but  it  must  bo  io  the  joint  names 
of  both  defendants.    Howell  v.  Eidridfte, 
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Bee  Bond,  3,  3, 4.    Sale  of  Chattbls,  4. 

Sheriffs,  6,  7. 


JUDICIAL  OFFICERS.         ^ 
See  Quo  Wareanto, 

JUSTICES'  COURTS. 
Mee  CouETt  or  Joiticbs  of  the  Peace. 


LANDLORD  AND  TENANT. 

1.  To  maintain  an  action  against  an  officer, 
for  refusing  under  an  execution  to  levy  and 
pay  over  rent  claimed  by  a  landlord,  an  af- 
fidavit of  the  truth  of  the  claim  must  be 
produced  to.  the  officer ;  its  non-production 
cannot  be  excused,  although  waived  by  the 
officer  at  the  time  of  the  daimi  unless  the 
tenant  consent  to  a  sale,  to  satisfy  the  claim 
of  the  landlord.      Farrington  v.  Bayley, 

65 

9.  In  such  action,  evidence  is  admissible  to 
show  that  no  agreement  for  the  payment  of 
rent  existed  between  the  landlord  and  ten- 
ant. The  mere  oceupation  of  premises, 
without  an  agreement  to  pay  a  liquidated 
•um  as  rent,  does  not  ^^vo  the  landlord  the 
right  to  require  an  officer  to  levy  and  pay 
over  whatever  sam  he  chooses  to  demand. 

id 

8.  After  distraining  for  rent  in  arrsar,  though 
the  distress  be  insofficient  to  satisfy  the 


rent,  the  landlord  is  not  at  liberty  to  insti^ 
tnte  proceedings  for  the  removal  of  the  ten- 
ant from  the  ilemlsed  premises  under  iho 
statute  authdriHng  ntmmary  proeeedinr9 
to  recover  the  possession  of  land.  B  tlder 
^  Evbank,  ^^ 


LIMITATIONS,  STATUTE  OF. 

An  agreement  in  writing  entered  into  in  1822, 
to  pay  a  sum  certain  with  interest  from  1st 
July,  1816»  after  deducting  thei«from  ali 
equitable  set-oOs ;  4he  parties  stipulating  at 
the  same  time,  when  it  should  bo  conve- 
nient to  make  a  final  settlement.,  that  the 
agreement  then  entered  into  might  be  taken 
up  by  giving  a  judgment  at  Ube  option  of 
the  debtor,  will  net  support  an  action  either 
upon  the  origins  I  indehiedneee  or  upon  the 
new  obligation,  where  the  crediler  does  not 
commence  his  suit  until  after  the  lapse  of 
six  years  and  a  plea  of  the  etatute  of  limu- 
tatione  is  interposed.    Howe'e  ea^r  v.  ^ood- 


MALICIOUS  PROSECUTION. 
See  Case,  4. 


MANDAMUS. 

1.  A  mandamue  does  not  lie  to  •  eoait  ,of 
common  pleas,  diretfling  the  vacatur  of  a 
rnle  of  that  court,  setting  sside  a  report  of 
refereee^  although  the  common  pleas  in  the 
decision  made  by  them  clearly  erred.  The 
People,  ex  rel.  Fuller,  v.  Onaida  Common 
PUae,  «© 

2.  A  torit  of  mandamue  setting  forth  an  ap« 
peal  from  a  justice's  judgment  to  a  court  of 
C.  P.,  a  reference  there,  a  report  of  refereoa 
in  favor  of  the  relator,  and  an  order  of  the 
court  setting  aside  tlie  report,  shows  a  frt- 
ma  facie  title  to  relief,  was  the  remedy  ap- 
propriate ;  but  the  proper  remedy  in  each 
case  is  by  writ  af  error  and  not  by  WMtdm^ 
Wiue.  id 


MORTGAGE  OF  REAL  ESTATfL 

A  tender  after  the  day  stipulated  for  the  pay* 
ment  of  a  debt  secured  by  mortgage,  m 
equally  effectual  to  remove  the  lieu  of  the 
mortgage  from  the  land  as  a  tender  at  tha 
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ror 


<iay,  proyid«d  it  be  m^e  before  foreclosure ; 
and  if  the  mort^gee  bo  in  po8ses«ion,  he 
may,  after  the  tender,  be  oasted  by  the 
mortgagor.  If  the  tender  be  -iiot  made 
until  after  the  day  stipulated  for  payoient, 
the  mortgagor  ia  ben  ad  to  pay  each  coeta 
AS  have  accrued.  Edward*  v.  Farmers, 
4*^  Loan  Co-t  467 

8e€  Etidsncb,  I, .2,  3,  4. 


MORTGAGE    OF   PERSONAL   PRO- 
PERTY. 

1.  An  attaekment  iaaued  by  a  justice  of  the 
peace,  founded  upon  an  affidavit  not  suffi* 
cieut  to  6oDfer';urt>(fi£t»oi},  id  no  bar  to  an 
action  by  a  moftga^ee  of  personal  property 
against  the  plaintiff  in  the  attachment  for 
the  talcing  of  the  property  ;  and  tjie  latter 
cannot  avail  himself  of  the  fact  that  po9- 
st9S%on  did  not  accompany  the  mortgage 
HaUey  v.  Christie,  9 

S.  A  hill  of  sale  of  perso.ial  property,  when 
possession  does  not  accompany  the  trans- 
fer, has  no  preference  over  a  mortgage  of 
the  same  property  subsequently  executed, 
although  that  alsOira  unaccompanied  by  a 
change  of  poaeession.  The  mortgage  being 
bona  fidSf  holds  the  property  in  preference 
to  the  bill  of  sale;  a  change  of  possession 
in  respect  to  it  being  important  only  as  it 
legards  creditors  and  subsequent  purcha- 
sers.   Bennet  T.  Earll,  117 

3.  Where  a  mortgage  of  personal  property 
given  to  secure  the  purchase  money  cou- 
tains  a  clause  that  the  property  ehaU  re- 
main in  the  possession  of  the  mortgagor 
UBtU  default  in  payment  of  the  purchase 

•  money  ;  but  on  the  happening  of  such  de- 
fault, or  in  case  the  mortgagor  attempt  to 
remove  or  dispose  of  the  property,  giving 
the  mortgagee  the  right  to  take  possession 
of  and  sell  it ;  the  mortgagor  is  authorised 
upon  the  mortgagee  removing  the  property 
from  the  county  where  the  parties  residedf, 
to  bring  replevin  to  obtain  possession  there- 
of, although  the  time  of  payment  of  the 
mortgage  moneys  has  not  yet  arrived. 
Russell  V.  Butterfield,  300 

4.  The  continuance  of  possession  in  the  mort- 
gagor in  such  case,  does  not  per  se  render 
the  mortgage  v^J,  provided  it  be  duly  filed. 
If  frauident  in  fact,  such  fraud  may  be 
shown  ;  but  it  is  not  constructively  fraudu- 
lent, id 

5.  If  the  mortgagor  could  he  deemed  enti- 
'     tfed  to  recover  ^8  for  the  value  of  the  pro- 
perty, all  he  would  be  entitled  to  would  be 


the  value  of  his  interest  in  the  property, 
deducting  the  amount  of  the  debt  due  to 
the  mortgagee ;  or  if  his  interest  had  in 
fact  ceased  at  the  time  of  the  assessment 
of  the  value,  by  the  mortgage  having  be» 
come  absolute,  he  would  not  be  entitled 
to  recover  any  thing  except,  perhaps, 
costs ;  and  it  s^tems,  that  in  this  case,  the 
rigblB  of  the  partiee  aa  they  existed  at  the 
'  commencement  of  the  suit  are  not  regarded. 

id 


NEW  TRIALS. 

A  nonsuit  granted  after  evidence  given  on 
both  sides,  will  not  be  set  aside  for  that 
cause  alone.     Fort  v.  Collins,  109 


NOTICE  TO  QUIT. 
See  Ejcotmbnt,  5.    ViNDoa  and  Vendik,  3t 


OFFICERS. 
See  Quo  Wa&eanto. 


PARENT  AND  CHILD. 
See  Cask,  5,  6,  7,  8. 

PARTIES. 

I.  A  wharfinger  or  dock  maeter  cannot  main- 
tain an  action,  in  his  own  name,  for  the  re- 
covery of  money  du^for  dockage  or  wharf- 
age, from  the  owner  of  a  vessel  frequenting 
the.  port  of  which  he  Is  wharfinger,  al- 
though by  the  ordinances  and  statutes  un- 
der which  he  acts  the  dockafl;e  and  wharf- 
age is  directed  to  be  paid  to  him,  and  he  is 
required  to  collect  the  same,  Buckbeey. 
Browny  HO 

3'.  Remedies  mast  be  pursued  in  the  name  of 
the  party  in  interest,  and  not  in  the  name 
of  the  agent  who  made  the  contract,  or 
whose  duty  it  is  to  make  the  collection  of 
moneys  accruing  tmder  such  contract    It 


702 


INDEX. 


is  otherwiM  at  to  bailesB;  in  whose  names, 
in  many  cases,  actions  may  be  maintained. 

id 

3.  In  an  action  for  doclia^  and  wharfa^re  of 
a  public  port,  the  defendant  by  way  of  re- 
eoupmerU  may  show  that  the  port  and 
whanree,  dnringr  the  accrain^  of  the  toll, 
were  out  of  repair,  whereby  he  sastained 
damage,  Slo,  id 

4.  Where  a  contract  for  the  sale  of  a  lot  of 
land  was  drawn  op,  in  which  a  huiband  and 
wife  and  a  trustee  of  the  wife  were  de- 
scribed as  the  parties  of  the  first  part,  and 
the  purchasers  as  the  parties  of  the  second 
part,  which  on  the  part  of  the  parties  of  the 
first  part  was  executed  only  by  the  husband 

,  and  wife,  hot  the  trustee,  by  an  endorse- 
ment upon  the  back  thereof,  bound  himself 
to  do  what  should  be  necessary  on  his  part 
to  carry  the  contract  into  effect:  it  was 
held,  that  the  two  instruments,  beingr  parts 
of  the  same  contract,  might  be  declared 
upon  as  constituting  together  but  one  in- 
strament,  and  that  a  suit  might  be  main- 

'  tained  in  the  ioint  names  of  the  husband, 
the  wife  and  the  trustee,  and  that  had  the 
name  of  the  trustee  been  omitted,  the  de- 
claration would  have  been  fatally  defective. 
Smith  y.  Talcott,  202 

5.  It  was  further  held,  inasmuch  as  it  ap- 
peared that  the  wife  had  a  separate  interest 
in  the  subject  matter  of  the  contract,  that 
she  was  properly  made  a  party  plaintiff,  id 

See  Cask,  5,  6,  7,  8. 


PARTITION- 

•  It  seems,  that  where  a  party  claims  an  un- 
difrided  share  of  a  tract  of  land  poaseased 
by  several  defendants  in  severalty,  and 
brings  a  separate  action  againUt  each  de- 
fendant and  recovers,  that  commissioners 
appointed  to  make  partition  of  the  tract 
would  be  authorized  to  allot  to  the  plaintiff 
in  such  actions  a  portion  of  the  whole  tract 
in  severalty ;  and  would  not  be  limited  to 
set  off  to  him  a  portion  of  each  separate 
recovery.  Rogers  v.  Arthur  and  others,  593 


PARTNERSHIP. 

.  A  declaration  by  a  partner,  thoagfa  made 
daring  the  existence  of  a  partnership,  that 
a  liability  incurred  by  a  third  person,  at  his 
request,  in  the  borrowing  of  a  sum  of  mo- 
ney, was  for  the  benefit  of  the  firra»  is  not 


binding  upon  his  co-partner.      Tksm  ▼. 
Smith,  365 

3.  Had  a  note  been  given  in  the  partnership 
name,  the  rule  would  have  been  different ; 
then  the  onus  would  have  lain  upon  the 
co-partner  to  show  that  the  note  was  given 
for  the  individual  debt  of  the  partner  who 
gave  it.  id 

See  EviDKMCB,  7,  8.    Judgmbnts  Airn  Ezb- 
corroKs,  4. 


PLEAS  AND  PLEADINGS. 

L  A  defect  in  form  in  a  declaration  or  other 
pleading  is  onred  by  pleading  over ;  but  not 
a  defect  in  substance.     White  v.  Delanan, 

26 

2.  Counts  in  assumpsit  and  trover  cannot  be 
joined  in  the  same  declaration.  Awe  v. 
Cook,  29 

3.  To  justify  the  joinder  of  counts,  it  is  noi 
enough  that  they  all  relate  to  the  smne  sub' 
ject  matter,  and  that  the  evidence  is  the 
same  to  support  them ;  the  counts  to  stand 
together  must  be  in  the  same  form  of  ae^ 
tion.  id 

4.  The  manner  in  which  the  breach  is  alleged 
does  not  determine  the  form  of  action,  aa 
where,  in  a  count  on  a  promise  implied  on 
the  hiring  of  a  horse,  it  is  alleged  that  the 
defendant,  contriving  and  intending  to  m- 
jure  the  plaintiffs,  carelessly,  negligently 
and  improperly  drove,  &.c. ;  this  verbiago 
of  the  count  will  not  cdnvert  it  into  a  coont 
in  ease,  if  it  be  oleariy  foonded  apon  a 
breach  of  oromise  as  disiinguiahed  from  a 
breach  ef  auty  incumbent  upon  a  bailee,  id 

5.  In  a  declaration  on  an  attachment  bond,  it 
should  be  averred  that  the  bond  was  ordered 
hy  the  court  to  be  delivered  to  the  plaintiffs 
to  be  prosecuted  and  that  an  averment  that 
it  was  ordered  to  be  delivered  up  to  bejro^ 
secuted,  without  naming  the  plaintiffs  or 
authorizing  them  to  prosecute,  would  not  be 
held  sufficient  on  demurrer.  Bank  of  Buf^ 
falo  V.  Boughton,  57 

6.  A  declaration  averring  a  sale  of  goods  to 
be  paid  for  by  a  note  oT  the  purchaser  widk 
an  endorser  satisfactory  to  the  vendor,  Is 
not  supported  by  proof,  that  the  goods  were 
sold  at  auction  on  a  notice  ill  this  form: 
**  Terms  of  sale— over  (100,  six  monthe— 
satisfactory  notes,'*  without  evidence  that 
satisfactory  notes  according  to  mereamtiU 
usage,  mean  notes  with  satisfaelory  endoT'^ 
sers.    Hanna  v«  MiUs,  90 
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7.  In  as  aetioa  of  irupoM,  a$$auU  and  baU 
tery,  where  the  defendant  jiwtifiee  the  as- 
sault on  the  ground  that  the  plaintiff  was 
making  a  noise  and  disturbance  in  his  house, 
that  he  was  requested  to  depart*  and  that 
on  his  refusal  to  do  so  the  defendant  laid 
hands  on  him  gently  to  remove  him— a  re- 
plication that  the  plaintiff  did  not  toholly 
refuse  to  depart,  and  that  he  remained  no 
longer  than  was  neeessary  to  obtain  his 
ba^^age,.  without  excusing  the  noise  ttfter 
the  rtquestt  is  not  a  sufficient  answer :  be- 
sides, such  replication  is  bad  if  it  conclude 
to  the  country ;  it  shoold  conclude  with  a 
iMiificatiant  so  as  to  give  the  defendant  an 
opportunity  to  answer.  Hawna  v.  Ruit^  149 

8i  So  a  replication  containing  new  matter, 
alieging  that  the  defendant  of  his  oien 
lorof^,  and  with  more  force  and  tioUnce 
than  was  necessary,  committed  the  tres- 
passes, should  conclude  with  a  verification. 

id 

9.  'Where  a  plaintiff  in  such  action,  in  his  re- 
plication, varies  the  place  of  the  commit- 
ting of  the  trespasses  from  that  alleged  in 
the  plea,  he  muet  expresely  allege  tMt  the 
treepaeste  as  newly  aseigned  are  other  and 
different  treepaeees  from  those  mentioned  in 
the  plea,  or  the  replication  will  be  adjudged 
bad.  id 

10.  la  an  action  against  a  bank  for  the  non- 
payment of  its  notes,  where  the  plaintiff 
demands  ten  per  cent,  interest  by  way  of 
penalty,  it  is  not  necessary  to  warrant  proof 
of  the  presentment  of  the  bills  and  refusal 
to  pay,  that  those  facts  should  be  epeeiaUy 
^nerved  in  the  declaration;  the  evidence 
is  admissible  under  the  common  money 
counts.    Stotoits  v.  Banic  of  Troy,        186 

11.  A  biU  of  partieuUars  in  such  case,  setting 
forth  copies  of  the  notes,  although  not  tech- 
nically oorreet,  will  suffice,  inasmuch  as  it 
apprises  the  defendants  of  the  grounds  of 
the  plaintiff's  claim.  id 

12.  A  plea,  to  a  count  for  money  had  and  re- 
ceived laying  the  indebtedness  at  (800, 
that  the  money  thus  alleged  to  be  received 
was  paid  by  the  plaintiff  to  the  defendant 

f  as  the  consideration  of  a  note  of  ^513  39, 
transfeired  by  the  latter  to  the  former,  is 
not  a  good  answer  to  the  count  where  no 
fraud  is  alleged,  where  the  transaction  is 
not  alleged  to  have  been  umtrioua,  and 
where,  by  the  terms  of  the  contract,  the 

'  defendants  assumed  the  haxard  of  the  ex- 
pense of  collection.  Eddyy,  Stantone,  255 

13.  It  seems  ihhtpayment  may  be  pleaded  to 
part  of  a  count,  and  the  general  issue  as 
to  the  residue^  Herkimet  Manuf.  and  Hy^ 
drauUe  Cihr.  Smailf  373 


14;  In  pleading  a  judgment  rendered  by  a  jus- 
tice, it  is  not  necessary,  for  the  purpose  of 
showing  jurisdiction  in  the  magistrate,  to 
allege  that  a  plaint  was  levied  or  process 
issued;  it  is  enough  if  facts  be  averred 
showing  that  he  had  jurisdiction  over  the 
persons  of  the  parties  and  the  subject 
matter  of  the  action.     Nicholl  v.  Mason, 


15.  A  suit  cannot  be  abated  by  a  plea  that 
another  action  for  the  same  cause  was 
afterwards  commenced;  but  a  judgment 
in  such  second  suit,  in  favor  of  the  plaintiff, 
may  be  pleaded  in  bar  of  a  recovery  for 
the  same  cause  of  action.  id 


16.  Ox\  demuner  to  a  plea  puis  darrein  eon-' 
tinuance,  it  cannot  be  objected  that  it  is 
not  verified  by  affidavit,  nor  that  it  is  ac- 
companied by  another  plea ;  such  questions 
can  be  raised  only  on  motion.  id 

17.  A  plea  of  abatement  by  two  defendants,  of 
a  matter  personal  to  only  one  of  them,  is 
bad.     Shannon  v.  Comstock,  457 

18.  Where  there  is  a  covenant  for  the  sale 
and  purchase  of  a  farm,  the  conveyance  to 
be  made  and  the  consideration  to  be  paid  at 
a  future  day,  if  previous  to  the  stipulated 
day  the  purchaser  rives  notice  to  the  ven" 
dor  that  he  has  made  up  his  mind  to  aban- 
don the  contract  and  not  accept  a  deed,  it 
is  enough  to  support  an  action  of  covenant 
by  the  vendor  to  allege  such  notice ;  and 
it  is  not  necessary  in  such  case  to  aver  a 
tender  of  a  deed  or  readiness  to  perform. 
North's  adnCrs  v.  Pepper,  636 

19.  In  an  action  against  the  purchaser,  the 
averment  of  the  execution  of  a  deed,  notice 
to  the  purchaser  and  a  demand  of  perform- 
ance on  his  nart,  is  equivalent  to  an  aver- 
ment of  tenier  of  the  deed.  id 

520.  It  seems,  that  in  such  cases  it  is  only  ne» 
cessary  to  aver  a  readiness  to  perform,  and 
that  a  tender  of  the  deed  nvid.  not  be  al- 
leged, id 

SI.  Nor  is  it  necessary  that  the  plaintiff  should 
allege  that  he  had  title  to  the  premises 
agreed  to  be  conveyed ;  if  such  defence 
exists  it  must  be  shown  by  plea.  id 

See  Paktieb,  4.    Rkplevin,  1, 3. 


POWERS. 

1.  In  the  exercise  of  a  public  as  well  as  ori- 
vate^  authority,  whether  it  be  ministeriM  or 
judicial,  all  tiie  penoas  to  whom  it  is  c^m- 
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mitted  xdoflt  confer  and  act  together  qh- 
lesB  there  he  a  proyision  that  a  lees  nom- 
her  ikiay  proceed.  Where  the  authority 
is  pubiie,  and  the  number  be  suoh  as  to 
admit  of  a  majority,  such  inajority  will 
bind  the  minoriiyf  after  all  have  doly  met 
and  conferred.    Downing  y,  Rugar,     178 

2.  Where  the  authority  is  conferred  upon 
<10O,  nothing  can  be  done  without  the  con- 
sent of  both;  yet  where  the  authority  is 
public,  to  prevent  a  failure  of  iustice,  or  in- 
jury to  the  public,  one  may  act  without  the 
other :  as  if  one  be  dead,  or  interested,  or 
absent.  Upon  this  principle,  one  of  two 
overteera  of  the  poor  is  authorized  to  insti- 
tute and  carry  on  proceedings  for  the  seiz- 
ure of  the  propehy  of  one  who  has  ab- 
sconded, leaving  his  wife  er  child  charge- 
able to  the  lown.  At  all  events,  where 
only  one  oveiseer  acts,  the  consent  of  the 
other  will  be  preAimed,  upon  the  presump- 
tion in  favor  of  the  performance  of  official 
duty,  that  he  had  been  conferred  with  and 
consulted  as  to  the  proceedings -to  be  had. 

id 

3.  So  strong  is  the  presumption  in  favor  of 
the  perforteaoce  of  official  duty,  that  it 
always  prevails,  unless  it  be  shown  to  be 
otherwise  by  direct  and  positive  proof,  com- 
ing from  thO'  mouths  of  witnesses  whose 
relation  to  the  transaction  enables  them  to 
put  a  direct  negative  upon  the  presomp 
tion :  thus  in  this  case  it  was  held,  that  the 
presumption  of  consent  could  be  rebutted 
only  by  the  tiestimony  of  the  other  over' 
seer.    '  *<i 

4.  //  seems  that  if  the  inhabitants  of  a  town 
at  their  annual  town  meetmg,  were  to  elect 
but  one  instead  of  two  overseefs  of  the  poor, 
that  the  one  elected  would  have  no  author- 
ity to  act  for  the  Want  of  a  coUeagne; 
but  that  it  would  be  otherwise  if  two  were 
elected,  and  one  should  die  or  become  dls- 

•    qualified.  »^ 

5.  Wliere  an  act  of  incorporation  of  a  rail 
load  company,  appoints  a  certain  number 
of  commissioners  to  open  books  to  receive 
subscriptions  to  the  capital  stock  of  the 
corporation,  and  to  distribute  the  stock 
among  the  several  subscribeiii  In  such  man- 
ner as  they  shall  deem  most  cundnoive  to 
the  interests  of  the  corporation,  making  no 
provision  that  a  majority  shall  constitute  a 
quorum  for  the  discharge  of  the  duties  en- 
trusted to  them,  all  must  be  present  to 
hear  and  consult  when  they  come  to  dis- 
tribute the  stock  although  a  majority  are 
competent  to  decide.  In  the  distribution 
of  the  stock  they  act  judicially;^  not  so  as 
to  receiving  subscripiioni,  in  respect  to 
whieh  they  act  only  ministerially,  and  it  is 


not  necessary  for  that  pnrpose  thai  evm  d, 
majority  should  be  present.  Crocker  v. 
Cranci  y  311 

v 
€.  The  commimm^s  are  not  authorized  ia 
such  case  to  receive  the  checks  of  the  sab- 
seriberi  in  payment  of  the  sum  required 
to  be  paid  at  the  time  of  subscription  ;  spf- 
ae  or  its  equivalent,  cwrrsnt  biUs  ef  specie' 
paying  banks,  mui^btdemtLMkdtd.  Wbelh- 
er  payments  in  chocks  are  a  compliaace 
with  the  statute,  is  a  question  of  law^  and 
not  offset  to  be  submitted  to  a  jury.        id 

7.  A  distribution  of  stock  by  commisBionerB, 
not  sufficient  in  number  to  constitute  a 
legal  board,  is  coram  non  jndice  and  void 
and  B  check,  note  or  other  instrument,  xiv* 
en  for  the  payment  of  the  first  instalment 
of  stock  subscribed  for  is  void  for  the  want 
of  consideration.  id 

8.  A  fraud  practiced  by  one  of  the  commis- 
sioners upon  his  co-commissioners,  and  upp 
on  a  portion  of  the  subscribers  in  the  dis- 
tribution of  the  stock,  cannot  be  set  op  by 
a  subscriber  to  vitiate  the  proceedings  of 
the  commissioners,  the  subscriber  quoad 
the  proceedings,  is  deemed  a  party  to  the 
adjudication  ;  strangers  may  impeach  a 
covinous  judgment,  but  not  parties.        id 

9.  Where  a  sUtnte  declares  that  •«  A.  R  and 
C.  and  such  other  persons  as  shall  hereafter 
become  stockholders  of-,  said  company,  are 
hereby  constitnted  a  body  eorpoiate  and 
politic  by  the  name  of,"  Suu  no  corpora- 
tion exists  if  there  be  no  stock  distributed ; 
the  distributioB  of  the  stock,  is  a  condition 
precedent  to  the  existence  ef  the  corpora- 
tion, id 

10.  A  power  to  an  executor  to  sell  and  die* 
pose  of  real  estate  granted  by  a  will  Bind 
to  divide  the  proceeds  among  devisees  to 
whom  the  estate  was  given  by  a  previous 
clause  of  the  same  wUl  cannot  after  the 
death  of  the  executor  be  executed  by  an 
administrator  cum  testawkento  annexe^ 
notwithsundiug  the  provisions  of  the  revis- 
ed statutes,  that  **  In  all  cases  where  let- 
ters of  administration  with  the  viU  annex- 
ed shall  be  granted,  the  wUl  of  the  de- 
ceased shall  be  observed  and  performed; 
and  the  administrators  of  such  will  shall 
have  the  rights  and  powers  and  he  subject 
to  the  same  duties  as  if  they  had  be^n 
named  executors  in  suoh  will"  ConkHn 
v.  Egerton's  admW,  430 


PRACTICE. 

.  Where  a  cai^se  which  hne  been  removed 
into  this  court  by  writ  of  orror,  m  hroofbi 


iin>n. 
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onto  arirtimeiit  or  tabmitted, the  plain! iff 
mmt  make  op  and  produce  mrw  book»,  or 
the  writ  of  error  will  be  diami—9d;  it  is 
not  enoaijrh  that  a  copy  of  the  judgmtnt 
roll  iu  the,  eoort  below  and  a  bill  of  ex- 
ception$  be  preaented.  Willianu  v.  New- 
eombf  67 

9.  On  the  trial  of  a  oaaae  a  party  is  not  at 
liberty  to  object  to  the  generality  of  a  hill 
•/  particular* ;  if  the  catue  of  action  or 
matter  of  defence  be  ertibraced  in  the  bill, 
though  in  the  moit  general  terms,  the  evi- 
dence ^ered  in  rapport  of  the  allefrations 
of  the  party  is  admiwible,  the  aame  as 
nnder  a  declaration  on  the  money  counts. 
The  party,  if  dissatisfied  with  the  bill, 
shoald  have  applied  (or  farther  particulars. 
Bamee  y.  Henehaw^  426 


PRINCIPAL  AND  AGENT. 

1.  A  factor  or  purchasings  agent,  in  actual 
possession  of  two  parcels  of  goods  obtained 
nnder  distiuet  orders,  for  both  of  which  he  is 
in  advance,  although  paid  for  one  of  the 
parcels,  may  avail  himself  of  the  doctrine 
of  lien  in  respect  to  the  whole  of  the  pro- 
perty.   Brooke  v.  Bryce^  14 

S.  It  seems  that  though  only  one  of  the  par- 
cels had  come  to  hand,  and  he  had  been 
paid  his  advances  on  it,  he  might  still  have 
set  up  a  lien  upon  the  parcel  received  for 
his  liabilitiee  incurred  in  respect  to  the  oth- 
er parcel.  id 

3.  The  acceptance  of  a  draft  payable  at  a  fu- 
ture day,  ill  payment  of  one  parcel,  is  net  a 
waiver  of  the  lien  of  the  factor,  especially 
when  in  the  receipt  of  the  draft  it  is  de- 
clared that  it  is  to  be  in  full  when  paid,  id 

4.  A  general  agent  enthisted  by  his  principal 
with  power  to  make  and  enter  mto  con- 
tracts for  the  purchase  of  grain,  has  power 
to  modify  or  waive  a  contract  made  by  him 
m  respect  to  such  grain.  Andereen  v. 
Coonly  279 

5.  The  authority  of  an  agent  being  limited 
to  a  particular  business,  does  not  make  it 
•pecial;  it  may  be  as  general  in  regard  to 
that,  a»;if  its  range  was  unlimited.  id 

6.  Where  a  quantity  of  batter  was  pot  into 
the  hands  of  an  agent  who  was  proceeding 
to  the  city  of  New  York  to  sell,  with  di- 
rections '<  to  do  the  beet  he  conld  with  it : 
to  do  as  well  with  it  as  if  it  was  his  own  ;" 
anH  the  agent,  after  endeavoring  in  Tain  to 
diftpMo  of  it  io  New  York  at  a  fair  price, 
finding  the  market  dull,  teat  the  batter  of 

Vol.  XXI. 


hia  employer,  together  with  kit  tmn,  to  a 
market  at  the  sooth ;  it  was  held,  that  the 
judge  was  not  authoriied  to  instruct  the 
jnry  that  the  agent  was  bound  to  sell  in 
New  Xork  and  not  elsewhere  ;  but  that  the 
question  of  excess  of  authority  should  have 
been  aoboiitted  to  the  jnry  upon  the  evi- 
dence as  to  the  usual  course  of  business  in 
relatiou  to  such  matters.  McMorrio  ▼. 
Simpson,  610 

7.  Ordinarily  an  action  of  (roe^r  will  not  lie 
by  a  principal  against  his  agent,  unless  it 
appear  that  the  agent  has  converted  the 
property  of  his  principal  to  his  own  use,  or 
disposed  of  it  contrary  to  his  own  instroc- 
tions ;  there  most  be  some  act  on  the  part  of 
the  agent  ;  a  mere  ominion  of  doty  is  not 
enough,  though  the  property  be  lost  in  con- 
sequence of  the  neglect.  Nor  wilt  trover 
Tie  where  the  agent,  though  wanting  in 
good  faith,  has  acted  within  the  general 
scope  of  his  powers.  id 


QUO  WARRANTO. 

1.  Where  to  an  information  in  the  nature  of 
a  qno  warranto  filed  against  individual* 
calling  upon  them  to  show  cause  by  what  \ 
warrant  they  exercise  the  franchise  of 
maintalnmg  a  bridge  across  a  navigable 
river  and  exacting  toll  from  passengers,  the 
defendants  answer  that  they  <lo  so  by  vir- 
tue of  an  act  of  the  leflristatore,  authnr- 
izing  the  erection  of  a  bridge  in  a  specifio 
form,  and  that  they  have  in  all  respects 
conformed  to  the  requirements  of  the  act 
granting  the  franchise,  upon  which  allega- 
tion issue  is  ttfken  and  fodnd  against  them 
by  the  jury,  judgment  of  ouster,  follows  of 
course.  The  People,  ex  reL  Taylor,  v. 
Thompson,  235 

2.  The  court  will  not  in  snch  case  deem  the 
verdict  imperfect,  and  refuse  to  render  judg« 
ment,  because  the  jory  have  not  found  that 
the  variation  or  departure  from  the  require- 
ments of  the  statute  was  in  a  point  mate" 
rial,  or  that  it  was  the  wanton  act  of  the  • 
grantees,  or  that  it  was  productive  of  inju- 
ry to  the  public.  If  any  excuse  existed 
proper  for  the  consideration  of  the  jory  or  • 
of  the  conn,  which  might  have  produced 

a  favorable  result  to  the  defendants,  it  was 
held,  is  should  have  been  alleged  by  way 
of  pleading,  and  placed  npon  tbe'reoord,  ao 
that  the  court  might  have  passed  upon 
its  snfficiency ;  but  where  the  dffendantf 
placed  their  defence,  as  in  this  C'tse,  apon 
a  strict  eompUanoe  With  the  requiiementa 
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of  the  Btatikte  creating  the  ftmnchiee,  and 
there  iivaa  no  exception  talien  as  to  the  re- 
jecttoD  of  evidence  or  as  to  the  charge  of 
the  judge,  the  court  refused  to  make  any 
intendment!  in  favor  of  the  defendants,  id 

3.  It  was  further  held,  that  this  was  not  a 
private  franchise,  but  was  a  franchise  of  a 
public  nature  in  which  the  public  at  large 
had  an  interest,  and  that  an  information  in 
the  nature  of  a  quo  warranto  might  be  filed 
in  the  name  of  the  people  on  the  relation  of 
any  aggrieved  citizen  ;  that  in  a  case  of  this 
kind  a  quo  warranto,  or  information  in  the 
nature  of  a  quo  warranto,  was  the  appro- 
priate remedy,  and  that  it  was  not  taken 
away  by  the  fact  that  a  bond  had  been 
executed  as  security  for  the  faithful  per- 
formance of  the  conditions  upon  which  the 
grant  was  made  ;  such  bonH  being  merely 
cumulative.  id 

4.  It  was  further  held,  although  the  bridge 
was  built  in  conformity  to  the  requirements 
of  the  act  for  granting  the  franchise,  and  so 
continued  for  the  space  of  twenty-nine 
years,  still  it  appearing  that  for  ten  years 
subsequent  to  such  time,  the  grantees  bad 
failed  to  comply  with  such  requirements — 
that  the  conditions  prescribed  were  con- 
tinuing conditions,  that  the  non-compliance 
with  them  was  a  misuter,  and  that  the  de- 
fendants had  incurred  a  forfeiture  of  the 
franchise.  id 

5.  Where  a  county  is  divided  and  two  sepa- 
rate and  distinct  counties  formed  out  of  it 
by  act  of  the  legislature,  to  one  of  which 
a  new  name  is  given,  whilst  the  other  it  is 
declared  shall  be  and  remain  a  separate  and 
distinct  county  by  the  name  of  the  -county 
as  it  existed  previous  to  the  division,  the 
judges  of  the  county  courts  appointed  pre- 
vious to  the  division  who  happen  to  reside 
in  that  portion  of  the  territory  distinguish- 
ed as  a  county  with  a  new  name,  under  the 
operation  of  the   act  requiring  judges  of 

'  county  courts  to  reside  within  the  county 
for  which  they  are  appointed,  lose  their  of- 
fices, and  are  no  longer  competent  to  act 
under  their  commissions ;  whilst  those  of 
the  judges  who  happen  to  reside  in  the 
portion  of  the  territory  which  retains  the 
original  name  continue  in  office  until  the 
expiration  of  the  term  for  which  they  were 
originally  appointed.  The  People  v.  JIfor. 
rsU,  563 

€.  It  seems  that  it  would  have  been  compe- 
tent to  the  legislature,  by  exprese  enact- 
ment, to  have  continued  the  judges  whose 
residence  happened  to  be  in  the  new  coun- 
ty t  until  the  expiration  of  their  constitutional 
term  of  office  ;  but  that  by  remaining  si- 
lent the  office  is  gone.  id 


7.  A  coniity  may  be  divided  by  Uie  legUa* 
ture  into  two  or  more  counties  by  a  mere 
majority  vote ;  it  is  not  necessary  that  a 
bill  for  such  purpose  should  receive  tho  ab- 
sent of  two  thirdM  of  all  the  membexs.      i^ 


RAIL  ROAD  COMPANIE& 
See  Powrais,  5,  6,  7,  8,  9. 

"RECEIVING  STOLEN  GOODS; 
See  CRmnvAL  Law,  1. 

KEFERENCE. 
See  Mandamus,  1,  2. 

RELEASE. 

A  coiienant  by  the  holder  of  a  promiswry 
note  that  he  will  not  sue  or  levy  upon  the 
property  of  one  of  eeveral  makers  of  the 
note  entered  into  after  the  commence- 
ment of  a  suit ;  and  in  case  any  proceed- 
ing at  law  or  equity  he  had,  continued  or 
prosecuted,  that  the  covenant  shall  be 
deemed  to  all  intents  and  purposes  a  re- 
lease to  such  maker,  is  notwithstandui^ 
the  terms  of  the  instrument  a  mere  coto- 
naut  not  to  sue,  and  cannot  be  pleaded  as 
a  release  in  bar  of  a  recovery  against  all 
the  makers.     Couch  v.  MilU.  424 

See  Bills  of  Excbangk,  &e.  3« 


REPLEVIN. 

I.  Where  a  defendant  in  replevin  pleads  prop- 
erty in  a  third  person,  traversing  the  plaln- 
tiflrs  right,  a  replication  traversiog  the 
right  of  such  thinl  person,  and  setting  op 
a  general  property  in  another,  and  a  epe- 
eial  property  in  the  plaintiff,  is  had  in  three 
particulars :  1.  for  not  taking  iasue  npon 
the  defendant's  traverse ;  2.  for  traversing 
matter  of  inducement ;  and  3.  if  such  mat- 
ter could  be  replied,  for  alleging  the  evi- 
dence of  title,  instead  of  the  legal  e£bet  of 
the  evidence.  The  proper  course  for  the 
plaintiff  would  have  been  to  have  accepted 
the  issue  tendered,  and  to  have  re-affinn- 
ed  his  title,  concluding  to  the  eonntry. 
Pro»9er  v.  Woodward,  205 
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*  It  seemt,  that  in  replevin,  a  plea  of  pro- 
p«rt]r  in  a  third  person,  found  for  the  defen- 
dant, entities  him  to  a  return,  althougrh  he 
offers  DO  proof  connectinor  himself  with  the 
title  of  such  third  person.  Sach  defence, 
Jioweyeri  is  not  allowed  in  tre9p(U9'ot  trover. 

id 

3.  Whether  a  declaration  in  replevin,  merely 
alleging  that  the  plaintiff  was  entitled  to  the 
possession  of  the  goods,  instead  of  charging 
the  taking  of  goods  of  the  plaintiff,  is  good, 
quere.  id 


S€e  Damages,  1,  2,  3.    Erroe,  2. 

CUATTELf,  2. 


Saui  or 


SALE  OF  CHATTELS. 

1.  Where  a  contract  Was  made  between  a 
miller  and  other  persons,  for  the  manafac- 
ture  of  wheat  into  flour,  he  engaging  on  his 
part  for  every  four  bushels  and  55  pounds  of 
wheat  received,  to  deliver  one  barrel  of  su- 
perfine flour,  and  there  was  no  stipulation 
or  understanding  that  the  wheat  delivered 
should  be  kept  separate  from  other  grain, 

'  or  that  the  identical  wheat  should  be  re- 
turned in  the  form  of  flour ;  it  was  -held, 
that  the  transaction  between  the  parties 
constituted  a  aale  and  not  a  bailment,  and 
that  the  owners  of  the  wheat  could  not 
maintain  an  action  for  the  conversion  of  the 
flour  manufactured  from  the  wheat.  Smith 
V.  Clark,  83 

2.  It  was  further  held  in  this  case,  that  even 
had  the  flour  afler  its  manufacture  been  de- 
livered by  the  miller  to  the  other  parties, 
but  permitted  to  remain  in  his  possession, 
4hat  they  could  not  maintain  an  action  of 
replevin  in  the  eepit  against  any  person, 
who  subsequently  came  to  the  possession  of 
the  same  by  delivery  from  the  miller ;  to 
charge  such  person,  the  action  should  have 
been  in  the  detinet  only.  id 

8.  Where  property  is  bought  at  a  sheriff's 
sale  by  the  plaintiff  in  an  execution  and 
left  in  the  possession  of  the  defendant,  with- 
out any  good  excuse  shown,  the  sale  is  void 
as  against  other  creditors  of  the  defendant, 
notwithstanding  that  the  plaintiff  subse- 
qnently  and  before  the  levying  of  an  execu- 
tion on  the  part  of  other  creditors,  reduce 


the  property  to  his  actaal  possession.     Oar- 
denier  V.  Tubbs,  169 


SCHOOL  DISTRICTS. 
See  Error,  17. 

SCIRE  FACIAS. 

See  JUDOMBNTB,  &c.,  4. 

SET-OFF. 
See  Executors  and  Administrators. 


SHERIFFS. 

1.  On  the  election  or  appointment  of  a  new 
sheriff,  and  the  service  of  a  certificate  of 
the  county  clerk  that  the  new  sheriff  has 
qualified  and  given  the  security  required  by 
law,  the  powers  of  the  old  sheriff  cease 
within  ten  days  after  the  service  of  such 
certificate,  and  all  prisoners  who  are  not 
assigned  within  that  term,  are  at  liberty  to 
go  at  large ;  the  new  sheriff  has  no  control 
over  them,  and  the  powers  of  the  old  sheriff 
are  at  an  end.  The  latter  cannot  in  such 
case,  even  maintain  an  action  ou  a  bond  for 
the  liberties  given  by  a  prisoner  not  assign- 
ed.   Hiadev.Dou^ledaif,  223 

2.  In  an  action  on  a  bond  for  the  liberties,  a 
plea  that  the  prisoner  remained  a  true  and 
faithful  prisoner  to  be  a  valid  bar,  most 
cover  the  whole  time  during  which  the 
sheriff  remained  liable  ;  it  must,  as  in  this 
case,  be  not  only  whilst  he  continued  in 
office,  and  until  a  successor  was  appointed, 
but  until  the  prisoners  were  assigned,  or 
the  expiration  of  ten  days  after  the  service 
of  the  certificate  of  the  county  clerk.        id 

3.  A  plea  that  the  prisoner  escaped  after  the 
assignment  by  the  old  to  the  new  sheriff, 
is  a  good  bar  to  an  action  on  a  bond  for  the 
limits,  and  it  is  no  answer  to  such  plea  that 
the  prisoner  was  not  assigned  by  the  old 
sheriff,  where  no  excuse  for  the  omission  is 
offered.  Whether  the  omission  to  assign 
can  be  excused,  quere.  id 

4.  If  the  old  sheriff  has  a  right  of  action  on 
the  limit  bond,  a  recovery  against  the  new 
sheriff  for  the  same  escape,  is  no  bar.  Nor 
is  a  voluntary  return  of  the  prisoner  before 
suit  brought  against  the  sheriff,  a  bar ;  a 
limit  bond  is  not  strictly  a  bond  of  indem- 
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blty ;  the  iherifF  being  liable  to  a  a  action 
when  an  escape  happens,  may  forthwith 
briLg  his  suit.  '  id 

5.  In  a  suit  on  a  bond  for  the  liberties,  it  is  no 
defence  that  an  actioa  was  brought  against 
the  sheriiF  wiihiu  a  year  after  the  escape  ; 
the  sheriff  may  ayail  himself  of  such  short 
limitation  in  an  action  against  him,  but  not 
the  obligors  of  the  bond.  id 

6.  An  action  does  not  Jle  Against  an  officer 
for  not  paying  over  money  collected  by 
him  on  execution-,  where  lie  has  been  sned 
and  a  recoveryhad  agaiuttt  him  for  selling 
property,  by  the  sale  of  which  the  money 
collected  by  him  wse  made,  where  soch  re- 
covery is  equal  to  or  exceeds  the  amount  of 
the  execution.    -Newland  v.  Baker,      264 

7.  And  snch  action  does  not  lie,  although  the 
plaintiff  in  the  execution  on  the  delivery  of 
the  process  executed  a  bond  of  indemnity  to 
the  officer,  and  notwithstanding,  j  that  the 
officer  has  biought  an  aoiiou  upon  snch 
bond.  id 

8.  A  sheriff  who  holds  an  execntion  against 
the  property  of  the  defendant  in  the  pro- 
cess, is  not  bound,  it  seems,  to  suspend  pro- 
ceedings on  the  production  to  him'  of  an  in- 
solvents  discharge  granted  to  the  defend- 
ant ;  at  all  events,  if  he  do  so,  he  incurs 
the  peril  of  an  action  against  him,  if  the  dis- 
charge be  shown  to  be  wiid.  Orange  Couri' 
ty  Baai  v.  Dubois,  351 

0.  In  an  action  against  a  sheriff  who  ander 
such  circumstances  suspended  proceedings, 
and  did  not  return  the  execution',  and  the 
jury  found  that  the  property  of  which  the 
defendant  was  possessed  belonged  to  a 
third  person,  and  consequently  that  the 
plaintiff' was  not  entitled  to  recover,  the 
court  reftised  to  grant  a  new  trial ;  although 
the  verdict  was  not  warranted  by  the  evi- 
dence—it Appearing  that  the  sheriff  on  be^ 
ing  served  with  the  discharge,  informed  the 
plaintiff's  attorney  of  the  fact  and  desired 
his  instructions  ;  that  no  instructions  were 
given;  and  that  the  defendant  in  the  execu- 
tion  had  become  insolvent.  id 

9esBoHj>,2,3,  4. 


SHIPS 


AND    VESSELS,    PROCEED- 
INGS AGAINST. 


1.  In  an  action  on  a  bond  given  to  relieve 
from  arrest  a  ship  or  vessel  proceeded 
against  under  the  statute,  the  plaintiff  is 
bound  not  only  to  Mtaie  his  demand  In  his 
iMaration,  but  \9frw€  It  on  th«  tiial  of 


the  cause,  notwithstanding  that  the  defend- 
ant  pleads  no  other  plnas  than  non  est  fac- 
tum and  general  performance;  it  b  not 
enough  that  he  establish  bis  claim  before 
the  commissioner  granting  the  process. 
Wakeman  r.  Newton,  dbO 

2.  A  plea  of  performance,  whether  Fenef  el  or 
.  special,  of  the  obligations  specified  in  the 
condition  of  the  bond,  is  an  inappropriate 
plea  in  ad  action  on  such  bond,  and  it  seems, 
would  be  the  subject  of  demurrer ;  when, 
however,  the  plaintiff  takes  issue  upon  a 
plea  of  general  performance  by  replyingr 
generally,  denying  the  performance,  the 
plea  will  be  regarded  as  setting  up  a  special 
performance,  and  the  defendant  will  be 
allowed  to  give  any  evidence  tending  to 
show  that  the  plaintiff  is  not  entitled  to  re- 
cover, id 


SLANDER. 

I.  An  action  of  slander  lies  where  the  words 
sre,  you  wUl  steals  and  it  is  averred  iu  the 
declaration  that  the  defendant  by  the 
speaking  of  the  words  meant  and  intended 
to  have  it  understood  and  believed,  that 
the  defendant  had  been  guilty  of  Urceny. 
Cornelius  v.  Van  Slyck,  70 

3.  Snch  an  averment  in  the  dedaration  fol- 
lowing immediately  after  the  setting  forth 
of  the  words  spoken,  was  in  this  case  held 
sufficient  id 

3.  An  action  on  the  case  for  a  libel  lies 
against  a  party  making  a  communicatian 
in  writing  to  the  head  of  s  department  of 
the  government,  charging  a  subordinate 
officer  of  such  department  with  peculation 
and  fraud  of  various  kinds,  where  such 
subordmate  officer  is  subject  to  removal 
by  the  officer  to  whom  the  oommonicatioa 
is  addressed ;  but  soch  action,  though  tii 
form  for  a  libel,  is  in  the  nature  of  an  ac- 
tion for  a  inalicious  prosecution,  and  the 
proof  to  sustain  it  must  be  the  same  as  is 
required  iu  the  latter  action,  i.  e.  the  plain- 
tiff is  bonud  to  show  both  malice  and  a 
want  of  probable  cause.  Howard  ▼. 
Thompson,  319 

4.  Where  the  conduct  of  a  public  officer, 
against  whom  a  complaint  is  made,  be  such 
as  with  the  attendant  circumstances  to  ex- 
cite the  honest  suspicion  of  a  citizen  that 
the  officer  is  chaigeable  with  a  want  of 
fidelity  to  the  trusts  reposed  in  him,  or 
with  fraud  as  respects  the  government, 
and  an  action  is  brought  against  a  eitsea 
for  ft  representation  made  by  him  reapeet- 
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ing  mich  officer,  the  question  of  p-ohMe 
cause  should  be  submitted  to  the  jury,      id 

5.  Even  after  a  notice  of  justification,  the 
proof  of  which  is  abandoned  on  the  trial, 
the  defendant  may,  in  an  action  like  this, 
rest  his  defence  upon  the  unround  of  proba- 
ble cause ;  he  is  precludmi  from  doin^r  so, 
under  such  circumstances,  only  whert»  prO' 
habU  cause  is  mere  matter  of  mitigation, 

id 


STATUTES,  CONSTRUCTION  OF. 

1.  In  the  construction  of  a  statute,  if  the 
meaning  of  the  legislature  be  manirest,  the 
intention  will  be  carried  into  effect,  al- 
thoufrli  apt  words  are  not  used  in  the  act 
Crocker  v.  Crane,  211 

2.  It  is  a  rule  of  eonstructien,  that  a  mere 
change  of  phraseology  in  a  revision  of  the 
statutes,  will  not  be  deemed  to  alter  the 
law,  unless  it  evidently  appears  that  such 
was  the  intention  of  the  legislature.  Ex 
parte  Brown,  316 

3.  Where  by  the  statute  law  of  a  state  in 
whicii  the  judgment  is  rendered,  the  plain- 
tiff is  authorized  to  agree  with  the  defen- 
dant after  the  Utter  is  arrested  on  a  ca  sa. 
that  he  may  go  at  large  without  payment 
ef  the  debt,  and  yet,  that  the  plant  tiff  may 
subsequently  proceed  against  such  defen- 
dant by  a  new  execution  or  such  oth^r  pro- 
cess as  the  nature  of  the  case  may  require ; 
it  waa  held,  that  wiihin  the  equity  of  the 
etatute  the  plaintiff  was  entitled  to  naintaiu 
an  action  of  debt  on  the  judgment,  where 
the  defendant  had  departed  from  the  state 
in  which  the  judgtneut  was  rendered  and 
had  come  to  reside  within  this  state.  Si- 
montom  v.  Barrell,  362 


SUNDAY,    ACT    FOR   OBSERVANCE 
OF. 

1.  Where  a  magistrate,  on  complaint  of  a  vi- 
olation of  the  statute  for  the  observance  of 
Sunday,  issued  a  warrant,  had  the  person 
complained  of  arrested,  and  imposed  a  fine 
upon  him,  it  was  held  that  he  was  not  lia- 
ble in  an  action  of  trespass,  although  he 
might  nave  miejudged  m  to  the  facts  al- 
leged being  an  offence  within  the  meaning 
of  the  stittute.  The  complaint  here  was 
that  the  party,  **  on  the  first  day  of  the 
week  called  Sunday,  circulated  a  memorial 
to  the  legislature"  without  stating  the  pur- 

Sirt   or   object  of  the  paper  drculated 
tiwart  V.  Hawley,  653 


3.  ^9  it  waa  alao  held,  that  the  conatable  ex* 
ecuting  the  warrant  waa  not  liable  in  tres- 
paM.  id 


TENANTS  IN  COMMON. 

Trover  may  be  maintained  by  one  tenant  in 
common  agttinst  another,  where  the  latter 
aella  the  whole  property  hdd  in  eommoDt 
although  it  be  not  removed  beyond  the 
reach  nii  the  plaintiff;  he  may  take  pos- 
seitsion  of  the  property  when  eppertunitj 
offers,  but  he  has  en  eleetion  to  do  so,  or 
bring  trover.    ^White  y.  Oabarnj  73 


TENDER. 
See  MoKTOAOB  ow  Rbal  Estate. 

TENURE  OF  OFFICE. 
See  Qoo  WAaaANxo. 

TOWN  AND  COUNTY  OFFCERS. 
See  FowKES,  1,  3,  3,  4     SHskim,  I. 

TRESPASS. 

1.  In  trespass  quare  clausum  fregit,  where 
the  plaintiff  declares  setting  out  the  close 
with  abuttals,  it  is  not  necessary  that  he 
should,  on  the  trial,  show  title  to  every 
part  of  i' ;  it  is  enough  if  he  show  title  to 
that  part  of  the  close  in  which  the  trespass 
was  committed.    King  v.  Dunn,  253 

3.  In  trover  or  trespass,  if  the  property  be  ta- 
ken by  a  atranger,  the  apecial  property  man 
may  recover  the  whole  value,  holding  the 
balance  beyond  his  own  interest  in  trust  for 
the  general  owner;  but  if  the  suit  be 
against  the  latter,  be  is  entitled  to  a  de- 
duction of  the  value  of  his  interest  id 

3.  In  an  action  of  trespass  for  killing  a  dog, 
where  the  defence  was  that  the  dog  vrt^fl' 
rocioua  and  in  the  habit  of  attacking  indi- 
viduals, it  was  held,  that  it  was  not  neces- 
sary to  prove  a  adenter  as  to  the  plaiutiff, 
to  support  the  defence.  Maxwell  v.  Pal- 
marton,  407 
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TROVER. 

See  Pmncipal  and  Agent,  6,  7.     Tknantb 
IN  Common. 


TRUSTS. 

1.  Where  a  tnut  of  lauds  if  wholly  nominal, 
the  trust  becomea  executed  by  the  statute 
in  the  cestui  que  trust,  who  may  maintain 
ejectment  for  the  recovery  of  the  Un^  in 
bis  own  name  without  a  previous  convey- 
ance from-  the  trustee.     WeUh  y.  MUn, 

147 

3.  Where  lands  are  granted  to  a  truetee  with- 
out words  of  perpetuity,  he  will  by  impli- 
cation of  law  take  a  fee,  if  such  estate  be 
necessary  to  fulfil  the  objects  of  the  trust. 

id 

3.  Where  a  trustee  was  directed  to  dispose  of 
the  lands  granted  to  him'  and  to  apply  the 
proceeds  to  the  support  of  a  certain  indi- 
Tidual  and  his  family,  and  after  the  decease 
of  such  individual  to  pay  the  retidiie,  if  any, 
to  his  legal  representatives  ;  it  was  held,  in 
an  action  between  the  heir  at  law  and 
mere  naked  possessors,  that  on  the  death 
of  such  individual  the  land  passed  to  his  heir 
at  law,  k  noi  appearing  that  it  had  been 
disposed  of  by  the  trustee,  id 


V 


USURY. 

.  Where  the  holder  of  a  note  payable  to  him 
self,  requested  another  person  to  procure 
the  note  to  be  discounted,  who  by  placing 
his  name  upon  it  as  an  endorser  procured  it 
to  be  done,  received  the  avails  aud  paid 
over  the  same  epeeept  the  sum  of  thirty  doi 
lars,  which  he  retained  for  his  endorsement 
and  trouble  in  the  matter  ;  it  was  held,  that 
the  transaction  was  usurious,    and    that 


the  usury  might  be  alleged  in  bar  of  a  re- 
covery of  a  subsequently  substituted  note. 
Steele  v.  Whipple,  103 

2.  The  transfer  and  guaranty  of  a  note  for 
a  larger  sum  in  consideration  of  a  Zees  sum* 
is  not  per  se  usurious ;  the  guarantor  in  such 
case,  when  called  on  for  payment,  being 
liable  only  to  refund  the  amount  received 
by  him,  with  the  interest  thereod  Mawu- 
nan  V.  Mead,  285 


VARIANCE. 
See  Pleas  and  PuBAomas,  5. 

VENDOR  AND  VENDEE. 

1.  Where  a  contract  is  entered  into  for  the 
sale  of  laud,  by  the  terms  of  which  the  pur- 
chaser is  to  pay  (500  down  and  enter  into 
immediate  possession  of  the  premises,  a  se- 
cond instalment  to.be  paid  in  ten  mooth% 
and  the  residue  at  deferred  periods,  and  the 
vendor  is  to  execute  a  deed  in  two  months ; 
tha  vendor  is  entitled  to  maintain  an  action 
of  ejectment  on  the  default  of  the  purcha- 
ser to  pay  the  second  instalment,  although 
the  iixBt  instalment  was  punctually  paid, 
and  the  vendor  did  not  before  bringing 
suit   tender  a  deed.      Wright  v.  Moore, 

230 

2*  The  vendor  in  such  case  could  not  main- 
tain covenant  for  the  purchase  money,  but 
may  bring  ejectment  i  the  remedy  of  the 
defendant,  if  any,  is  in  equity.  id 

3.  It  seems  that  in  a  case  like  this,  notice  to 
quit,  before  bringing  suit,  is  not  necessary. 

id 

See  Pleas  and  Plkadimos,  7,  8,  ^,  10. 
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